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OASES 


DECIDED    IN     THE 


Supreme  Court  of  Appeals 

OF 

VIRGINIA. 


Stone's  ex^w  v.  Nicholson  ^  ab. 

December  14. 


Testator,  by  his  will  made  in  January  1807,  lends  to  his  daughter  Sallie,       1876. 
who  is  one  of  eleven,  one  female  slave  named  Phoebe,  to  be  possessed  November 
by  her  during  her  natural  life  or  widowerhood  of  her  present  or  future        ®'™* 
husband,  and  at  her  death,  and  the  death  or  after  marriage  of  her 
husband,  then  to  be  equally  divided  among  her  children;  and  if  she 
has  none,  then  to  be  equally  divided  among  all  testator's  children. 

Testator  died  in  1810,  Sallie  being  then  about  fourteen  years  old.  She 
lived  until  1857  unmarried  and  without  children,  the  descendants  of 
Fhcsbe  then  numbering  twenty-five.    Held: 

1.  The  executoiy  devise  over  to  testator's  children  is  too  remote 

and  void. 

2.  If  the  executoiy  devise  is  not  void,  then  it  includes  all  the  tes- 

tator's children  alive  at  his  death,  and  Sallie  as  one  of  them. 

3.  An  executory  devise  over  to  testator's  children  will  always  be 

held  to  refer  to  children  living  at  his  death,  unless  there  is  a 
dear  indication  in  the  will  that  some  other  period  is  intended. 

Vol.  xxvn— 1 


Digitized  by 


Google 
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1876.        The  case  is  folly  stated  by  Jadge  Mcncwre  in  his 

November        .    . 
Term.      Opinion. 


Stone's        ^^y  ^^^  Pettiiy  for  the  appellant. 

ex*or 

V-  There  was  no  counsel  for  the  appellees. 

Nicholson 

MoNCURE,  P.,  delivered  the  opinion  of  the  court 

The  question  to  be  decided  in  this  case  is  in  regard 
to  the  construction  of  the  will  of  Caleb  Stone;  another 
question  in  regard  to  the  construction  of  the  same  will 
having  been  decided  by  this  court  in  the  case  of  Moan 
^  wife  V.  Stone's  a^or^  ^.,  19  Gratt.  130-880. 

The  will  bears  date  on  the  27th  of  January  1807, 
and  was  admitted  to  probate  in.  the  county  court  of 
Fluvanna  county  on  the  28d  of  April  1810.  The  tes- 
tator left  a  wife  and  eleven  children,  who  were  the 
only  objects  of  his  bounty  in  his  will,  and  all  of  whom 
were  such  objects.  Six  of  his  children  were  sons,  and 
five  of  them  were  daughters.  By  the  first  item  of  his 
will  he  loaned  to  his  wife  for  her  better  support,  and 
for  the  support  of  his  younger  children  during  her 
natural  life  or  widowhood,  the  tract  of  land  on  which 
he  lived,  together  with  fourteen  slaves  by  name.  By 
the  second,  third,  fourth  and  fifth  items,  he  gave  to  his 
sons  and  their  heirs  forever  sundry  tracts  of  land,  ex- 
cept his  son,  William  Taylor,  to  whom  he  had  already 
advanced  nearly  a  thousand  dollars,  and  to  whom  by 
the  fourth  item  he  gave  a  negro  boy.  By  the  sixth, 
seventh,  eighth,  ninth  and  tenth  items  he  loaned  to  each 
of  his  five  daughters  one  hundred  and  forty  acres  of 
land  therein  particularly  described,  on  certain  terms 
and  subject  to  certain  limitations,  which  are  set  out  in 
the  sixth  item,  and  are  adopted  by  reference  in  the 
seventh,  eighth,  ninth  and  tenth  items.  The  sixth 
item  is  in  these  words : 
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"6th.  I  lend  to  my  daughter,  Nancy  Perry,  140  1876. 

acres  of  land,  it  being,"  Ac,  "to  be  possessed  by  her  xran. 

during  her  natural  life  or  widowerhood  of  her  present 

or  futnre  husband,  and  at  her  death,  and  the  death  or  Stone's 

'  '  ex*or 

after  marriage  of  her  husband,  then  to  be  equally  divi- 


V. 

ded  among  her  children,  if  she  has  any,  and  if  she  has    ^^  ^, 
none,*  then  to  be  equally  divided  among  all  my  chil- 
dren." 

Tfie  seventh,  eighth,  ninth  and  tenth  items,  loaning 
the  same  quantity  of  land  to  each  of  his  other  daugh- 
ters are  in  the  same  words,  mutatis  mutandis;  the  tenth 
item  being  in  these  words: 

"10th.  I  lend  to  my  daughter,  Sally,  140  acres  of 
land,  it  being,"  &c.,  "to  be  possessed  by  her  and  any 
husband  she  may  have,  upon  the  same  terms  and  con- 
ditions as  Nancy  Perry's." 

The  eleventh  item  is  in  these  words : 

"  11th.  I  lend  to  my  five  daughters  each  one  slave 
and  her  fnture  increase,  to  be  possessed  by  them  on  the 
same  terms  and  conditions  as  they  will  hold  their 
lands:  that  is  to  say,  to  Nancy  Perry  I  lend  Hannah; 
to  Fanny  I  lend  Joaney ;  to  Elizabeth  I  lend  Lucy;  to 
Lucy  I  lend  Nelly;  and  to  Sally  I  lend  Phoebe." 

By  the  twelfth  and  thirteenth  items  he  made  certain 
bequests  to  his  children,  which  are  not  material  to  be 
stated  here.    The  fourteenth  item  is  in  these  words : 

"14th.  All  the  rest  and  residue  of  my  estate,  of 
what  kind  soever,  I  give  and  bequeath  to  my  beloved 
wife  for  her  support  and  the  support  of  her  children 
during  her  natural  life  or  widowhood,  and  at  her 
death  or  marriage  my  will  and  desire  is,  that  the  same, 
together  with  the  slaves  lent  her,  shall  be  equally  divi- 
ded among  all  of  my  children,  but  they  are  to  possess 
the  slaves  upon  the  same  terms  and  conditions  as  is 
before  mentioned  respecting  the  lands  lent  to  them." 
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1876.     By  the  next  and  only  remaining  item  of  the  will  the 
T^.  ^  testator  nominated  the  execators  thereof. 

The  controversy  in  the  case  of  Moon  ^  wife  v.  Stone' 9 


Stoae's    ^y^^  ^  ^  supra^  was,  and  the  controversy  in  this  case 
V.       is,  concerning  the  slave  Phoebe  and    her  increase^ 
&  ais.     loaned  by  the  testator,  by  the  eleventh  clause  of  hia 
will,  to  his  daughter  Sally,  upon  the  terms  and  condi- 
tions therein  referred  to. 

It  seems  that  the  said  Sally  Stone  was,  at  the  date  of 
her  father's  will,  not  more  than  ten  or  twelve  years  of 
age;  that  she  died  in  1857,  about  sixty-one  years  of 
age,  having  had  no  issue,  and  never  having  been  mar- 
ried, but  having  left  a  will  which  was  duly  admitted 
to  probate,  whereby  she  made  her  niece,  Christian 
Stone^  who  afterwards  intermarried  with  Schuyler  R. 
Moon,  her  residuaiy  legatee.  She  received  the  land  and 
the  slave  Phoebe  loaned  her  by  her  father  in  his  will, 
and  the  living  descendants  of  Phoebe  numbered  twen- 
ty-five in  1867,  when  Sally  Stone  died.  They  have 
since  been  sold  for  a  very  large  sum  of  money. 

After  the  death  of  Sally  Stone,  a  suit  was  brought 
in  the  county  court  of  Fluvanna  by  the  surviving 
children  of  Caleb  Stone  and  the  personal  representa- 
tives of  such  as  were  dead,  for  the  purpose  of  having^ 
a  sale  of  the  said  slaves;  and  such  sale  was  accord- 
ingly decreed  to  be  made.  There  was  also  another 
suit  in  the  same  court,  brought  for  the  purpose  of 
having  a  sale  of  the  said  land. 

Whilst  these  suits  were  thus  pending,  Schuyler  R. 
Moon  and  Christian,  his  wife,  filed  their  bill  in  the 
circuit  court  of  said  county  against  the  executor  of 
Sally  Stone  and  the  other  parties  in  said  suits,  in 
which  they  insisted  that  by  the  will  of  Caleb  Stone, 
Sally  took  an  estate  tail  in  the  land  and  an  absolute 
estate  in  the  slave  Phoebe;   and  that  by  her  will,  the 
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land  and  the  slaves  passed  to  the  plaintiff,  Christian.     1876. 
They  referred  to  the  suits  which  had  been  brought  for    Term. 


the  sale  of  the  slaves  and  the  land;  expressed  them 

selves  willing  that  the  sale  of  the  slaves  should  stand,    Stone's 
and  to  take  the  purchase  money  in  their  stead;  and       v. 
among  other  things  asked  for  general  relief.  ^  au. 

The  defendants  demurred  to  the  bill  and  answered, 
contesting  the  construction  put  upon  the  will  of  Caleb 
Stone  by  the  plaintiffs;  insisting  that  Sally  Stone  took 
but  a  life  estate  ib  the  property;  and  that  upon  her 
death,  unmarried  and  without  children,  the  bequest 
over  to  the  children  of  Caleb  Stone  was  valid. 

On  the  16th  of  September  1859,  the  cause  came  on 
to  be  heard,  when  the  court  was  of  opinion  that  Sally 
Stone  took  but  a  life  estate  in  the  slaves  under  the  will 
of  Caleb  Stone;  and  that  upon  her  death,  unmarried 
and  without  children,  they  either  passed  over  under 
the  fourteenth  clause  of  the  will  to  the  testator's  wife 
and  children,  or  that  both  the  land  and  slaves  given  to 
Sally  Stone  passed  over  to  the  testator's  children,  by 
virtue  of  the  sixth,  tenth  and  eleventh  clauses  of  the 
will;  that  the  words  of  these  clauses  created  neither 
an  estate  tail  in  the  land  nor  a  perpetuity  in  the 
slaves;  and  the  limitation  over  was  therefore  good; 
and  the  court  sustained  the  demurrer  and  dismissed 
the  bill. 

From  that  decree  the  appeal  in  the  case  of  Moon  ^ 
wife  V.  Stone^s  ex^oVy  ^c,  supra^  was  taken.  In  that  case 
this  court  held,  that  under  the  will  of  Caleb  Stone,  his 
daughter,  Sally,  was  entitled  only  to  a  life  estate  in 
the  land  and  slave  and  future  increase  of  the  slave 
loaned  to  her  by  the  tenth  and  eleventh  clauses  of  the 
will;  but  the  court  declined  to  decide  who  were  en- 
titled to  the  property  at  her  death;  considering  that 
the  solution  of  tiiat  question  belonged  to  the  court  in 
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1876.     the  suits  which,  it  appeared,  were  depending  for  a 

T&^.^^  division  of  the  land  and  slaves,  or  the  distribution  of 

the  proceeds  of  the  sale  thereof,  among  the  persons 


Stone's  entitled  thereto,  to  which  suits  the  appellants  could  ba 
V.  made  parties  if  they  claimed  to  be  entitled  to  partici- 
J^  jjs  "^  pate  in  such  division  or  distribution.  And  therefore 
the  court  affirmed  the  said  decree;  but  without  preju- 
dice to  any  interest  which  the  said  Sally  Stone  or  her 
representatives  might  have  in  the  said  property  or  any 
part  thereof,  otherwise  than  under  the  loan  to  her  aa 
aforesaid. 

Accordingly  after  that  decision  was  made,  to  wit:  in 
April  1869,  John  W.  Stone,  executor  of  Sally  Stone, 
filed  his  petition  to  the  said  circuit  court  in  the  suit  for 
the  division  of  the  said  slaves,  or  the  proceeds  of  the 
iBale  thereof,  which  suit  had  been  removed  to  the  said 
circuit  court  from  the  county  court  of  said  county,  in 
which  petition  he  claimed  that  the  remainder  after  the 
termination  of  the  life  estate  of  the  said  Sally  Stone  in 
said  slaves,  vested  in  all  the  children  of  the  said  Caleb 
Stone  who  survived  him,  either  under  the  express  limi- 
tation contained  in  these  words,  "  to  be  equally  divi- 
ded among  all  my  children,"  contained  in  the  will  of 
Caleb  Stone;  or,  if  this  remainder  was  void  for  re- 
moteness, then  by  operation  of  law,  and  under  the 
statute  of  distributions;  and  that  all  the  testator's 
children  who  survived  him  were  equally  entitled;  and 
that  Sally,  the  life-tenant,  being  one  of  them,  her  rep- 
resentative was  entitled  to  her  share;  and  thereupon 
the  plaintiffs  in  the  suit  were  summoned  to  show  cause 
at  the  next  term  of  the  court,  if  any  they  could,  against 
the  relief  sought  by  said  petition. 

On  the  13th  of  April  1871  the  circuit  court  decreed 
"  that  the  persons  who  are  entitled  to  the  funds  in  con- 
troversy being  the  proceeds  of  the  slaves  loaned  Sally 
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Stone,  deceased,  for  life  by  her  father,  Caleb  Stone,     i876. 
are  the  children  of  Caleb  Stone,  who  were  living  at    Temi. 

the  time  of  his  death,  with  the  exception  of  Sally 

Stone;  and  in  case  of  the  death  of  any  of  the  other    -Stone's 
children  of  the  said  Caleb  Stone,  that  then  the  per-       ▼. 
Bonal  representatives  of  such  deceased  children  take     ^  ^ 
their  shares."    And  the  reports  of  the  commissioner 
were  recommitted  with  certain  instructions  set  forth  in 
the  decree. 

At  the  next  September  term  1871  of  said  court,  to 
wit:  on  the  14th  of  the  month,  the  commissioner  hav- 
ing made  his  report  in  accordance  with  said  decree, 
dividing  the  said  fund  into  ten  original  shares,  and  ex- 
cluding Sally  Stone's  personal  representative  from  all 
participation  therein,  the  court  decreed  the  distribu- 
tion accordingly. 

From  the  said  two  decrees  of  the  18th  of  April  and 
14th  of  September  1871,  John  W.  Stone,  executor  of 
Sally  Stone,  applied  to  a  judge  of  this  court  for  an  ap- 
peal, which  was  accordingly  allowed. 

The  first  question  which  seems  to  arise  for  consider- 
ation and  decision  in  this  case  is,  whether  the  execu- 
tory limitation  contained  in  the  will  of  Caleb  Stone,  to 
all  his  children,  of  the  property  loaned  by  said  will  to 
his  daughter  Sally  Stone,  is  a  valid  limitation,  or  void 
for  remoteness. 

I  am  of  opinion  that  it  is  void  for  remoteness.  To 
make  an  executory  limitation  valid,  the  event  on 
which  it  is  to  take  effect  must  of  necessity  happen,  if 
at  all,  within  the  duration  of  a  life  or  lives  in  being  at 
the  time  of  the  creation  of  the  estate,  and  twenty-one 
years  and  ten  months  thereafter.  It  is  not  enough 
that  it  possibly  may,  or  even  probably  will,  happen 
within  that  period. 

Kow  let  US  apply  that  test  to  this  case.    Here  the 
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1876.    property  was  loaned  to  Sally  Stone,  to  be  possessed  by 

Term.    h©r  during  her  natural  life  and  the  natural  life  or 
widowerhood  of  any  husband  she  might  thereafter 

Stone's    have;  and  at  her  death,  and  the  death  or  after  marriage 
V.       of  such  husband,  then  to  be  equally  divided  among 

&  ais.  ber  children,  if  she  should  have  any,  and  if  none,  then 
to  be  divided  equally  among  all  the  testator's  children. 
Sally  Stone  was  very  young  at  her  father's  death, 
not  more  than  about  fourteen  years  of  age,  and  it  was 
very  possible  for  her  afterwards  to  have  married  a  man 
who  was  not  born  at  her  father's  death,  and  who  might 
have  survived  her  more  than  twenty-one  years  and  ten 
months,  at  the  expiration  of  which  time  the  executory 
limitation  to  the  children  of  the  testator  would  have  to 
take  effect  if  at  all.  But  that  period  would  be  too  re- 
mote, according  to  the  rule  before  stated. 

Then  the  question  is,  the  limitation  being  void,  what 
will  become  of  the  estate? 

When  a  specific  devise  or  bequest  fails  from  any 
cause,  the  subject  of  it  goes  to  the  residuary  devisee 
or  legatee,  as  the  case  may  be,  unless  a  different  inten- 
tion appears  in  the  will.  But  when  a  residuary  devise 
or  bequest  fails  from  any  cause,  the  subject  of  it,  to  the 
extent  of  such  failure,  goes  to  the  heirs  or  distributees 
at  law  of  the  testator. 

By  the  residuary  clause  of  the  will  in  this  case,  the 
testator  gave  all  the  rest  and  residue  of  his  estate  to 
his  wife  for  her  support  and  the  support  of  her  chil- 
dren during  her  natural  life  or  widowhood,  and  at 
her  death  or  marriage  his  will  and  desire  was  that  the 
same,  together  with  the  slaves  lent  her,  should  be 
equally  divided  among  all  of  his  children,  but  they 
were  to  possess  the  slaves  upon  the  same  terms  and 
conditions  as  was  in  the  will  before  mentioned  respect- 
ing the  lands  lent  to  them;    that  is,  his   daughters 
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reepectively  were  to  possess  their  portions  of  the  said  i876. 
slaves  during  their  natural  lives,  and  during  the  natu-  Term, 
ral  lives  or  widowerhoods  of  any  husbands  they  had 


or  might  have,  and  at  their  deaths,  and  the  deaths  or    ^^?^' 
after  marriages   of   any  such  husbands,  then   to  be       v. 
equally  divided  among  their  children,  if  any,  and  if    &  ais. 
none,  then  to  be  divided  equally  among  all  the  testa- 
tor's children. 

Except,  therefore,  to  the  extent  of  an  estate  given 
to  bis  wife  for  her  support  and  that  of  her  children, 
during  her  natural  life  or  widowhood,  all  his  chil- 
dren are  his  residuary  devisees  and  legatees — his 
daughters  in  regard  to  the  said  slaves  upon  the  terms 
and  conditions  aforesaid. 

Now  it  is  very  obvious  that  the  testator  intended  this 
residuary  clause  to  be  of  very  limited  operation.  He 
had  a  large  family,  consisting  of  a  wife  and  eleven 
children,  for  each  of  whom  he  provided  generally  in 
separate  items  of  his  will,  commencing  with  his  wife, 
and  continuing  through  with  all  of  his  children,  dis- 
posing apparently  of  all  his  land  and  slaves  and  some 
of  his  perishable  property,  particularly  by  name  and 
description ;  and  having  written  the  first  thirteen  items 
of  his  will,  be  had  then  only  to  dispose  of  any  resi- 
duum there  might  be  of  his  estate,  and  nominate  his 
executors,  which  he  did  by  the  last  two  items  of  the 
will.  The  residuum  to  be  disposed  of  consisted  mainly 
of  the  remainder  in  the  slaves,  which  by  the  first  item 
he  had  loaned  to  his  wife  for  her  better  support  and 
the  support  of  his  younger  children  during  her  natural 
life  or  widowhood,  and  consisted  further  no  doubt  of 
some  articles  of  personal  property  of  no  great  value, 
which  had  been  omitted  or  not  disposed  of  in  the  prior 
items  of  his  will.    By  the  fourteenth  or  residuary 

item  hesave  ''all  the  rest  and  residue  of  his  estate,  of 
Woh.  XXVII — 2 
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1876.     what  kind  soever"  (meaning  thereby  no  donbt  the  arti- 
Term.    cloB  of  personal  property  aforesaid,  and  certainly  not 

meaning  to  embrace  in  the  words  describing  the  sub- 

^"or^  ject  of  the  gift,  though  they  were  as  comprehensive  In 
.  V-  their  natural  meaning  as  possible,  the  said  remainder  in 
&  ais.  the  slaves  loaned  to  his  wife),  "for  her  support  and  the 
support  of  her  children  during  her  natural  life  or 
widowhood,  and  at  her  death  or  marriage"  his  will  and 
desire  was,  ^^that  the  same,  together  with  the  slaves 
lent  her,"  should  be  equally  divided  among  all  of  his 
children,  but  they  were  "to  possess  the  slaves  upon 
the  same  terms  and  conditions  as  is  before  mentioned 
respecting  the  lands  lent  to  them." 

The  interest  provided  by  the  testator  for  his  wife,  in 
the  residuary  item  of  his  will,  was  limited  and  tempo- 
rary only,  and  ending  with  her  life  or  widowhood.  The 
record  does  not  inform  us  at  what  time  it  ended.  The 
testator  could  not  have  expected  it  to  continue  long.  If 
she  was  the  mother  of  the  eleven  children  provided  for 
by  the  will,  she  must  have  been  quite  an  old  woman  at 
its  date.  We  do  not  even  know  that  she  was  living  at 
his  death,  which  seems  not  to  have  occurred  until  seve- 
ral years  after  the  will  was  written.  He  could  not 
have  contemplated  to  embrace  in  this  residuum,  given^ 
for  this  temporary  and  immediate  purpose,  a  subject 
which  might  at  a  remote  day  happen  to  revert  to  his 
estate  by  the  unexpected  effect  of  an  executory  limita- 
tion contained  in  his  will.  If  it  appears  from  the  will, 
construed  with  reference  to  the  surrounding  circum- 
stances, that  he  did  not  intend  to  embrace  that  subject 
in  the  residuum,  then  he  died  intestate  as  to  that  sub- 
ject, and  it  devolved  upon  his  next  of  kin  at  bis  death, 
who  were  his  eleven  children,  of  whom  the  testatrix  of 
the  appellant  was  one. 
But  if  that  subject  is  embraced  in  the  residuum, 


Digitized  by 


Google 


COUBT    OF  APPEALS    OP  VIRGINIA.  11 

what  then  ?  It  is  directed  by  the  residuary  clause  to  1876. 
be  equally  divided  among  all  of  his  children.  Who  Term. 
were  all  of  his  children?    All  of  the   eleven  before 


mentioned?  or  only  such  of  them  as  might  happen  to  Stone's 
be  living  at  the  period  fixed  for  division?  But  when  v. 
did  that  period  arrive?  Before  or  after  the  death  of  4^.^** 
the  testator?  and  if  after,  how  long?  All  this  was 
nnknown  to  the  testator  when  he  made  his  will,  and 
he  could  not  have  supposed  that  it  would  occur  long 
after  his  death.  He  must  therefore  have  used  these 
words:  "All  of  my  children,"  in  their  plain  literal 
sense,  and  intended  to  embrace  all  who  were  living  at 
his  death,  and  not  to  exclude  the  families  of  those  who 
might  die  after  the  death  of  the  testator  and  before 
the  period  of  division,  leaving  children.  The  conclu- 
ding words  of  the  item,  "but  they  are  to  possess  the 
slaves  upon  the  same  terms  and  conditions,"  &c.,  can- 
not affect  the  question.  K  they  could  have  any  effect 
at  all,  had  they  been  used  in  reference  to  the  subject 
aforesaid,  they  were  not  so  used,  but  only  in  reference 
to  the  slaves  loaned  to  his  wife  for  life  or  widowhood 
by  the  first  item  of  the  will- 
But  let  us  suppose  that  I  am  wrong  in  the  opinion 
that  the  executory  limitation  aforesaid  is  void  for  re- 
moteness. Suppose  that  it  is  valid.  And  now  let  us 
enquire  who,  on  that  supposition,  was  entitled,  in  the 
event  which  actually  happened,  to  participate  in  the 
division  of  the  said  subject,  under  the  words  of  the 
will  directing  it,  in  that  event,  "to  be  divided  equally 
among  all  my  children  ?"  Who  are  the  children  here 
referred  to?  The  children  living  at  the  testator's 
death,  or  the  children  that  might  be  living  at  the  un- 
certain future  period  of  division?  And  if  the  former, 
is  Sally  Stone  to  be  considered  as  one  of  the  children. 
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12  COURT    OP  APPEALS    OP  VIRGINIA. 

1876.    and  is  her  personal  representative  entitled  to  partici- 

Novembcr        .     •      .••       j-    •  •       o 

Term.    P^te  m  the  division?  # 
The  court  below  decided  and  decreed  that  the  death 


ex*or^    of  the  testator  is  the  period  to  which  the  said  words 
^^.  ^\      of  his  will  refer.    But  that  Sally  Stone  herself  is  not 

Nicholson  "^ 

&ais.  embraced  in  these  words  according  to  their  proper 
construction  in  this  case,  and  therefore  that  her  per- 
sonal representative  is  not  entitled  to  participate  in 
the  division. 

I  think  the  court  was  right  in  the  first  branch  of  its 
decision,  to  wit :  that  the  death  of  the  testator  is  the 
period  to  which  the  said  words  of  his  will  refer;  but 
erred  in  the  latter  branch  of  it,  to  wit :  that  Sally 
Stone  herself  is  not  embraced  in  those  words,  and  that 
her  personal  representative  is  not  entitled  to  partici- 
pate in  the  division. 

The  testator  knew  who  were  his  children  at  the  date 
of  his  will  and  at  his  death.  Probably  all  he  ever  had 
were  then  still  alive.  He  could  not  know  who  would 
be  his  children  at  a  remote  future  period,  which  turned 
out  in  regard  to  the  subject  in  controversy  to  be  forty 
or  fifty  years  after  his  death.  He  could  not  know  how 
many  of  his  children  would  then  be  dead,  or  what 
issue,  if  any,  they  might  leave;  and  he  could  hardly 
have  intended  to  cut  off  such  issue  from  any  parti- 
<5ipation  in  the  future  divisions  contingently  provided 
for  by  his  will.  When  therefore  he  used  the  most 
comprehensive  words  which  the  English  language 
would  afford  in  describing  the  class  of  persons  who 
were  to  take,  and  directed  the  subject  to  be  divided 
equally  "among  all  his  children,"  the  fair  presump- 
tion is,  that  he  iutended  to  embrace  as  many  as  the 
words  would  embrace,  and  to  include  all  who  were 
Alive  at  his  death. 
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This  coDstraction  is  fortified  by  the  rales  of  law,  by     1876. 
the  words  of  the  gift,  and  by  the  context  of  the  will,    xom. 

and  is  not  inconsistent  with  any  of  the  sarronnding 

circomstances  of  the  case  so  far  as  appears  from  the    Stone's 
record.  v. 

It  is  a  rule  of  law,  that  an  estate  or  interest  given  ]^  ^^^ 
by  a  will  generally  vests  as  soon  as  it  may,  consistently 
with  the  words  used  in  giving  it.  This  general  rule  is 
subject  to  an  exception  when  it  appears  from  the  con- 
text of  the  will  and  the  surrounding  circumstances 
that  the  intention  of  the  testator,  as  expressed  by  the 
words  of  bis  will  was  otherwise.  The  words,  we  have 
seen,  are  as  comprehensive  as  possible.  We  have  no 
reason  to  believe  they  were  not  used  in  their  literal 
sense.  On  the  contrary,  we  have  reason,  as  is  already 
shown,  for  believing  that  they  were  in  fact  used  in  such 
sense.  If  they  had  not  been  intended  to  be  so  used, 
nothing  was  easier  than  to  have  expressed  such  inten- 
tion. The  words,  "  then  living,"  added  to  the  sixth 
item,  would  have  clearly  fixed  the  period  of  the  divis- 
ion, instead  of  the  death  of  the  testator,  as  that  at 
which  the  persons  who  were  to  constitute  the  class 
among  which  the  division  was  to  be  made  were  to  be 
ascertained.  The  context  of  the  will  supports  the 
construction  referred  to,  even  in  regard  to  embracing 
Sally  Stone  herself,  or  her  personal  representative,  as 
one  of  those  among  whom  the  division  is  directed  to 
be  made.  We  find  that  there  are  five  clauses  in  the 
will  in  which  the  same  language  is  used,  or  adopted 
by  reference,  in  regard  to  such  a  division.  The  testa- 
tor gives  the  same  direction  in  regard  to  the  property 
loaned  to  each  of  his  five  daughters.  He  could  hardly 
have  intended  that  the  personal  representative  of  eadh 
of  these  daughters  might  share  in  the  division  of  the 
property  loaned  to  each  of  the  others  but  not  in  the 
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14  COURT    OF  APPEALS    OF  VIRaiNIA. 

1876.     divieion  of  that  loaned  to  herself— as  wonld  be  the 

Tern.  ^  case  according  to  the  construction  adopted  by  the 
court  below. 

Stone's        j^Y^Q  principles  of  law  involved  in  the  foregoing 
V.       views  are  so  well  settled,  that  it  is  hardly  necessary  to 

&  als.  refer  to  cases  in  support  of  them,  many  of  which  were 
cited  in  the  argument.  There  is  much  apparent  con- 
flict in  the  cases,  but  it  will  be  found  on  examination 
to  arise  mainly  from  the  peculiar  circumstances  of 
.each  case.  All  agree  in  this,  that  the  intention  of  the 
testator,  as  shown  by  his  will,  must  prevail  if  legal. 
And  the  question  in  each  case  is,  what  was  such  inten- 
tion? 

In  2  Jarm.  on  Wills,  58  marg.,  the  writer,  after  sta- 
ting the  general  principle  that  the  testator's  death  is 
the  period  for  ascertaining  the  persons  belonging  to  a 
class  of  objects  of  his  bounty,  thus  proceeds:  "The 
same  construction  prevails,  though  the  tenant  for  life, 
at  whose  death  the  distribution  is  to  be  made,  is  him- 
self one  of  the  next  of  kin,"  to  whom  the  property  is 
limited.  "As,  where  a  testator  bequeathed  £5,000 
in  trust  for  his  daughter  for  life,  and  after  her  de- 
cease for  her  children,  living  at  her  decease,  in  such 
shares  as  she  should  appoint;  and  in  case  she  should 
leave  no  child,  then  as  to  £1,000,  part  thereof,  in 
trust  for  the  executors,  administrators  and  assigns  of 
the  daughter;  and  as  to  £4,000,  the  remainder,  in 
trust  for  the  person  or  persons  who  should  be  his  heir 
or  heirs  at  law.  The  daughter  died  without  leaving 
children.  She,  and  two  other  daughters,  were  the  tes- 
tator's heirs  at  law.  Sir  R.  P.  Arden^  M.  R.,  held  the 
heirs,  at  the  time  of  the  testator's  death,  to  be  entitled, 
from  the  absence  of  expression,  showing  that  these 
words  were  necessarily  confined  to  another  period, 
which,  he  said,  required  something  very  special." 
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In  2  Redfield  on  Wills,  edition  of  1876,  page  92,     1876. 
that  writer  says:  "In  the  case. of  Pearce  v.  Vincent^  2    totL  ^ 
Mylne  t  K.  800,  the  tenant  for  life  was  also  nearest  of 


kin  at  the  death  of  the  testator,  to  whom  the  estate    Stone's 


ex'or 


was,  in  the  event  of  his  decease  without  appointment,  v. 
directed  to  go;  and  the  court  of  exchequer,  1  Cromp.  &  aU?*'* 
t  Mees.  598,  to  whom  the  case  was  first  sent  for  ad- 
vice, were  of  opinion  there  was  no  inconsistency  in 
supposing  the  testator  might  have  intended  the  same 
person  both  for  tenant  for  life  and  in  remainder.  But 
the  opinion  was  not  satisfactory  to  the  master  of  the 
rolls,  and  the  case  was  sent  to  the  common  pleas,  2 
Bing.  N.  C.  328,  who  concurred  in  opinion  with  the 
court  of  exchequer;  and  Lord  LangdaU^  the  master  of 
the  rolls  at  the  period  for  the  final  determination  of 
the  case,  concurred  in  opinion  with  the  courts  of  law, 
and  gave  judgment  accordingly.  2  Keen  280.'*  In  a 
note  to  the  same  page  of  the  same  work  the  writer 
says:  "The  case  of  Urquhari  v.  Urquhartj  13  Simons 
613,  holds  the  same  view.  The  cases  are  here  exten- 
sively reviewed  by  the  vice  chancellor,  Sir  L.  ShadwdL 
And  the  same  rule  is  adopted  by  the  same  learned 
judge  in  Nicholson  v.  Wilson^  1 1  Simons  549,  upon  the 
authority  of  Masters  v.  Hooper^  4  Br.  C.  C.  207,  say- 
ing: *The  argument  for  the  plaintiff  in  this  case  was 
founded  entirely  on  conjecture;  but  conjecture  does  not 
authorize  the  court  to  depart  from  the  plain  meaning 
of  the  words  which  are  found  in  the  will.  And  the 
same  rule  substantially  was  applied  in  the  case  of 
Seifforth  v.  Badham^  9  Beav.  R.  370,  by  Lord  LangdaUj 
M.  R,  And  in  Baker  v.  Gibsm,  12  Beav.  R.  101,  the 
same  learned  judge  considered  the  rule  so  fully  set- 
tled in  that  decision,  that  he  would  not  allow  the  bill 
to  be  amended  with  a  view  to  open  it  anew.  So  that 
the  law  in  England  is  now  regarded  as  fully  settled."' 
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1876.     The  writer  then  proceeds  to  criticise  to  some  extent 
Term,    the  coorse  pursued  by  the  English  courts. 

See  also  2  Lomax  on  Executors,  p.  47,  and  the  casea 

Stone's    ^j^gj  jjj  ^^Q  notes. 

ex'or 

V.  Bird  V.  LvjckU  is  a  case  which  was  referred  to  in  the 

&  ais.  argument,  as  were  most  of  the  cases  and  books  before 
referred  to.  It  was  a  decision  of  Knight  Bruce^  V.  C. 
(sitting  for  Wigram^Y.  C.)  and  reported  in  The  Jurist, 
vol.  14,  p.  1015.  It  is  an  exceedingly  interesting  case, 
very  pertinent  to  the  one  now  under  consideration, 
and  strongly  sustaining  the  views  I  have  before  pre- 
sented. But  I  will  only  repeat  here  the  concluding 
words  of  the  opinion  :  *'  Therefore  I  must  read  *  next  of 
kin '  as  meaning  next  of  kin  at  the  testator's  death — a 
conclusion  at  which  I  have  arrived  not  very  willingly, 
its  effect  being  to  take  the  bulk  of  his  property  from 
his  family  in  a  manner  that  it  may  be  fairly  con- 
jectured he  would  himself  be  disposed  to  prevent  if 
he  could  have  a  voice  in  the  matter;  but  we  are  al- 
lowed to  hear  him  only  through  his  will  and  codicil." 
Btdlock  V.  Dowries  is  another  case  which  was  referred 
to  in  the  argument,  and  is  more  recent  and  still  more 
important,  as  it  was  a  decision  of  the  House  of  Lords, 
in  which  the  law-lords,  or  most  of  them,  delivered 
seriatim  opinions,  and  were  unanimous.  The  case  is 
reported  in  9  House  of  Lords  Cases,  p.  1,  and  was  de- 
cided in  1860.  The  case  was  this :  A.  D.,  after  specific 
bequests  to  different  members  of  his  family,  gave  the 
residue  to  three  persons  in  trust  to  pay  the  dividends 
to  his  son  for  life,  and  after  the  son's  decease,  to  pay  to 
any  widow  of  the  son  (who  was  not  then  married)  an 
annuity  of  £600  for  life,  and  the  residue  to  his  son's 
children,  and  in  case  there  should  not  be  any  child  of 
the  son,  '^then  to  stand  possessed  of  the  same  in  trust 
for  such  person  or  persons  of  the  blood  of  me  as 
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wonkl  by  virtue  of  the  statute  of  distributions  of  in-     1876. 
testate's  effects  have  become  and  been  then  entitled    xenn. 


thereto  in  case  I  had  died  intestate."    At  A.  D.'s 

death  he  left  the  son  and  four  daughters  him  surviving,  stone's 
The  son  married,  enjoyed  the  dividends  of  the  residue  v. 
during  life,  and  died  without  ever  having  had  a  child.  &  ais. 
It  was  held  that  the  word  "  then,"  even  if  treated  as 
an  adverb  of  time,  referred  only  to  the  time  when  the 
persons  entitled  would  come  into  possession  of  what 
bad  been  bequeathed  to  them;  that  the  persons  entitled 
were  to  be  ascertained  at  the  death  of  the  testator; 
that  the  son  was  one  of  those  persons,  and  that  his 
right,  as  one  of  the  next  of  kin,  was  not  affected  by 
the  previous  gift  of  a  life-interest  in  the  whole  of  the 
residue,  so  that  on  the  death  of  the  son  without  issue 
the  residue  became  divisible  into  five  shares,  of  which 
his  personal  representative  took  one,  and  his  sisters 
the  other  four.  The  opinions  delivered  in  the  case 
are  very  interesting,  but  I  will  not  prolong  this  opinion 
by  repeating  any  portion  of  them. 

Abbott  V.  Bradstreet  ^c,  8  Allen  687,  also  cited  by  the 
counsel  for  the  i^pellant,  was  decided  in  1862,  and  is 
an  important  case  to  the  same  effect;  but  I  will  not 
state  it  more  fully  here. 

Two  cases  were  cited  by  the  same  counsel  from  our 
own  reports,  which  strongly  support  the  same  prin- 
ciple. They  are  Hcmfcrd  v.  EUiott^  9  Leigh  79;  and 
Martin,  cdmW^  v.  Kirby^  admW,  ^  als.,  11  Gratt.  67. 

In  Hansford  v.  ElMoii,  a  testator,  after  bequeathing 
the  residuum  of  his  estate  to  his  wife  during  life  or 
widowhood,  bequeathed  that  the  whole  of  his  personal 
estate,  at  the  death  of  his  wife,  should  be  equally  divi- 
ded among  his  swrvimg  children  thereinafter  named, 
(naming  five),  and  in  case  his  wife  should  then  be  with 

child,  that  child  should  have  an  equal  part  of  his  per- 
VoL.  xxvn— 8 
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1876.    Bonal  estate  with  the  rest  of  his  children  before  named: 
Terai.  ^  Hbld,  that  the  word  surviving  refers  to  the  death  of  the 


testator,  not  that  of  tenant  for  life,  and  so  children  of 

Stone's   testator  who  survived  him.  but  did  not  survive  tenant  for 

ex*or  '  •' 

V.       Ufe^  took  vested  interests  in  remainder.    Words  of  «£r- 
&  ais.  ^  vivorshipy  in  such  cases,  are  always  to  be  referred  to  the 
period  of  the  testator's  death,  if  no  special  intent  ap- 
pears to  the  contrary. 

In  Martin^  adnCr  ^.  v.  Kirby^  adm^r  ^.  ^  als.,  it  was 
held  that  in  a  devise  or  bequest  over  to  survivors  at  the 
death  of  a  devisee  or  legatee  for  life,  in  the  absence  of 
the  expression  of  a  particular  intent  on  the  part  of 
the  testator,  the  survivorship  has  relation  to  the  death 
of  the  testator. 

Upon  the  whole,  I  am  of  opinion  that  the  words, 
^^  All  my  children,"  in  the  will  of  the  testator,  Caleb 
Stone,  mean  ^^all  my  children  living  at  my  death;" 
that  the  said  children  of  the  testator,  living  at  his 
death,  including  Sally  Stone,  or  the  survivors  of  them, 
and  the  personal  representatives  of  such  of  them  as  are 
dead,  including  the  personal  representative  of  the  said 
Sally  Stone,  are  entitled  to  the  funds  in  controversy, 
being  the  proceeds  of  the  slaves  loaned  to  her  for  lite 
by  her  said  &ther ;  that  so  much  of  the  decrees  appealed 
from,  as  is  in  conflict  with  the  foregoing  opinion,  is  erro- 
neous and  ought  to  be  reversed  and  annulled;  and  that 
the  cause  ought  to  be  remanded  to  the  said  circuit  court, 
to  be  further  proceeded  in  to  a  final  decree  in  con- 
formity with  the  said  opinion. 
Dborbb  bbvbbsbd. 
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Grabswitt's  ass^neej  ^.  v.  Connallt  ^  ok. 

December  14. 

'R,  J  &  G  form  a  paztnership  for  the  manufacture  of  tobacco,  and  in  their  1876. 
article  of  co-partnership  they  say,  it  is  understood  that  G  shall  con-  ^<Jj;^°^"^ 
tribute  for  the  purposes  of  the  lousiness  such  an  amount  of  capital  as 
he  may  be  able  to  command,  which,  when  contributed,  is  to  be 
placed  to  his  credit  on  the  books  of  the  concern,  to  be  used  only  in 
conducting  the  business^  and  to  bear  interest  of  six  ^er  cent,  per  an- 
M$tm,  *  *  And  in  order  to  protect  G  against  any  losses  that  may 
arise  from  the  business,  hereby  pledge  and  assign  to  him  all  the  pre- 
sent and  future  interest  in  the  stock,  machinery,  fixtures  and  claims 
of  the  concern. 

GpQt  in  ^200,  the  others  put  in  nothing.  The  business  proved  unprofit- 
able, and  the  firm  failed,  and  the  partnership  was  dissolved. 

About  the  commencement  of  the  partnership  they  bought  machinery,  &c., 
giving  the  notes  of  the  firm,  and  a  deed  of  trust  upon  the  machinery, 
Ac,,  to  secure  them,  and  on  their  failure  the  trustee  sold,  and  after 
satisfying  the  trust  there  was  a  balance  left.  On  a  contest  between 
the  creditors  of  the  partnership  and  G — Held  : 

1.  The  piopeity  never  having  passed  to  the  separate  possession  of 

G,  but  remaining  in  the  possession  of  the  partnership,  the 
unrecorded  executory  agreemertt  aforesaid  is  fraudulent  as  to 
creditors  of  the  firm  without  notice. 

2.  About  the  time  the  firm  failed,  to  secure  G  for  his  advances,  they 

made  a  note  payable  to  their  own  order  for  ^,500,  secured  by 
deed  of  trust  on  the  machinery,  &c. ;  but  the  note  was  not  en- 
dorsed or  delivered  to  G.  The  note  not  having  been  en- 
dorsed or  delivered  to  him  by  the  other  partners,  though  he 
took  possession  of  it  after  the  dissolution,  G  is  not  entitled  to 
it.  It  creates  no  liability  without  n^^tiation,  and  neither  G 
nor  either  of  his  partners  could  afterwards  negotiate  it ;  and 
consequently  the  deed  made  to  secure  it  is  a  ntdlity. 
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1876.        By  an  article  of  agreement  bearing  date  the  2l8t  of 
Terai.  ^  January  1870,  J.  B.  Royster,  M.  W.  Grasswitt  and  J. 


J.  Royster  formed  a  partnership  for  the  manufacture  of 

Grasswitt*s  tobacco  3n  the  city  of  Richmond,  under  the  name  and 

ass*ee,Ac.  *^  ' 

Style  of  Royster  &  Grasswitt     This  agreement  is  set 


V. 


&^ah.  ^  out  in  the  opinion  of  Judge  Anderson. 

At  the  time  this  agreement  was  entered  into,  the 
parties  were  negotiating  with  James  Gunn,  and  had 
agreeed  with  him  to  purchase  his  machinery,  fix- 
tures, &c.,  for  the  manufacture  of  tobacco,  and  they 
executed  to  him  their  notes,  in  the  name  of  the  firm, 
dated  February  1st,  1870,  t6  the  amount  of  $6,890,  and 
also  a  deed  of  trust  to  Thomas  H.  Gunn  upon  the  said 
fixtures  to  secure  the  purchase  money. 

In  February,  Grasswitt  put  $2,100  into  the  concern, 
and  in  March  he  put  in  the  like  sum,  making  $4,200. 
The  Roysters  put  in  nothing  during  the  continuance 
of  the  partnership.  And  the  business  proving  unpro- 
fitable, the  partnership  was,  by  mutual  consent,  dis* 
solved  in  October  1871.  A  short  time  previous  to  the 
dissolution  however,  James  B.  Royster,  who  was  the 
financial  manager  of  the  business,  seems  to  have  sug- 
gested to  Grasswitt  the  necessity  of  the  partnership's 
doing  something  to  secure  him  the  money  he  had  ad- 
vanced, and,  after  consulting  counsel,  a  note  for  $4,500 
was  made  in  the  name  of  the  partnership,  payable  to 
their  own  order,  and  the  tobacco  fixtures  were  con- 
veyed in  trust  to  secure  it,  and  this  conveyance  was 
put  upon  record.  The  note,  however,  does  not  seem 
to  have  been  endorsed  by  the  partnership,  and  was 
kept  by  Royster  in  their  own  chest  until  it  was  taken 
possession  of  by  Grasswitt,  as  Royster  says  without  his 
knowledge  or  consent.  After  this  note  and  deed  wsb 
made,  they  wrote  to  their  creditors  saying  they  bad 
done  nothing  which  would  compromise  their  interests^ 
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SooD  after  the  partnership  stopped  business,  Thomas     i876. 
H.  Gann,  the  trustee  in  the  deed  to  secure  James  H.     xemi. 


Ounn,  sold  the  tobacco  fixtures;   and,  after  paying 

James  Gunn  the  amount  due  him,  there  remained  of  ^"f^^"'* 
the  proceeds  of  the  sale,  after  paying  all  expenses,  the  v. 
sum  of  $1,149.19.  This  money,  or  a  part  of  it,  was  ^IJis/ 
claimed  by  Zenas  B.  Stearns,  the  owner  of  the  build- 
ing in  which  the  business  of  the  partnership  was  con- 
ducted, for  rent,  and  by  Grasswitt;  and  Thomas  H. 
Gunn  filed  his  bill,  making  Stearns,  Grasswitt  and 
the  Bojsters  defendants,  and  asking  the  court  to  di- 
rect him  in  the  disposition  of  it.  In  this  case  Con- 
nally  &  Co.,  of  New  York,  asked  leave  to  file  their 
petition,  in  which  they  claimed  to  be  large  creditors  of 
the  partnership,  and  insisted  that  the  fund  in  court 
should  be  applied  to  satisfy  their  debt.  The  cause 
came  on  to  be  heard  in  February  1872,  when  the 
court  reftised  to  permit  the  pefition  of  Connally  & 
Co.  to  be  filed,  and  made  a  decree,  directing  that 
after  the  payment  of  the  costs  of  the  suit  Steams 
should  be  paid  $900  in  satisfaction  of  his  claim  for 
rent;  and  then  the  balance  of  the  ftind  should  be  paid 
over  to  Grasswitt,  with  any  other  property  conveyed 
in  the  deed  to  Gunn  which  had  not  been  sold;  "it  ap- 
pearing from  the  pleading  and  evidence  in  the  cause 
that  said  Grasswitt,  as  one  of  the  said  partners,  is 
entitled  to  said  surplus  (which  appears  to  be  a  part  of 
the  partnership  assets)  by  virtue  of  the  article  of  co- 
partnership and  an  assignment  subsequently  made 
by  said  concern  in  pursuance  of  said  copartnership 
agreement 

Immediately  upon  the  making  of  this  decree,  and 
before  the  money  was  paid  over,  Connally  &  Co.  filed 
their  bill  in  the  chancery  court  of  the  city  of  Rich- 
mond in  behalf  of  themselves  and  all  the  other  credi- 
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1876.  tors  of  the  partnership  of  Royster  &  Grasswitt,  claim- 
T(^.  ^^g  that  the  fand  in  the  hands  of  the  trustee,  Gunn^ 
was  assets  of  the  partnership,  and  liable  to  pay  the 


^^^'^  partnership  debts;  charging  that  the  note  for  $4,500^ 

V.'      and  the  deed  of  trust  to  secure  it,  were  fraudulent,  and 

&"ab/  asking  that  the  said  fund  might  be  so  applied,  and  that 

Gunn  might  be  enjoined  from  paying  it  over.    The 

injunction  was  granted. 

Grasswitt  answered,  denying  that  the  note  and  deed 
were  fraudulent,  and  insisting  that  they  were  intended 
by  being  put  upon  record  to  secure  to  him  the  benefit 
of  the  provision  in  his  fervor  in  the  article  of  agreement 
in  relation  to  the  money  he  might  advance  for  the  part- 
nership. 

Pending  the  cause  Grasswitt  was  adjudged  a  bank- 
rupt, and  his  assignee  was  made  a  party.  And  the 
cause  was  referred  to  a  commissioner,  who  was  directed 
to  report  of  what  the  assets  of  Royster  &  Grasswitt 
then  consisted,  and  take  an  account  of  the  debts  due 
by  them,  and  their  priorities  if  any,  and  particularly 
whether  the  funds  then  in  the  hands  of  the  receiver  of 
the  court  (to  whom  by  a  former  decree  Gunn  was  di- 
rected to  transfer  them)  were  partnership  assets  or  the 
individual  property  of  Grasswitt;  and  if  the  assets  of 
Royster  &  Grasswitt  were  insufficient  to  pay  their 
debts,  then  to  apportion  them  among  the  creditors. 

The  commissioner  reported  the  amount  in  the  hands 
of  the  receiver  to  be  $1,775.72,  subject  to  the  order  of 
the  court  in  the  cause;  and  this  embraced  all  the  avail- 
able assets  of  the  firm,  and  was  subject  to  the  creditors 
of  the  concern,  and  was  not  the  individual  property  of 
Grasswitt.  He  reported  three  debts  of  the  firm, 
amounting  to  $18,486.83,  and  apportioned  the  fund 
pro  rata  among  them. 

This  report  was  recommitted  to  the  commissioner^ 
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with  iDstmctioDS  to  take  such  further  evidence  as  1876. 
might  be  offered  by  any  of  the  parties,  and  report  upon  7^, 
the  questions  referred  to  him  by  the  former  decree. 


And  the  commissioner  returned  his  report,  in  which  he  GrMswitf » 

*  ass  ee,dbC. 

adhered  to  the  opinion  expressed  by  him  in  his  first 


V. 


report    And  to  this  report  Grasswitt's  assignee  ex-    Ta}s7 
eepted.    Because, 

Ist  It  erroneously  reports  that  the  fund  and  the 
property  from  which  it  was  derived  was,  at  the  com- 
mencement of  this  suit,  partnership  property  of  the 
late  concern  of  Royster  &  Grasswitt. 

2d.  It  reports  that  the  assignment  or  pledge  of  the 
partnership  property  by  the  other  two  members  of  the 
firm,  in  the  article  of  partnership,  did  not  create  a 
separate  and  individual  estate  in  Grasswitt  in  said 
property. 

8d.  It  reports  that  from  the  evidence  in  the  cause, 
the  claim  of  Grasswitt,  as  to  the  note  of  $4,50D,  and 
the  deed  of  trust  securing  it,  is  not  sustained. 

4th.  It  fails  to  report  among  the  debts  of  Royster  & 
Grasswitt,  entitled  to  share  in  the  distribution  of  their 
assets,  the  claim  of  Grasswitt  for  $4,200,  advanced  to 
said  firm. 

The  cause  came  on  to  be  finally  heard  on  the  4th  of 
March  1873,  when  the  court  made  a  decree  overruling 
the  exceptions  to  the  report,  and  confirming  it ;  and  it 
appearing  that  the  fund  in  court  was  $1,952.89,  it  was 
distributed  pro  rata  among  the  three  creditors  of  the 
partnership  reported  by  the  commissioner.  And  there- 
upon Grasswitt  and  his  assignee  applied  to  a  judge  of 
this  court  for  an  appeal;  which  was  allowed. 

Qmncn  ^  Ooiwrineyy  for  the  appellants. 

Qvy  ^  QHliamj  for  the  appellees. 
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November  -^NDBRSON,  J.,  delivered  the  opinion  of  the  court 

Term. 

Joint  creditors  as  such  have  no  lien  upon  the  part- 


Grasswitt*s  nership  property.  They  have  no  equity  to  appropriate 
V.'  it  to  their  debts.  If  they  proceed  against  the  firm  to  a 
&aas. ^  judgment  at  law,  they  may  levy  an  execution  upon  the 
partnership  effects,  or  upon  the  separate  property  of  the 
partners,  and  thus  acquire  a  lien  upon  the  partnership 
property  and  also  the  separate  property  of  the  copart- 
ners. Their  remedy  is  a  legal  one,  and  until  the 
statute  authorizing  creditors  in  certain  cases  to  sue  in 
equity  before  they  obtain  judgment,  &c.,  they  must 
exhaust  their  remedy  at  law  before  they  are  en- 
titled to  invoke  the  assistance  of  a  court  of  equity,  and 
can  only  reach  the  partnership  effects  before  they  have 
acquired  a  lien  upon  them  through  the  equities  of  the 
copartners. 

Each  partner  has  an  equity  to  have  the  social  effects 
appropriated  as  far  as  necessary  to  the  payment  of  the 
joint  debts  towards  the  discharge  of  his  individual 
liability  for  them.  He  has  consequently  an  equity  to 
prevent  their  diversion  froYn  that  object  by  his  copart- 
ner to  his  separate  use.  But  he  may  bonafde^  and  for 
a  valuable  consideration,  transfer  the  partnership 
effects  to  his  copartner.  By  so  doing  he  relinquishes 
his  aforesaid  equity,  and  cannot  afterwards  insist  that 
they  shall  be  subjected  to  the  payment  of  the  joint 
debts.  The  joint  creditors  in  this  case  seek  to  enforce 
the  aforesaid  equity  of  the  copartners. 

The  appellant,  Grasswitt,  contends  that  his  co-part- 
ners, the  Roysters,  relinquished  this  equity  by  a  stipu- 
lation in  the  articles  of  copartnership,  whereby  his  co 
partners  transferred  to  him  the  partnership  effects  to 
be  his  property  until  he  was  repaid  the  money  he  ad- 
vanced.   And  his  claim  is  to  be  repaid  the  money  he 
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advanced  out  of  the  fund  in  question,  which  he  claims  i876. 

as  his  separate  property.     The  clause  in  the  articles  of  Term. 
co-partnership,  upon  which  this  claim  is  founded,  is  as 


follows:  "It is  understood  that  the  said  M.  W.  Grass- ^^'^jj^'® 
witt  shall  contribute,  for  the  purposes  of  the  business,  v. 
such  an  amount  of  capital  as  he  may  be  able  to  com-  &"^.  ^ 
mand,  which,  when  contributed,  is  to  be  placed  to  his 
credit  on  the  books  of  the  concern,  to  be  used  only  in 
conducting  the  business,  and  to  bear  interest  of  six  per 
cent,  per  annum.  Should  the  said  J.  B.  Royster  and 
J.  J.  Royster  (the  other  parties  to  the  agreement),  or 
either  of  them,  make  any  contribution  of  capital,  the 
same  to  be  placed  to  their  credit  on  the  books  of  the 
concern,  and  to  bear  a  like  interest.  But  until  they 
shall  do  so  (this  is  the  language  relied  on  as  making 
the  transfer),  and  in  order  to  protect  the  said  Qrasswitt 
against  any  losses  that  may  arise  from  the  business, 
hereby  pledge  and  assign  to  him  all  their  present  and 
future  interest  in  the  stock,  machinery,  fixtures  and 
claims  of  the  concerti ;  this  assignment  to  be  relieved 
and  abated  as  the  respective  interests  of  the  said  J.  B. 
Royster  and  J.  J.  Royster  in  the  profits  of  the  business 
will  justify.^' 

At  the  date  of  this  agreement,  the  2tst  of  January 
1870,  the  company  had  no  efiects.  At  least  it  was 
after  that  date  that  the  purchase  of  tobacco  fixtures 
was  completed  by  giving  notes  and  a  deed  of  trust  to 
secure  their  payment  to  James  Gunn,  from  whom  they 
were  purchased,  to  wit:  on  the  first  of  February  1870. 
But  J.  B.  Royster  testifies  that  the  said  purchase  was 
contemplated  about  simultaneously  with  a  verbal 
agreement  to  form  the  partnership.  Subsequent  to 
the  purchase  of  the  fixtures,  &c.,  to  wit:  on  the  23d  of 
February  1870,  Grasswitt  contributed  or  advanced 
Vol.  xxvn — 4 
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1876.     $2,100,  and  the  same  amount  on  the  5th  of  March  foU 

November  , 

Term,      lowmg. 

By  the  articles  of  co-partnership,  the  Roysters  do- 

^^'■^^^'^  not,  in  terms,  undertake  to  repay  or  to  refund  to  Grass- 

ass'ee,&c.  '  *  ^  ^ 

V.  witt  the  money  to  be  advanced  by  him.  That  does- 
&ais/  not  seem  to  have  been  contemplated.  On  the  con- 
trary, when  contributed,  it  was  to  be  placed  "to  his 
credit  on  the  books  of  the  concern,"  to  be  used  only  in 
the  business,  and  he  was  to  receive  six  per  cent,  in- 
ierest  And  a  like  provision  is  made  with  regard  to  it, 
should  the  Roysters,  or  either  of  them,  make  a  contri- 
bution to  the  capital.  Nor  do  they  pledge  or  assign 
the  partnership  effects  then  owned  or  to  be  acquired  ta 
secure  the  repayment  of  the  same — that  we  have  seen 
was  not  contemplated — but  for  the  purpose  of  protect- 
ing said  Grasswitt  '^against  any  losses  that  may  arise 
from  the  business."  And  this  pledge  or  assignment 
was  to  be  abated  or  relieved  (which  seems,  though  not 
clearly  expressed,  to  have  been  their  meaning)  accord- 
ingly as  the  Roysters  may  make  contributions.  If 
their  contributions  were  equal  to  Grasswitt's,  they 
were  entitled  to  be  relieved  from  the  pledge  or  assign- 
ment; if  not  equal,  then  to  an  abatement  from  the 
pledge,  in  proportion  to  their  contributions. 

The  partnership  effects,  shortly  before  the  dissolu- 
tion, were  sold  under  the  deed  of  trust  to  Gunn,  and 
applied  to  the  payment  of  rents,  &c.,  due  from  the  co- 
partnary  and  to  the  debt  due  to  James  Gunn,  from 
whom  they  were  purchased,  which  left  a  balance  of 
$1,873.12,  which,  together  with  the  interest  thereon,  is 
the  fund  in  dispute.  Grasswitt  claims  that  he  is  enti- 
tled to  it  under  the  co-partnership  agreement;  and  the 
joint  creditors  contend  that  it  should  be  applied  to  the 
payment  of  their  debts.  Has  Grasswitt  the  right  to 
the  conversion  of  this  fund,  under  the  agreement  afore- 
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8fdd,  to  his  separate  use?  or,  is  it  applicable  to  the  pay-     1876. 
ment  of  the  joint  debts?  Tem. 

The  court  is  of  opinion,  that  the  unrecorded  execu 

tory  agreement  between  copartners,  such  as  is  herein-  Grasswut's. 
before  described,  pledging  or  assigning  all  the  part-  v.* 
nership  effects,  then  owned  or  which  should  afterwards  &"ais.  ^ 
be  acquired,  to  indemnify  or  save  harmless  one  of  the 
partners,  who  has  advanced  money  to  carry  on  the 
business,  the  property  never  having  passed  to  the 
separate  possession  of  the  pledgee  or  assignee,  but 
remaining  in  the  uninterrupted  possession  of  the  co- 
partnary,  is  fraudulent  in  law  as  to  creditors  without 
notice.  In  this  case  the  partners  themselves  seemed 
to  have  regarded  their  agreement  as  only  binding  inter 
se.  The  property  was  bought  by  the  copartners,  and 
was  held  and  treated  by  them  as  copartnership  prop- 
erty after  the  said  agreement  was  made;  and  shortly 
before  the  dissolution  was  conveyed  by  them  (includ- 
ing Grasswitt)  in  trust  as  partnership  property;  and  in 
their  correspondence  with  the  joint  creditors,  they  (in- 
cluding Grasswitt)  gave  assurance  that  they  had  done 
nothing,  which  would  compromise  their  interests;  and 
never  an  intimation  made  that  the  partnership  efiects 
were  held  by  one  of  the  copartners  in  pledge,  or  by 
assignment  for  his  indemnity;  and  the  court  is  of 
opinion,  that  to  give  effect  to  said  agreement  now,  so 
as  to  convert  the  fund  in  question  to  the  separate  use 
of  Grasswitt,  and  to  divert  it  from  the  payment  of  the 
joint  debts,  all  the  partners  being  insolvent,  and  there 
being  no  other  partnership  property,  would  be  fraud- 
ulent as  to  the  joint  creditors.  And  although  the 
Boysters  may  have  no  equity  against  Grasswitt,  to  re- 
quire the  application  of  the  partnership  effects  to  the 
payment  of  the  joint  debts,  and  the  joint  creditors, 
therefore,  can  have  no  relief  in  equity  through  their 
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1876.  eqaities,  yet,  under  the  statute,  a  court  of  equity  will 
Toti.  ^  gi^®  ^^^  ^  ft  creditor  even  before  he  has  obtained  a 
judgment  or  decree  for  his  claim,  to  avoid  an  assign- 


Grasswitt's  ment  or  transfer  of,  or  charge  upouj^  the  estate  of  his 

V.       debtor,  which  he  might  institute  after  obtaining  such 

&"ais/  judgment  or  decree.    (Code  of  1860,  chap.  179,  §  2,  p. 

736).     These  creditors  have,  therefore,  in  this  case, 

though  not  having  obtained  judgment,  the  right  to 

seek  relief  in  a  court  of  equity. 

The  court  is  further  of  opinion  that  the  appellants 
cannot  maintain  their  claim  under  the  deed  of  trust  to 
Lottier  to  secure  a  note  for  $4,500,  made  payable  to 
their  own  order.  Said  note  was  never  negotiated.  It 
was  never  ordered  to  be  paid  to  Grasswitt,or  delivered 
to  him.  It  came  into  his  possession  without  the  con- 
sent of  his  copartners,  and  he  is  not  entitled  to  it  The 
said  note  creates  no  liability  without  negotiation,  and 
Grasswitt  nor  either  of  his  copartners  could  now  nego- 
tiate it;  and  consequently  the  deed  made  to  secure  it 
is  a  nullity.  Upon  the  whole,  the  court  is  of  opinion 
that  the  assignment  of  Grasswitt  in  bankruptcy  does 
not  invest  his  assignee  with  the  fund  in  question  as 
the  separate  property  of  Grasswitt,  but  that  it  is  liable 
to  the  joint  debts  of  the  copartnership;  and  that  the 
decree  of  the  chancellor  must  be  affirmed. 

Dboreb  affirmed. 
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RSTNOLDS  V.  ZiNE. 

December  19. 

1.  Under  the  facts  of  this  case,  the  county  court,  in  which  an  executor       1376. 
qualified  as  such,  was  warranted,  in  the  exercise  of  the  power  vested  November 
in  it  by  the  statute,  in  removing  him  from  his  office.    See  Code  of 
i860,  ch.  132,  §  II;  Code  of  1873,  ch.  128,  J  18,  p.  949. 

a.  There  must,  of  necessity,  be  vested  in  the  court  a  very  large  discretion ; 
and  while  it  is  a  legal  discretion,  to  be  exercised  in  a  proper  case,  an 
appellate  court  ought  not  to  interfere,  except  in  a  case  where  manifest 
injustice  has  been  done,  or  where  it  is  plain  that  a  proper  case  has  not 
been  made  for  the  exercise  of  the  powers  which  the  law  has  specially 
conferred  on  the  court  from  which  the  fiduciary  derives  his  authority. 

The  case  is  stated  by  Judge  Christian  in  his  opinion. 

TutwiUrj  for  the  appellant. 

Peiiit,  for  the  appellee. 

Chbistian,  J.,  delivered  the  opinion  of  the  court. 

The  record  shows  that  the  appellant,  Thomas  H. 
Beynolds,  qualified  as  executor  of  Garland  Reynolds, 
in  the  county  court  of  Louisa  on  the  18th  of  Decem- 
ber 1868.  The  said  Garland  Reynolds,  by  his  will, 
devised  his  whole  estate,  after  the  payment  of  his 
debts,  to  his  son,  W.  T.  Reynolds,  and  his  daughter, 
Catharine  Zink,  to  be  held  by  trustees,  for  his  son  and 
daughter  respectively. 

In  the  year  1871  the  following  notice  was  issued  by 
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1876.     Mrs.  Zink,  one  of  the  beneficiaries  under  said  wilU 
who  was  entitled  to  one-half  of  the  < 
tator  after  the  payment  of  his  debts: 


^T^^^  who  was  entitled  to  one-half  of  the  estate  of  the  tes- 


^.eynolds 

V. 


zink.     To  Truman  H.  Reynolds j  executor  of  Garland  Reynolds^ 
deceased: 

Whereas,  your  brother,  as  assignee  of  your  father, 
has  brought  suit  against  yon  as  executor  as  aforesaid, 
for  large  sums  for  debts  alleged  to  be  due  from  your 
said  testator,  and  would  have  recovered  judgment 
therein  at  the  late  term  of  the  circuit  court  of  Louisa, 
without  any  enquiry  or  proof,  and  without  any  defence 
by  you,  but  for  timely  interference  on  my  part  and 
behalf,  although  you  and  your  counsel  had  been 
warned  that  these  debts  were  believed  by  me  not  to 
be  well  founded  or  justly  due;  and  whereas,  your  relsr 
tionship  to  the  party  or  parties  preferring  these  claims, 
and  the  character  of  these  claims  and  of  the  defence 
which  ought  justly  to  be  made  against  them,  and  your 
past  conduct  aforesaid  in  respect  thereto,  make  it 
probable,  if  not  certain,  that  the  estate  of  your  testa- 
tor will  sufier  if  its  defence  to  those  claims  be  left  to 
you,  and  make  it  improper  that  said  estate  should  re- 
main under  your  control :  Therefore,  take  notice  that 
I  shall  move  the  county  court  of  Louisa,  on  the  first 
day  of  its  June  term,  1871,  to  make  an  order  revoking 
and  annulling  your  powers  as  executor  aforesaid. 

The  notice  was  served  on  Reynolds,  the  executor, 
and  on  the  15th  of  August  1871,  the  parties  having 
been  heard,  upon  the  motion  of  Mrs.  Zink  the  court 
revoked  the  powers  of  Truman  II.  Reynolds,  as  execu- 
tor of  Garland  Reynolds,  deceased ;  and  he  thereupon 
took  an  appeal  to  the  circuit  court  of  the  county. 

On  this  appeal,  taken  to  the  circuit  court,  the  judg- 
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ment  of  tbe  cotiDty  court  was  affirmed;  and  to  that     1876. 
JadgmoDt  a  writ  of  error  was  awarded  by  one  of  the     xemi. 


Jadji^  of  this  court.  

The  court  is  of  opinion  that  there  is  no  error  either  R«y'«>i<fe 
in  the  judgment  of  the  county  court  or  of  the  circuit     zink. 
court 

The  statute,  Code  of  I860,  ch.  132,  §  11,  has  wisely 
deposited  with  *^  the  court,  under  the  order  of  which 
any  (such)  fiduciary  derives  his  authority,"  the  right 
and  duty  to  revoke  and  annul  his  powers  **  whenever 
from  any  cause  it  appears  proper." 

There  must,  of  necessity,  be  vested  in  that  court  a 
very  large  discretion;  and  whileit  is  a  legal  discretion, 
to  be  exercised  in  a  proper  case,  an  appellate  court 
ought  not  to  interfere,  except  in  a  case  where  manifest 
injustice  has  been  done,  or  where  it  is  plain  that  a 
proper  case  has  not  been  made  for  the  exercise  of  the 
powers  which  the  legislature  has  specially  conferred 
upon  that  court,  firom  which  the  fiduciary  derives  his 
authority. 

It  cannot  be  said,  upon  the  facts  of  the  case  before 
us,  that  the  discretion  of  the  county  court  was  impro- 
perly exercised,  or  that  its  authority  was  unlawfully 
asserted. 

The  record  shows  that  two  suits  had  been  brought 
agunst  the  estate  of  the  testator  by  the  brother  of  the 
executor  upon  claims  purporting  to  have  been  due  to 
the  father  of  the  executor,  and  to  have  been  assigned 
by  him  to  his  brother.  These  claims  would,  if  suc- 
cessfully asserted,  have  consumed  the  whole  estate  of 
the  testator,  and  his  devisees  would  not  have  received 
a  dollar. 

The  executor  fie^iled  and  refused  to  defend  these  suits, 
and  but  for  the  persistent  efforts  of  the  appellee  judg- 
ment would  have  gone  by  defie^ult.    The  executor,  in- 
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1876.  deed,  refused  to  make  any  defence  until  after  the  order 
Tem.  ^  for  his  removal  had  been  entered  by  the  county  courts 
and  an  appeal  taken  to  the  circuit  court.    Pending 


Reynolds  ^^^^^  appeal,  he  reluctantly,  and  after  persevering  ef- 
zink.  forts  on  the  part  of  the  appellee's  counsel,  was  indaced 
to  put  in  the  plea  of  non  est  factum  in  the  action  of 
debt,  and  in  that  suit  a  jury  found  for  the  defendant  on 
that  plea.  The  peculiar  relations  of  the  executor  to- 
wards the  parties,  and  his  whole  conduct  in  the  premi- 
ses, might  well  warrant  the  county  court  in  revoking 
the  powers  of  the  executor.  At  least  it  cannot  be  said 
that  the  discretion  vested  by  law  in  the  county  court 
has  been  improperly  exercised.  That  court  having  be- 
fore  it  the  parties  and  the  witnesses,  and  having  per- 
sonal knowledge  of  their  character  and  standing,  made 
an  order  revoking  and  annulling  the  powers  of  the 
executor,  and  removing  him  from  his  office  as  execu- 
tor. This  judgment  of  the  county  court  was  affirmed 
by  the  circuit  court  on  appeal.  This  court  is  not  dis- 
posed to  interfere  with  these  two  judgments. 

The  court  is  therefore  of  opinion  that  the  judgment 
of  the  circuit  court  affirming  the  judgment  of  the 
county  court  must  be  affirmed  by  this  court. 

Judgment  affirmed. 
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Bpilman  v.  Johnson. 

December  19. 

1.  A  creditor  by  judgment  of  a  bankrupt,  who  proves  his  debt  in  the  bank-       18761. 

mptcy  proceedings,  and  takes  an  active  part  in  these  proceedings,  November 
cannot  afterwards  go  into  a  state  court  to  subject  property  sold  by  the 
assignee  of  the  bankrupt,  and  the  proceeds  distributed  in  that  pro- 
ceeding, to  satisfy  his  judgment,  on  any  ground  of  error  which  might 
hare  been  corrected  in  the  bankrupt  court,  or  by  appeal  from  the  order 
or  decree  of  that  court. 

2.  A  creditor  of  a  bankrupt  having  a  lien  on  his  real  estate,  has  two 

courses  open  to  him,  either  of  which  he  may  adopt  He  may  decline 
to  appear  in  the  bankrupt  court ;  and  he  will  be  imaffected  by  any 
proceeding  in  that  court ;  unless,  indeed,  the  proper  steps  are  taken 
to  sell  the  estate  clear  of  all  incumbrances ;  or  he  may  elect  to  pro- 
ceed in  the  bankrupt  court,  prove  his  debt  there,  and  rely  upon  his 
securi^. 

3.  If  the  creditor  elects  to  proceed  in  the  bankrupt  court,  this  is  a  waiver 

of  his  right  to  institute  any  suit  or  proceeding  at  law  or  in  equity,  which 
is  in  any  way  inconsistent  with  his  election  to  obtain  satisfaction  of 
his  dd)t  under  the  bankruptcy  proceedings. 

This  was  a  suit  in  equity  in  the  circuit  court  of 
Henrico  county,  brought  in  June  1871,  by  Luther  R. 
Bpilman  against  Bradley  T.  Johnson,  John  Johns  and 
others,  to  subject  certain  land  called  the  ^<  Granite 
Quarry,"  in  the  county  of  Henrico,  purchased  by 
Johnson  at  a  public  sale  made  by  John  Johns,  as- 
signee of  Henry  Exall,  a  bankrupt,  to  the  lien  of  two 
judgments  which  had  been  recovered  against  said 
Ezall,  some  years  before  his  bankruptcy,  one  of  them 
Voi-xxvn— 6 
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1876.     by  B.  W.  Green  and  the  other  by  Taylor  &  Son,  and 
Term.  ^  which   had  been  assigned  to  Spilman.    This  cause 

came  on  to  be  heard  on  the  18th  of  June  1872,  when 

Spilman  i]^q  court  made  a  decree  dismissing  the  bill,  with  costs. 
Johnson.  And  thereupon  Spilman  applied  to  this  court  for  an 
appeal;  which  was  allowed.    The  cause  is  stated  by 
Judge  Staples  in  his  opinion. 

Ouy  ^  OiUiam^  for  the  appellant. 

BoyaUj  for  the  appellees. 

Staples,  J.  It  is  claimed  by  the  appellant  that  the 
property  known  as  the  "  Granite  Quarry,**  in  the  poa- 
session  of  the  appellee,  Johnson,  was  sold  under  a  de- 
cree of  the  circuit  court  of  the  United  States;  that  the 
suit  in  which  that  decree  was  rendered,  was  brought 
not  for  the  purpose  of  procuring  a  sale,  but  merely  to 
vacate  as  fraudulent  the  lease  made  to  Turner  Exall; 
that  he,  the  appellant,  was  not  a  party  to  that  suit; 
that  he  had  no  connection  with  it ;  and  he  received  no 
part  of  the  purchase  money. 

The  exhibits  filed  fully  sustain  the  appellant  in  these 
positions.  And  if  this  was  the  whole  case,  the  lien  of 
his  judgments  would  still  be  in  force,  and  he  might 
properly  invoke  the  jurisdiction  of  the  state  courts  to 
enforce  the  same  against  the  property  in  the  possession 
of  the  appellee.  But  unfortunately  for  him  this  is  not 
the  whole  case.  There  are  other  facts  to  be  considered 
which  conclusively  show  that  the  appellant  has  waived 
his  right  to  assert  this  lien  by  any  proceeding  or  suit  in 
a  state  court.  In  order  to  understand  this  more  clearly, 
it  is  proper  to  inquire  into  the  proceedings  in  the 
bankrupt  court.  In  October  1868  the  assignee  filed 
his  petition  in  that  court,  setting  forth  the  real  estate 
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MoDging  to  Ezall,  the  bankropt,  the  number  and     1876. 
amoont  of  the  liens  thereon,  the  parties  entitled  to    xeraL 


the  same,  and  asking  for  a  sale  of  the  property,  dis 

charged  of  all  the  incumbrances.  Several  of  the  judg-  Spiiman 
ment  creditors  united  in  this  petition.  Among  those  joimson. 
80  uniting  were  the  creditors,  under  whom  the  appel- 
lant now  claims.  A  decree  of  sale  was  accordingly 
made.  Subsequently  the  assignee  filed  his  bill  in  the 
circuit  court  of  the  United  States  to  vacate  the  lease  to 
Turner  Exall  as  fraudulent.  A  decree  was  entered 
vacating  the  lease,  and  directing  a  sale  of  the  ^^  Granite 
Quarry."  The  property  was  advertised  accordingly; 
but  the  sale  was  enjoined  by  Armistead  &  Cary,  credi* 
tors,  claiming  to  have  a  lien  upon  it  for  money  ex- 
pended or  advanced  in  developing  the  quarry.  This 
injunction  was  awarded  by  the  Hon.  John  0.  Under- 
wood, as  judge  of  the  district  court,  to  whom  the  ap- 
plication was  addressed.  The  decree  of  sale  was  set 
aside  by  him,  and  a  rehearing  of  the  cause  directed  at 
an  adjourned  term  of  the  circuit  court  of  the  United 
States.  Afterwards  the  same  judge,  sitting  in  the  cir- 
cuit court  however,  rendered  a  decree  for  the  sale  of 
the  property,  and  under  that  decree  the  sale  was  made, 
at  which  the  appellee  became  the  purchaser.  It  would 
thus  seem  the  various  orders  and  decrees  were  uni- 
formly entered  by  the  same  judge,  presiding  indiffeiv 
ently  in  the  circuit  court  and  in  the  district  court 
And  although  the  assignee  proposed  to  sell  under  a  de- 
cree of  the  circuit  court,  he  had  at  the  same  time  the 
authority  of  the  district  court  sitting  in  bankruptcy, 
conferred  by  the  decree  of  the  12th  October  1868,  al- 
ready adverted  to.  His  reports  of  the  sales  were  both 
returned  to  and  filed  fa  the  latter  court.  These  re- 
ports distinctly  set  forth  the  names  of  the  several  pur- 
chasers, the   amount   of  the   purchase  money,  the 
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1876.    charges,  costs,  fees  attending  the  sales,  and  the  balance 
Tern.  ^  remaining  in  the  hands  of  the  assignee  for  distribution 


among  the  creditors. 

Spibnan  j^  further  appears  that  on  motion  of  John  P.  Tabb^ 
Johnson,  a  preferred  creditor,  after  the  reports  were  so  filed,  an 
order  was  entered  in  the  bankrupt  court  for  an  accoant 
of  the  liens  upon  the  estate  of  the  bankrupt  and  their 
respective  priorities.  The  special  commissioner,  O.  G. 
Eean,  appointed  for  that  purpose,  notified  the  creditors 
that  he  would  take  the  account  on  the  9th  November 
1870,  and  that  to  enable  them  to  share  in  the  distribu- 
tion their  Hens  miist  be  asserted  in  the  bankrupt  suit.  This 
notice  was  served  on  the  appellant,  and  on  the  day  in- 
dicated he,  as  assignee  of  B.  W.  Green,  proved  his 
debt  as  a  secured  creditor,  claiming  a  lien  on  the  real 
estate  and  upon  the  proceeds  of  sale  in  the  hands  of 
the  assignee.  The  other  judgment  held  by  the  appel- 
lant, as  assignee  of  William  Taylor  &  Sons,  had  been 
previously  proved  by  the  latter  before  the  assignment 
was  made. 

Three  months  after  this,  in  January  1871,  the  follow- 
ing order  was  entered:  "It  appearing  from  the  report 
of  the  assignee  in  this  cause  that  there  is  in  his  hands, 
after  the  payment  of  all  expenses  incurred  by  him  in 
this  suit,  the  sum  of  $1,577.79,  one-half  of  which  was 
derived  from  the  sale  of  the  realty,  and  the  other  half 
from  the  sale  of  the  personalty,  it  is  ordered  that  John 
Johns,  said  assignee,  do  distribute  said  fund  to  the  par- 
ties entitled  to  the  same  as  ascertained  by  the  report  of 
O.  G.  Eean,  special  master,  filed  herein,  respect  being 
had  to  the  priorities  declared  to  exist  among  them  by 
said  report;  that  is  to  say  $788.89  to  those  holding 
liens  upon  the  realty,  and  $788.^9  to  those  holding  liens 
upon  the  personalty,  after  deducting  the  $100  due 
to  the  laborers,  and  the  $86  to  the  United  States,  as  a 
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joint  charge  on  the  two  fands  and  the  register's  fees."     1876. 
This  order  is  signed  by  W.  W.  Forbes,  register.               T^. 
It  was  asserted  in  the  argument,  and  it  was  not  con '- 


troverted,  that  it  is  the  practice  in  the  bankrupt  courts  Spilman 
for  the  register  to  enter  orders  for  distribution  of  the  Jolmsoiu 
assets  where  there  is  no  controversy.  K  a  party  is 
dissatisfied  with  the  ruling,  an  appeal  is  taken  to  the 
court  for  the  correction  of  the  errors.  It  is  laid  down 
in  the  books  on  Bankruptcy,  that  while  the  register  is 
subject  to  the  control  and  supervision  of  the  court,  it 
is,  nevertheless,  competent  for  him  to  convene  the 
creditors,  declare  dividends  and  make  distribution  of 
the  assets.  Bump  on  Bankruptcy  64.  However  this 
may  be,  the  order  in  question  is  proved  to  be  in  the 
handwriting  of  the  appellant  The  fair  inference  is 
that  it  was  signed  by  the  register  at  his  suggestion. 
The  language  of  the  order  plainly  shows  that  the  ap- 
pellant was  well  acquainted  with  the  reports  made  by 
the  assignee.  These  reports  showed  that  the  granite 
quarry  was  sold  under  a  decree  of  the  circuit  court, 
and  not  of  the  bankrupt  court;  that  the  greater  part  of 
the  funds  in  the  hands  of  the  assignee  was  derived 
from  the  sale  of  that  property  to  the  appellee.  General 
Johnson.  With  all  this  knowledge,  the  appellant 
prepares  an  order  for  its  distribution  among  the  lien 
creditors  according  to  their  priorities,  he  being  an  as- 
dgnee  of  two  of  the  judgments  named  in  the  report 
of  the  commissioner. 

But  this  is  not  all.  The  papers  of  the  bankrupt 
court  show  that  the  appellant  contested  the  liens  of 
four  of  the  creditors;  that  he  filed  exceptions  to  the 
report  of  conunissioner  Kean;  and  that  on  the  24th  of 
January  1871,  he  objected  to  the  discharge  of  the 
assignee  for  various  reasons,  which  were  overruled  by 
the  register,  and  he  took  no  appeal. 
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1876.        It  thus  appears,  that  the  appellant  not  only  proved 

Tem.^  bis  debt  and  asserted  his  lien  in  the  bankrapt  courts 

but  he  actively  participated  as  a  party  in  the  proceed- 


Spiiman  j^gs  at  every  step  of  the  adjudication.  A  creditor 
Johnson,  having  a  lien  upon  the  estate  of  his  bankrupt  debtor 
has  two  courses  open  to  him,  either  of  which  he  may 
adopt.  He  may  decline  to  appear  in  the  bankrupt 
court,  and  he  will,  of  course,  be  unaflfected  by  any 
proceeding  in  that  court,  unless,  indeed,  the  proper 
steps  are  taken  to  sell  the  estate  clear  of  all  encum- 
brances: or,  the  creditor  may  elect  to  proceed  in  tbe^ 
bankrupt  court,  prove  his  debt  there,  and  rely  upon 
his  security.  Should  he  adopt  the  latter  course,  it  ia 
an  election  to  proceed  in  the  bankrupt  court,  and  a 
waiver  of  his  right  to  institute  any  suit  or  proceeding 
at  law  or  in  equity  which  is  in  any  way  inconsistent 
with  his  election  to  obtain  satisfaction  of  the  debt 
under  the  bankruptcy  proceedings.  This  principle  is 
well  settled.  Bump  on  Bankruptcy,  page  — ,  WUson 
V.  Capuro,  41  Calif.  R.  345;  Hoyt  v.  Fred,  8  Abb.  Pr. 
N.  S.  220;  Haxtun  v.  Corse,  2  Bar.  Oh.  R,  506. 

The  only  case  cited  for  the  appellant,  as  holding  a 
contrary  view  is  that  of  "  Be  Bland,^^  decided  by  Jack^ 
soUy  J.,  and  published  in  8  Nat.  Bank.  Reg.  324.  That 
was,  however,  a  case  arising  in  a  bankrupt  court,  and 
the  question  was  as  to  the  mode  of  administering  the 
assets  in  that  court.  Here  the  question  is,  whether  a 
creditor  having  elected  to  assert  his  lien  in  a  bankrapt 
court,  having  made  himself  a  party  to  the  proceedings 
in  that  court,  can  afterwards  resort  to  a  state  tribunal 
to  enforce  his  lien  against  the  same  property  which  v^as 
the  subject  of  adjudication  in  the  bankrupt  court. 
According  to  the  Virginia  practice,  a  creditor  may  go 
into  a  court  of  equity  to  enforce  his  lien;  other  credi- 
tors having  liens  may  come  in  by  petition,  or,  when 
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there  is  a  decree  for  an  accoont,  they  may  prove  before     1876. 

•     .  X        '^^  *•!  -J        J  November 

a  commissioner.    In  either  case  they  are  considered    xenn. 


parties  to  the  suit,  and  are  bound  by  the  proceedings. 

Will  it  be  maintained  that  a  creditor  thus  coming  in,  SpUman 
proving  his  debt,  excepting  to  commissioner's  reports,  Johnson. 
contesting  the  liens  of  other  creditors,  and  in  every 
way  identifying  himself  with  the  case,  is  at  liberty  to 
resort  to  another  court  for  the  assertion  of  the  same 
lien  against  the  property  in  the  hands  of  a  bona  fde 
purchaser. 

This  principle  applies  very  strongly  to  the  district 
court  of  the  United  States,  which,  in  matters  of  bank- 
mptcy,  has  exclusive  jurisdiction  in  adjudicating  the 
rights  of  creditors,  liquidating  liens,  settling  conflicting 
claims  to  priority,  and  in  distributing  the  assets  of  the 
bankrupt  If  the  creditor  fails  to  realize  here  what  is 
justly  due  him,  it  is  not  for  the  want  of  power  in  the 
bankrupt  court  to  afford  relief,  but  because  of  some 
error  or  mismanagement  in  the  conduct  of  the  cause, 
to  be  corrected  by  the  court  itself  or  some  other  tribu- 
nal having  appellate  jurisdiction  over  that  court 

It  is  no  doubt  true  that  the  appellant  failed  to  re- 
ceive any  part  of  the  fund.  Whether  he  was  right- 
fully excluded  it  is  impossible  for  this  court  to  under- 
take to  decide.  The  report  of  commissioner  Kean,  to 
which  appellant  excepted,  shows  there  were  liens  prior 
to  those  of  the  appellant,  amounting  to  fifteen  or  eigh- 
teen hundred  dollars,  probably  more  than  suflicient  to 
absorb  the  entire  fund.  The  result  would  perhaps  have 
been  different  if  appellants  exceptions  had  been  sus- 
tained. If  any  error  was  committed  to  the  prejudice 
of  the  judgment  creditors  of  the  bankrupt,  it  was  in 
the  decree  sustaining  the  claim  of  Armistead  &  Gary. 
This  claim  was  strongly  contested  by  the  assignee,  but 
was  approved  by  a  judge  of  the  district  court,  and  al- 
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1876  lowed  by  a  judge  of  the  circuit  court  With  the  lights 
Toti.  '  before  us  how  can  we  review  this  decision?  By  what 
authority  can  we  pass  upon  it  at  all.    All  that  can  be 


Spiiman  ^^  jg^  jf  i]^q  claim  was  just  and  valid,  the  appellant 
Johnson,  is  not  prejudiced,  and  under  no  state  of  circumstanceB 
could  he  ever  have  realized  any  part  of  his  judgments. 
The  reason  is,  that  this  claim  and  the  prior  judgments 
would  have  left  nothing  for  the  satisfaction  of  the  ap- 
pellant's judgments.  On  the  other  hand,  if  the  clfdm 
of  Armistead  &  Gary  was  not  just,  if  the  decrees  al- 
lowing it  are  erroneous,  the  remedy,  if  any,  was  by  ap- 
plication to  the  bankrupt  court  to  interfere,  or  by  ap- 
peal to  the  proper  appellate  court  to  correct  its  error. 
The  decision  of  Chief  Justice  Wait  in  Be  Taliaferro, 
cited  by  the  appellant,  is  authority  for  this  proposition. 
That  was  an  appeal  to  the  circuit  court  from  erroneous 
orders  and  decrees  of  the  bankrupt  court,  and  plainly 
indicates  the  course  the  appellant  ought  to  have  pur- 
sued in  this  case. 

If  the  appellant  is  not  bound  by  the  proceedings  in 
the  bankrupt  court,  neither  are  the  other  creditors.  If 
he  may  institute  a  separate  suit,  so  may  each  one  of 
them.  But  this  will  scarcely  be  claimed.  In  any 
event,  all  the  creditors  having  liens  ought  to  be  before 
the  court,  in  order  that  all  conflicting  claims  and  ques- 
tions of  priority  may  be  settled  in  one  suit,  and  the 
purchaser  quieted  in  his  possession  and  title.  If  Wil- 
liam Sutton  &  Co.,  and  Armistead  &  Cary  were  justly 
entitled  to  priority  over  the  appellant,  the  appellee, 
whose  money  paid  those  debts,  ought  to  have  credit 
for  the  amount.  He  is  clearly  entitled  to  be  subro- 
gated to  the  rights  of  those  creditors.  In  effect  this 
court,  or  the  court  below,  must  re-open  the  proceedings 
in  bankruptcy,  revise  the  decisions  of  that  court,  and 
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proceed  to  administer  the  assets  of  the  bankrapt.  The     1876. 
statement  of  the  proposition  is  its  own  refutation.  toti. 


There  is  nothing  in  the  record  before  os  casting  the 

least  suspicion  of  unfairness  upon  the  appellee.  He  Spiiman 
appears  to  have  been  a  bcnajide  purchaser  at  a  public  Johnson. 
sale.  He  complied  with  all  the  terms  by  paying  the 
several  instalments  of  the  purchase  money.  If  the 
property  was  sold  at  a  sacrifice,  there  is  nothing  to 
show  it  If  the  proceeds  of  sale  were  misapplied, 
there  is  nothing  to  connect  the  appellee  with  it.  It 
was  said  in  the  argument,  although  no  issue  of  the 
kind  is  made  in  the  pleadings,  that  the  appellee  was 
the  attorney  of  the  assignee,  and  as  such  he  was  inca- 
pable of  purchasing  at  a  sale  made  by  the  assignee. 
If  there  is  anything  in  the  objection,  it  ought  to  have 
been  made  in  the  bankrupt  court;  and  not  in  this  col- 
lateral way  in  another  court.  That  question  has  been 
effectually  settled  by  repeated  adjudications  of  this 
court  See  CUne  v.  Gcdron^  22  Qratt.  378,  where  the 
authorities  are  cited. 

Upon  the  whole,  for  the  reasons  stated,  I  am  of 
opinion  the  decree  of  the  circuit  court  is  correct,  and 
must  be  affirmed. 

The  other  judges  concurred  in  the  opinion  of  Star 
Dbcrbb  apfibmeb. 


Vol.  xxvn — 6 
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Laot  v.  Stampee  ^  als. 
Crump  v.  Stampee  ^  als. 

January  20. 

Absent,  Christian^  J.  * 

1876.      ^'  ^*  ®^  ^^^  Kent  county,  died  in  1856,  and  H  qualified  as  his  executor 
Januaiy  and  received  as  a  part  of  his  estate  bonds  executed  without  security 

Term.  ^^  g^  ^^  obligors  being  then  solvent.     H  did  not  collect  the  money 

due  on  these  bonds;  and  on  his  death  in  1862,  they  were  turned  over 
by  his  administrator  to  C,  who  had  qualified  as  administrator  df  bonis 
non  of  S,  the  obligors  still  being  solvent.  C  sued  on  the  bonds,  but 
owing  to  the  state  of  things  in  the  county  during  the  war  judgments^ 
could  not  be  recovered  upon  them,  and  by  the  results  of  the  war  the 
obligors  became  insolvent.     Held  : 

1.  "Where  there  are  several  successive  administrations  upon  the 

same  estate,  and  debts  due  to  the  estate  might  have  been  col- 
lected by  each  of  the  personal  representatives  of  said  estate,, 
by  the  use  of  due  and  reasonable  diligence,  but  was  collected 
by  none  of  them,  and  was  lost  by  the  negligence  of  each  and 
all  of  them;  whilst  all  of  them  are  liable  for  said  debts,  their 
relative  liability  is  in  the  inverse  order  of  their  qualifications  as 
such  personal  representatives. 

2.  H  might  have  collected  these  debts,  and  his  estate  and  his  sure- 

ties are  responsible  for  the  loss  of  them. 

3.  C  having  used  due  diligence  to  collect  them  after  they  came  into 

his  hands,  and  having  failed  to  collect  them  owing  to  the  con- 
dition of  the  coimty,  is  not  responsible  for  them. 

4.  Though  where  an  estate  is  to  be  invested  to  await  a  distribution 

*  Judge  Christian  had  made  a  decree  in  the  cause  in  the  circuit  courts 
though  not  the  one  from  which  the  appeal  was  taken. 
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at  a  distant  day,  a  bond  executed  to  the  testator  well  secured       1876. 
on  real  estate,  or  even  secured  by  undoubted  personal  security,    January 
may  be  continued  as  an  investment  by  the  personal  representa- 
tive, this  cannot  be  done  with  a  bond  without  security  either 
real  or  personal;  especially  where  there  is  a  large  amount  of        y^ 

interest  due  upon  it  at  the  death  of  the  testator.  Stamper 

&als. 

5.  Under  the  circumstances  of  this  case  the  legatees  of  S  were  not     Crump 

bound  to  proceed  against  the  heirs  of  H  before  they  could    «   ^' 
have  a  decree  against  his  sureties;  and  one  decree  against  the      &  ab. 
administrator  of  H  and  his  sureties  that  they  should  pay  the 
amount  found  due  from  H  to  S's  estate,  into  bank  to  the  credit 
of  the  cause  is  not  erroneous. 

6.  Under  the  circumstances  interest  disallowed  from  the  17th  of 

April  1861  to  April  loth,  1865. 

7.  An  administrator  who  qualified  as  such  in  New  Kent  county  in 

1862,  not  held  liable  for  failing  to  sue  in  that  county  during 
the  war,  in  cases  in  which  he  knew  there  would  be  defences, 
there  having  been  but  one  court  held  in  the  county  during  the 
war,  and  the  enemy  either  encamping  or  passing  through  it 
constantly. 

Jamee  Stamper,  late  of  the  connty  of  New  Kent, 
died  in  the  year  1856,  leaving  a  widow  and  four  chil- 
dren, three  of  whom  were  infants.  He  left  a  will, 
which  was  admitted  to  probate  in  the  county  court  of 
New  Kent  at  its  October  term  1856,  and  Robert  Howie 
qualified  as  his  executor.  By  his  will  the  testator  left 
to  his  wife  for  her  life  all  his  property,  to  be  applied  to 
the  support  of  herself  and  his  children;  and  at  her 
death  the  property  left  her  was  to  be  divided  among 
his  children.  There  were  other  provisions  which  it  is 
not  necessary  to  state. 

Robert  Howie,  the  executor,  died  early  in  1862,  and 
in  April  of  that  year  William  P.  Richardson  qualified 
as  his  administrator.  And  in  December  1862  Leonard 
C.  Crump  qualified  as  administrator  de  bonis  non  with 
the  will  annexed  of  James  Stamper;  and  he  continued 
in  ofBce  until  1866,  when  upon  the  motion  of  his  sure- 
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1876.     ties  he  was  removed,  and  the  UQadministered  estate  of 
Term.     Stamper  was  committed  to  H.  D.  Vaiden,  the  sheriff 


of  the  county. 

^^y  Stamper's  estate  seems  to  have  consisted  of  a  tract 
Stamper  of  land  on  which  he  lived,  personal  property  on  the 
Crump  land,  slaves,  and  a  number  of  bonds  upon  individuals. 
Stamper  ^^  ^^^^  ^^'  Stamper,  for  herself  and  as  next  friend 
&  ais.  of  her  three  infant  children,  filed  her  bill  in  the  cir- 
cuit court  of  New  Kent,  against  Howie's  administrator. 
Crump,  and  others  to  have  a  settlement  of  Howie's 
and  Crump's  accounts;  but  New  Kent  being  in  the 
route  of  the  Union  armies,  all  the  records  of  the 
courts  of  the  county  were  sent  to  Richmond  for  safe- 
keeping, and  they  were  consumed  in  the  fire  which 
occurred  in  that  city  on  the  8d  of  April  1865.  In  the 
year  1866  she  filed  this  bill  in  her  own  right,  and  as 
next  friend  of  her  three  infant  children,  against  Rich- 
ardson as  the  administrator  of  Howie,  Richmond  T. 
Lacy,  and  five  others,  as  the  sureties  of  Howie  in  his 
bond  as  executor,  Vaiden  and  Crump  and  his  sureties, 
in  which,  after  setting  out  the  facts,  she  asked  for  a 
settlement  of  the  accounts  of  Howie,  Crump  and 
Vaiden,  as  representatives  of  Stamper,  and  for  pay- 
ment of  what  should  be  found  due.  In  the  progress 
of  the  cause  she  amended  her  bill,  and  made  Howie's 
heirs  parties. 

Lacy  answered  the  bill.  He  says  he  transacted  busi- 
ness with  Robert  Howie,  as  executor  of  Stamper,  but 
he  had  no  knowledge  or  recollection  of  having  execu- 
ted a  bond  as  security  of  said  Howie,  as  executor  of 
the  will  of  James  Stamper,  deceased,  and  calls  for 
strict  legal  evidence  of  the  fact 

Crump  and  Richardson  also  answered,  and  Crump 
insisted  very  earnestly  that  he  faithfully  performed  his 
duties  as  administrator,  &c.,  of  Stamper.    It  is  not 
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necessary,  however,  to  set  out  the  averments  of  the     1876. 

January 
answers.  Tenn. 

The  case  was  referred  to  commissioner  Barham  to 


settle  the  accounts,  and  report  upon  several  questions     ^^^^ 
referred  to  him.  Stamper 

The  commissioner  returned  his  report  in  November    cmmp 
1867;  to  which  the  defendants  filed  fifty-six  exceptions,   gjamper 

The  cause  came  on  to  be  heard  the  20th  of  April  *  *&. 
1871,  when  the  court  passed  upon  all  the  exceptions, 
overruling  some  of  them,  sustainiug  others,  and  leav- 
ing some  open  for  further  enquiry;  and  recommitted 
the  report  to  the  commissioner,  with  directions  to  re- 
form the  report  and  make  certain  enquiries,  and  among 
them,  whether  Richmond  T.  Lacy  was  one  of  the  sure- 
ties in  Howie's  executorial  bond. 

In  August  1871  the  commissioner  returned  his  re- 
port He  made  several  statements  of  the  indebtedness 
of  Howie  to  Stamper's  estate,  and  two  of  the  indebted- 
ness of  Crump.  By  that  which  was  adopted  by  the 
court,  Howie  was  indebted  of  principal  $6,023.32,  and 
of  interest  $6,792.27;  but  Howie  had  paid  to  Mrs. 
Stamper  $2,881,  which  was  not  credited  in  that  state- 
ment, but  which  was  allowed  by  the  decree,  leaving 
$3,961.27  of  interest  up  to  December  Slst,  1870.  The 
amount  so  charged  to  Howie  was  made  up  in  part  of 
three  bonds:  one  of  John  D.  Christian,  of  principal 
$2,807.99,  of  interest  $1,657.08;  one  of  John  D.  and 
Bat  D.  Christian,  of  principal  $897.04,  of  interest 
$62.68;  and  one  of  Wm.  C.  Talley,  deducting  offlets, 
§329.90;  making  together  of  principal  $3,034.93,  and 
of  interest  $1,719.71.  These  bonds  constituted  a  part 
of  the  estate  of  Stamper,  which  went  into  the  hands 
of  Howie  upon  his  qualification  as  executor,  and  not 
having  been  collected  by  him,  were,  with  others,  de- 
livered to  Crump  when  he  qualified  as  administrator 
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1876.  de  bonis  non  with  the  will  annexed  of  Stamper.  The 
Term,  proof  was  cloar  that  the  parties  were  entirely  solvent 
when  the  bonds  were  received  by  Howie,  and  when 


^^     they  were  delivered  to  Crnmp;  but  they  afterwards 

stamper  failed,  and  the  debts  were  lost.    To  this  charge  the 

Crump    administrator  and  sureties  of  Howie  excepted.    The 

Stamper   '^^^^  bearing  on  the  question  of  their  liability  are 

&  ais.    stated  by  Judge  Moncure  in  his  opinion. 

In  the  account  of  Crump,  the  whole  balance  reported 
against  him  was  made  up  of  the  amount  of  two  bonds, 
which  had  been  in  the  hands  of  Howie,  and  on  his 
death  were  turned  over  to  Crump.  This  balance  was 
of  principal  $630.47,  and  interest  to  the  31st  of  De- 
cember 1870  $868.76.  To  the  charge  of  these  bonds 
Crump  excepted.  The  facts  in  relation  to  them  are 
also  stated  by  Judge  Moncure  in  his  opinion. 

There  were  some  other  questions  on  the  accounts 
noticed  in  the  opinion  of  the  court;  but  they  are  mere 
matters  of  fact. 

The  commissioner  reported,  that  the  only  evidence 
as  to  who  were  the  sureties  of  Robert  Howie  in  his 
official  bond,  as  executor  of  Stamper,  was  furnished  by 
two  exhibits,  B  and  H,  from  which  it  appears  that  B. 
T.  Lacy  was  one  of  his  securities  in  that  bond.  For 
these  exhibits  see  the  opinion. 

The  cause  came  on  to  be  heard  on  the  18th  of  April 
1872,  when  the  court  decreed  that  Richardson,  admin- 
istrator of  Howie,  out  of  the  assets  of  his  intestate  in 
his  hands,  R.  T.  Lacy,  and  the  other  sureties  of  Howie, 
do  deposit  in  the  State  Bank  of  Virginia  at  Richmond, 
to  the  credit  of  this  cause,  and  subject  to  the  order  of 
this  court,  the  sum  of  $9,984.59,  with  legal  interest  on 
$6,023.82,  from  the  3l8t  of  December  1870,  until  so 
deposited.  And  further  decreed  that  Crump  should 
deposit  in   like  manner  in  said  bank  the  sum  of 
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♦1,489.16,  with  legal  interest  on  $630.40  from  the  same     1876. 
date.    From  this  decree  Lacy  and  Crnmp    applied    Term. 


Lacy 

V. 

mpcr 
&als. 


Stam] 

& 


nper 

SOS. 


separately  for  appeals;  which  were  allowed. 

Cofwrtneyy  J(meSy  Crump  and  Lacy^  for  the  appellants,    stam] 

&  a] 

Meredithy  for  the  appellees.  Cnmip 

MoNCURB,  P.,  delivered  the  opinion  of  the  conrt. 

We  will  first  consider -the  case  of  Lacy  v.  Stamper, 
Ac.  There  are  five  assignments  of  error  in  the  peti- 
tion of  appeal  in  that  case,  which  we  will  notice  in  their 
order. 

1.  The  first  assignment  of  error  is :  "  because  the 
securities  of  Howie,  as  the  administrator  of  Stamper, 
are  charged  with  a  liability  of  more  than  $6,000,  the 
amount  of  Christian's  and  Talley's  bonds,  although  it 
was  shown  that  those  bonds  were  not  lost  by  Howie's 
neglect,  but  were  good  and  available,  not  only  at  the 
death  of  Howie,  but  when  they  were  subsequently 
turned  over  by  his  representative  to  Crump,  the  ad- 
ministrator de  bonis  non  of  Stamper." 

As  a  general  rule,  it  is  the  duty  of  a  personal  repre- 
sentative to  collect  all  debts  due  to  the  estate  he  repre- 
sents, which  can  be  collected,  and  to  use  due  and  rea- 
sonable diligence  in  making  such  collection;  and  if 
any  such  debt  be  lost  by  not  being  collected,  he  and  his 
sureties  are  liable  therefor,  if  he  might  have  collected 
it  by  the  use  of  due  and  reasonable  diligence.  This 
general  rule  has  not  been,  and  cannot  be  denied,  and 
it  is  unnecessary  to  refer  to  authority  to  sustain  it. 

It  is  not  pretended  that  the  estate  of  Howie,  or  his 
sureties,  as  executor  of  Stamper,  have  been  charged 
in  this  case  with  a  single  debt  due  to  the  said  testator 
at  his  death,  which  was  not  then  perfectly  solvent,  and 
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1876.  which  might  not  have  been  collected  by  the  execntor^ 
Temf  Howie,  by  the  use  of  due  and  reasonable  diligence. 
If,  therefore,  the  general  rule  before  stated  be  applica^ 


^^     ble  to  the  case,  it  follows  that  the  estate  and  snreties  of 


V. 


Stamper  Howlc  are  liable  for  all  the  debts  of  said  testator  so 

Crump    charged  to  them. 

Stamper       "^^^  ^^  ^®  contended  in  their  behalf,  that  while  the 

&  a&.  debts  referred  to  in  the  exception  were  solvent  at  the 
death  of  Stamper,  and  might  have  been  collected  by 
his  executor,  Howie,  whose .  estate  and  sureties  are 
therefore  liable  for  them,  yet  they  were  also  solvent 
when  L.  C.  Crump  became  administrator  de  bonis  non 
with  the  will  annexed  of  Stamper,  and  they  came  to 
the  hands  of  said  Crump  as  such  administrator,  -whose 
duty  it  was  to  collect  them,  and  who  might  have  col- 
lected them  by  the  use  of  due  and  reasonable  dili- 
gence; that  said  Crump  is  therefore  also  liable  for 
them;  and  that  his  liability  is  prior  and  paramount 
to  that  of  the  liability  of  the  estate  and  sureties  of 
Howie. 

It  is  no  doubt  true,  as  a  legal  proposition,  that  where 
there  are  several  successive  administrations  upon  the 
same  estate,  and  debts  due  to  the  estate  might  have 
been  collected  by  each  of  the  personal  representatives 
of  said  estate,  by  the  use  of  due  and  reasonable  dili- 
gence, but  were  collected  by  none  of  them,  and  were 
lost  by  the  negligence  of  each  and  all  of  them;  while 
all  of  them  are  liable  for  said  debts,  their  relative  lia- 
bility is  in  the  inverse  order  of  their  qualifications  as 
such  personal  representatives. 

It  would  follow,  therefore,  if  the  facts  were  as  con- 
tended for  in  behalf  of  the  estate  and  sureties  of 
Howie;  and  the  debts  referred  to  in  the  exception 
might  have  been  collected  by  the  use  of  due  and  rea- 
sonable diligence  by  Crump,  as  administrator  de  bonis 
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non  with  the  will  annexed  of  Stamper,  he  and  his  sure-     1876. 
ties  would  be  liable  for  said  debts  prior  to,  and  in  ex-     Temi?^ 


oneration  of,  the  estate  and  sureties  of  Howie.  

The  question  then  is,  whether  the  fact  be  as  thus     ^^ 
contended  for.  stamper 

&  als 

The  liability  of  Howie's  estate  and  sureties  for  these    crump 
debts  is  very  clear.    If  they  were  good  and  solvent   stamper 
debts  when  Crump  qualified,  they  were  certainly  good     &  als. 
and  solvent  debts  when  Howie  qualified  as  personal 
representative  of  Stamper.    And  for  four  or  five  years 
after  the  qualification  of  Howie,  there  was  profound 
peace  throughout  the  land;    the  courts  of  the  county 
were  in  full  operation;    there  were  no  stay-laws  in 
force;   and  there- was  no  obstruction  of  any  kind  to 
the  administration  of  justice  in  the  state.     And  yet  no 
action  was  ever  brought  by  Howie  for  the  recovery  of 
any  of  these  debts. 

To  relieve  Howie's  estate  and  sureties  from  this 
clear  liability  for  said  debts,  by  fixing  a  liability  there- 
for on  the  subsequent  personal  representative  Crump, 
the  evidence  on  which  the  latter  liability  must  de- 
pend, ought,  certainly,  to  be  very  strong. 

Crump  was  very  prompt  in  the  institution  of  suits 
for  the  recovery  of  said  debts.  He  certainly  brought 
them  in  due  time.  Did  he  prosecute  them  with  due 
diligence? 

In  ordinary  time  of  peace  he  might,  and  no  doubt 

would,  have  obtained  judgments  for  the  said  debts 

much  sooner  than  he  did;   and  probably  might,  and 

would,  have  collected  all  or  most  of  them.    But  he 

instituted  the  suits  in  the  midst  of  the  war,  which  was 

actively  prosecuted  for  more  than  two  years  thereafter. 

During  almost  the  whole  of  that  period,  the  county  of 

Kew  Kent,  in  which  the  suits  were  brought,  was  in 

the  hands  of  the  public  enemy,  or  daily  liable  to  hos- 
VoL.  xxvn — 7 
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tile  raids;  and  sessions  of  courts  in  the  county  were 

prevented.     The  records  of  the  courts  were  removed 

to  Richmond  for  preservation,  and  were  afterwards 

destroyed  there  by  the  great  fire  of  the  3d  of  April 

Stamper   1865.    After  the  war,  there  were  still  many,  and  great, 

Crump    difficulties  attending  the  prosecution  of  suits  and  the 

Stamper  ''^^^^^^^y  of  debts,  growing  out  of  stay-laws  and  other 

&  ais.     obstructions  thrown  in  the  way  of  suitors. 

We  cannot  therefore  say,  that  according  to  the  evi- 
dence afforded  by  the  record,  the  said  Crump  did  not 
use  due  and  reasonable  diligence  to  collect  the  said 
debts;  and  certainly  we  cannot  say  that  the  said  evi- 
dence is  sufficient  to  relieve  Howie's  estate  and  sure- 
ties from  the  clear  liability  for  said  debts,  by  fixing  a 
liability  therefor  on  Crump. 

It  seems  to  be  supposed,  however,  by  the  counsel 
for  the  appellant,  that  the  general  rule  before  stated  is 
not  applicable  to  this  case,  and  that  it  was  not  the  duty 
of  Howie  to  collect  the  said  debts,  but  as  the  estate 
was  not  to  be  distributed  at  once  among  the  legatees, 
but  invested  and  held  for  the  use  of  the  widow  and 
children  during  her  life  or  widowhood,  it  was  the  duty 
of  the  executor,  instead  of  collecting  the  debts  and  re- 
investing the  amount,  to  consider  the  said  debts  as 
investments  already  made  by  the  testator  for  the  pur- 
poses of  his  will,  and  to  let  them  stand  accordingly. 

We  do  not  mean  to  say  that  there  may  not  be  cases 
in  which  an  executor,  instead  of  collecting  a  debt  and 
investing  the  amount  for  the  purposes  of  the  will, 
might  not  very  properly  let  it  stand  as  an  investment 
already  made  for  said  purposes.  As  for  example,  if  in 
this  case  a  debt  had  been  well  secured  on  real  estate, 
the  executor  might  well  have  permitted  it  to  stand  as 
an  investment  already  made  of  so  much  of  the  estate. 
And  even  if  it  had  been  secured  by  personal  security 
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only,  provided  the  security  was  undoubted,  he  might  1876. 

have  been  warranted  in  not  collecting  the  debt  by  let-  j^^ 
ting  it  stand  as  an  investment  already  made. 


But  the  debts  due  to  the  testator  at  the  time  of  his     ^^y 
death  in  this  case  were  certainly  none  of  them,  ex-   Stamper 
cept  as  will  be  hereinafter  mentioned,  such  as  might    cnunp 
properly  have  been  adopted  and  continued  by  the  exe-   g^^ 
cutor  Howie,  as  investments  already  made  for  the  pur-     &  afe. 
poses  of  his  said  testator's  will.     They  were  none  of 
them  secured  on  real  estate,  and  for  very  few  of  them 
was  there  even  any  personal  security.     For  the  far 
largest  of  the  debts,  that  of  John  D.  Christian,  the 
principal  of  which  was  $2,307.99,  and  interest  to  the 
Slst  of  December  1867  was  $1,657.03,  there  was  no 
security  whatever,  either  real  or  personal.     Surely  the 
executor  would  not  have  been  justifiable  in  letting  that 
deb€  stand  uncollected,  and  adopting  it  as  an  invest- 
ment already  made  of  so  much  of  the  testator's  estate 
for  the  permanent  purposes  of  the  will.     The  rest  of 
the  debts  due  to  the  estate  were  very  numerous,  and 
were  comparatively  small  in  amount,  and  there  was  no 
security  of  any  kind  for  scarcely  any  of  them.     Cer- 
tainly none  of  them,  except  as  aforesaid,  would  have 
been  suitable  as  permanent  investments  under  the  will. 
None  of  them  were  regarded  as  permanent  invest- 
ments by  the  testator,  nor  by  the  executor,  nor  was 
the  said  debt  of  John  D.  Christian.     Besides  the  fact 
that  they  were  unsecured,  is  the  fact  that  a  large 
amount  of  interest  was  permitted  to  accumulate  upon 
them,  both  by  the  testator  and  by  the  executor,  which 
facts  are  inconsistent  with  the  idea  that  they  were  in- 
tended or  considered  as  permanent  investments,  either 
by  the  testator  or  the  executor. 

There  was  certainly  nothing  in  the  state  of  the  cur- 
rency before  the  war  to  make  it  improper  or  diflScult 
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1876.  to  collect  the  debts,  aud  there  was  then  ample  time  to 
Term7  collect  them,  and  the  money  might  then  have  been 
safely  and  permanently  invested  on  real  and  personal 


^^y     security.    It  was  the  plain  duty  of  the  executor  to 
Stamper   pursue  that  course.     He  was  acting  not  for  himself 
Crump    but  for  the  widow  and  infant  children  of  his  testator, 
stam  er  ^^^  Were  incapable  of  acting  for  themselves.    The 
&  ais.     law  empowered  and  required  him  to  act  for  them,  and 
instructed  him  as  to  his  duties.     It  will  not  do  to  say 
that  if  he  had  collected  the  money  he  would  probably 
have  held  it  until  after  the  war,  when  it  might  have 
been  converted  into  Confederate  money  aud  Confede- 
rate bonds,  and  ultimately  have  perished.     It  could 
have  gone  through  that  process  only  by  the  default 
and  the  breach  of  trust  of  the  executor,  who  cannot 
therefore  defend  himself  on  that  ground. 

We  are  therefore  of  opinion,  that  the  estate  and 
sureties  of  Howie,  are  properly  chargeable  with  the 
bonds  referred  to  in  the  first  assignment  of  error,  and 
that  the  Circuit  court  did  not  err  in  regard  to  the 
matter  of  that  assignment. 

2.  The  next  assignment  of  error  is,  that  the  court 
decreed  against  the  appellant  Lacy  as  one  of  the 
sureties  of  Howie  as  executor  of  Stamper,  when  he 
denied  in  his  answer,  all  knowledge  of  having  ever 
signed  the  bond  as  surety  for  Howie,  and  called  for 
proof  of  the  fact,  and  it  was  not  proved. 

The  records  of  the  courts  of  New  Kent  county, 
including  the  original  bond  of  Howie  as  executor  of 
Stamper  seem  to  have  been  destroyed  by  fire;  and 
therefore  it  could  not  be  proved  by  primary  evidence, 
to  wit:  the  production  of  the  bond,  who  were  the 
sureties  of  the  executor,  and  that  R.  T.  Lacy,  was  one  of 
them.  But  we  think  that  fact  is  conclusively  proved 
by  secondary  and  circumstantial  evidence.    Exhibit  B 
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filed  with  the  bill,  h  an  official  copy  made  December  1876. 

20th  1869,  of  an   official  copy*  of  an  order  of  New  t^ 
Kent  County  court  made  November  18th  1856,  stat- 


ing that  "Robert  Howie,  one  of  the  executors  named     ^*^ 
in  the  last  will  and    testament  of   James  Stamper  stamper 

&  als. 

dec'd,  appeared  in  court,  and  qualified  thereto,  and    crump 
together  with   John    D.   Christian,   Ira   L.   Bowles,   stamper 
John  G.   Crump,  R.  T.  Lacy,  Wm.  C.  Talley  and    &  aU. 
Bat  D.   Christian  his  sureties,  who  justified  as  tp 
their  sufficiency,  entered  into  and  acknowledged  a 
bond  in  the  penalty  of  $40,000,  conditioned  according 
to  law,  which  bond  is  ordered  to  be  recorded.     And 
liberty  is  reserved  Bat  D.  Christian,  the  other  exe- 
cutor, to  qualify  when  he  shall  think  fit" 

Exhibit  X  filed  with  the  answer  of  Wms.  P.  Rich- 
ardson, is  an  official  extract,  made  September  9th 
1871,  from  the  record  of  the  list  of  fiduciaries  in  New 
Kent  County  court,  which  shows  that  R.  T.  Lacy  was 
one  of  the  sureties  of  the  said  executor. 

Commissioner  Barham  having  been  required  to 
ascertain  and  report  whether  the  defendant  R.  T. 
Lacy  was  one  of  the  securities  of  Robert  Howie  as 
aforesaid,  accordingly  reported  the  two  exhibits  afore- 
said as  the  only  evidence  which  was  before  him  on 
the  subject,  and  that  it  appeared  from  said  evidence 
that  said  Lacy  was  one  of  the  said  securities.  It  does 
not  appear  that  there  was  any  exception  to  the  said  - 
report  in  that  respect. 

There  is  nothing  in  the  record  to  repel  or  weaken 
the  effect  of  the  evidence  aforesaid ;  nothing  tending 
to  show  that  the  defendant  Lacy  was  not  one  of  the 
securities;  or  that  there  was  any  other  person  of  the 
same  name  in  the  county,  who  might  have  been  such 
security  instead  of  the  defendant  Lacy.  This  litiga- 
tion has  been  long  pending,  and  the  amplest  oppor- 
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1876.  tnnity,  and  the  strongest  inducement  have  existed  for 
T^rm7  introducing  countervailing  testimony,  if  any  had  ex- 
isted; and  yet  none  has  ever  been  oflfered. 


Lacy         ^Q  conclude,  therefore,  that  the  Circuit  court  did 


V. 


Stamper  not  err  in  regard  to  the  matter  of  the  second  assign- 

&  als.  .      „ 

Crump    ment  of  error. 

Stamper       ^'  ^^^  ^^^^  assignment  of  error  is,  that  "  the  decree 

&  als.  is,  upon  its  face,  palpably  erroneous,  in  that  it  decreed, 
in  the  first  instance  and  una  flata^  against  the  adminis- 
trator of  Howie,  and  the  securities  of  Howie,  not  only 
without  an  effort  to  make  the  balance  appearing  to  be 
due  from  Howie,  before  resort  should  be  made  to  the 
securities,  but  actually  refusing  at  the  same  time,  ta 
direct  a  sale  of  Howie's  estate  to  pay  the  debt,  and 
without  ordering  any  account  of  Howie's  estate  by 
his  executor.'' 

Formerly  it  was  determined  in  several  cases,  that 
befone  an  action  at  law  could  be  maintained  against 
the  sureties  in  the  bond  of  an  executor  or  adminis- 
trator, there  must  be,  not  only  a  suit  against  the 
executor  or  administrator  as  such  to  establish  the 
amount  of  the  debt  due  from  the  testator  or  intestate, 
but  there  must  be  a  second  action  against  tte  executor 
or  administrator  personally,  suggesting  a  devastavit^ 
and  a  verdict  and  judgment  rendered  therein  for  the 
plaintiff^.  In  consequence  of  these  decisions,  an  act 
was  passed  authorizing  a  suit  to  be  brought  against 
the  executor  or  administrator  and  his  sureties,  or 
either  of  them,  upon  their  official  bond,  upon  the 
return  of  nulla  bona  on  the  judgment  against  the 
executor  or  administrator  as  such,  and  without  the 
necessity  of  any  judgment  in  or  action  suggesting  a 
devastavit.  See  1  Rob.  old  Pr.  pp.  56-67  in  which 
the  former  law  is  thus  laid  down,  the  said  act  is  set 
out,  and  the  decisions  aforesaid  are  referred  to. 
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But  a  suit  in  equity  might  always  have  been,  as  it  1876. 

now  may  be,  brought  by  creditors  or  legatees  against  t^^ 
the  executor  or  administrator  and  his  sureties,  for  a 


discovery  and  account  of  assets,  and  fQr  payment  of     ^^^y 
debts  and  legacies;  in  which  suit,  there  might  always   Stamper 
have  been,  as  there  now  may  be,  a  decree  against  the    crump 
sureties.     See  2  Rob.  old  Pr.  pp.  78,  and  112,  and  the   g^^ 
cases  there  cited.  &  ais. 

While,  however,  a  court  of  law,  in  a  proper  case  for 
an  action  in  that  court,  will  give  a  joint  judgment 
against  the  executor  or  administrator  and  his  sure- 
ties, on  which  a  joint  execution  will  issue,  a  court  of 
equity  will  proceed  according  to  its  own  peculiar 
principles  of  administering  justice,  and  generally  lay 
the  burden  first  upon  the  principal,  and  subject  the 
sureties  only  in  the  event  that  the  decree  against  the' 
principal  is  unavailing.  In  Dabney's  admW  ^  al  v. 
Smith's  legatees^  5  Leigh  13,  Tucker  P.,  in  an  opinion 
concurred  in  by  the  other  judges,  Cabell  and  Carr,  who 
sat  with  him  in  the  case,  said:  "Such,  I  take  it,  is 
without  question,  the  practice  of  the  court,  where 
such  a  measure  can  be  adopted  'without  any  material 
delay  or  injury  to  the  creditor;'  2  Eand.  400.  And, 
if  BuIIer  Claiborne  and  Isham  Dabney  (the  sheriflF  to 
whom  an  estate  was  committed  fof  administration, 
and  the  deputy  who  actually  administered  it — the  suit 
being  brought  by  legatees  of  the  decedent)  had  been 
alive  at  the  date  of  the  decree,  it  ought  to  have  been 
entered  against  them,  in  the  first  instance.  However, 
they  being  dead,  it  was  entered  very  properly  against 
their  estates  in  the  hands  of  their  personal  representa- 
tives ;  and  on  this  decree  a  fieri  facias  has  been  re- 
turned, nulla  bona  testatoris.  But  it  is  contended,  that 
the  plidntiffi  should  then  have  proceeded  to  have  the 
accounts  of  the  administrators  of  Claiborne  and  Dab- 
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1876.     ney  settled,  in  order  to  a  decree  against  them  person- 

T^rm7   *lly>  if  *  devastavit  should  be  established.    I  think  not* 
This  would  indeed  be  to  impose  too  onerous  terms  on 

^^     the  creditor.     He  ought   not  to  be   delayed  in  his 
Stamper  recovery  until  he  has  pursued  the  personal  representa- 

Cnunp    tives  of  the  principal  to  the  utmost  limit  of  litigation, 
Stam   r  ^^^  surcty  must  be  content  with  his  right  of  subro- 

&  ab.  gation,  and  take  upon  himself  that  pursuit,  as  the 
consequence  of  his  having  become  sponsor  for  the 
principal.  For  a  like  reason  I  do  not  think  there  was 
any  obligation  on  the  creditor  to  pursue  the  heirs  of 
Buller  Claiborne,"  &c. 

We  think  the  principle  of  that  case  applies  to  and 
governs  this,  and  that  according  to  that  principle  there 
was  no  error  in  the  decree  which  was  made  for  the 
payment  into  bank  of  the  balance  due  by  the  repre- 
sentatives and  sureties  of  Howie,  as  executor  of 
Stamper.  Howie  had  long  been  dead  when  the  suit 
was  brought,  and  there  could  therefore  be  no  execu- 
tion against  the  assets  of  the  testator  in  his  hands. 
There  could  properly  be  none,  and  were  not  in  fact 
any  in  the  hands  of  his  personal  representative 
Richardson  after  his  death,  after  which  the  assets  of 
Stamper,  left  unadministered  by  Howie  at  his  death, 
legally  vested  in  Crump  as  administrator  de  bonis  non 
with  the  will  annexed  of  Stamper.  The  case  of  Dalh 
ney's  adrn'or  v.  Smith's  legatees,  is  an  express  authority 
to  show  that  before  rendering  a  decree  against  the 
sureties  of  Howie  there  was  no  necessity  for  any  fur- 
ther proceedings  than  were  had  in  the  case  to  establish 
a  devastavit  by  him  of  the  estate  of  his  testator  Stamper^ 
and  to  fix  a  liability  therefor  on  any  estate  of  his,  for 
which  his  administrator,  Richardson,  may  be  account- 
able. 
The  case  of  Aylett's  ez'or  v.  King  ^.,  11  Leigh  486, 
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is  not  in  conflict  with  the  case  of  Dabney^s  adm^or  ^.     1876. 
V.  Smithes  legateesy  and  certainly  was  not  intended  so    t^^ 
to  be.  

In  AyleiVs  ex'or  v.  King  ^c,  Judge  Allen  distinguishes     ^^ 
that  case  from  Dabney^s  adrrCor  ^.  v.  Smith's  legateeSj  Stamper 
the  correctness  of  which  he  does  not  question;  and    cmmp 
7\icker,  P.,  reaflirms  much  of  what  was  said  by  him  in 
that  xsase,  and  says  that  upon  a  review  of  the  case  he 
thinks  it  was  properly  decided;  and  he  then  proceeds 
to  distinguish  the  two  cases,  and  concurs  in  the  de- 
cision which  was  made  in  AyleWs  ex^or  v.  King  fc. 
Roberts  v.  ColviUy  3  Gratt.  358,  was  certainly  not  in- 
tended, and  cannot  have  the  effect  of  overruling  Dab- 
ney's  adm'or  ^c.  v.  Smithes  legatees.     It  takes  no  notice 
of  that  case,  is  very  brief,  and  was  intended  no  doubt 
to  rest  on  its  own  peculiar  circumstances. 

In  the  case  now  under  consideration  the  testator 
died  in  1856,  and  his  estate  has  since  been  in  the  hands 
of  three  successive  personal  representatives.  His 
principal  and  residuary  legatees  being  his  widow  and 
three  infant  children,  have,  it  seems,  been  most,  or 
much  of  the  time  since,  in  extreme  want  and  destitu- 
tion, and  been  trying  to  recover  what  is  due  to  them 
under  the  will,  but  thus  far  with  little  or  no  success, 
although  it  is  manifest  that  a  very  large  amount  is  due 
to  them.  They  brought  their  first  suit  to  recover  it 
some  time  in  1863,  and  prosecuted  the  suit  until  the 
papers  therein  were  destroyed  by  fire  at  the  close  of 
the  war  in  April  1865.  They  brought  this  suit  a«  soon 
as  they  could  do  so  after  the  war,  and  during  the  next 
year  1866,  and  seem  to  have  actively  prosecuted  it 
ever  since.  There  have  been  many  decrees  for  ac- 
counts, and  many  reports  made  under  such  decrees, 
^nd  many  exceptions  taken  to  such  reports,  and  many 

decisions  made  upon  said  exceptions,  until  the  decree 
Vol.  xxvii — 8 
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1876.  was  made  in  1872,  from  which  this  appeal  was  ob- 
T^rm?  tained.  By  that  decree,  the  amounts  due  to  the  plain- 
tifis  from  the  diflferent  personal  representatives  of  the 


Lacy     testator  were  ascertained,  and  the  said  amounts  were 

V.  ' 

Stamper  directed  to  be  paid  into  bank  by  parties  respectively 
Crump  liable  therefor.  And  it  is  objected  in  this  court,  that 
Stam  before  there  should  have  been  any  such  decree  against 
&  ais.  the  sureties  of  Howie  as  executor  of  Stamper,  there 
should  have  been  further  proceedings  and  further  liti- 
gation in  the  court  below,  to  fix  some  liability  for  a 
devastavit  on  the  personal  representative  of  Howie,  and 
on  the  real  estate  of  Howie,  as  being  primarily  liable 
for  the  said  amounts.  Surely  there  could  not  be  a 
stronger  case  than  this  for  the  application  of  much  of 
what  was  said  by  Tucker^  P.,  in  the  two  cases  before 
referred  to.  To  send  these  plaintiflfe  back  to  the  court 
below,  to  engage  in  renewed  litigation  under  the  cir- 
cumstances, "  would,  indeed,  be  to  impose  too  onerous 
terms  on"  them.  They  ought  not  to  be  delayed  in 
their  recovery  until  they  have  ''pursued  the  personal 
representatives  of  the  principal  to  the  utmost  limit  of 
litigation.  The  surety  must  be  content  with  his  right 
of  subrogation,  and  take  upon  himself  that  pursuit  as 
the  consequence  of  his  having  become  sponsor  for  the 
principal."  It  was  expressly  held  in  that  case  that  it 
was  not  necessary  to  pursue  the  heirs  of  the  personal 
representative  in  exoneration  of  his  sureties,  and  that 
the  latter  may  properly  be  turned  over  to  their  right  of 
subrogation  in  regard  to  the  said  heirs.  We  do  not 
mean  to  decide  that  in  no  case  will  a  creditor  or  legatee 
be  compelled  to  exhaust  his  remedy  against  the  per- 
sonal representative  and  heirs  of  the  executor  before 
resorting  to  the  sureties,  or  to  lay  down  any  general 
rule  on  the  subject,  but  merely  to  say  that  there  are 
cases  in  which  he  will  not  be  so  required  (as  authori- 
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ties  before  cited  plainly  show),  and  this  is  one  of  them.  187I6. 

But  in  this  case  the  decree  appealed  from  was  not  totiT 
final,  but  merely  interlocutory.    The  case  is  still  pend- 


ing in  the  court  below,  where  perfect  justice  can  yet     ^^ 


V. 


be  done;  either  at  the  suit  of  the  plaintiffs,  or  by  sub-  stamper 
rogation  at  the  suit  of  the  sureties,  who  may  file  their  crump 
cross-bill,  if  necessary,  and  obtain,  in  that  or  some  g^^ 
other  way,  all  the  relief  to  which  they  are  entitled.  &  ais. 
After  what  has  been  done,  and  the  length  of  time  era- 
ployed,  and  labor  and  money  expended,  in  litigation; 
and  after  ascertaining  what  was  unquestionably  due  by 
the  representatives  and  sureties  of  Howie  as  executor 
of  Stamper  to  the  plaintiff",  jt  was  meet  and  right  that 
there  should  be  a  decree  for  that  amount,  and  for  its 
payment  into  bank,  by  parties  undoubtedly  liable 
therefor;  leaving  ulterior  liabilities  over,  if  any,  to  be 
adjusted  between  the  parties  inter  se^  as  may  be  equita- 
ble. It  was  not  expected  or  intended,  that  each  of 
the  parties  decreed  against  would  pay  into  bank  the 
whole  amount  of  the  decree.  The  chief  object  of  the 
decree  was  to  ascertain  and  settle  the  amount  due  to 
the  plaintiffs.  No  execution  can  issue  on  the  decree 
without  further  order}  certainly  there  cannot  be  a 
joint  execution  against  the  said  personal  representa- 
tives and  sureties.  The  decree  against  the  former  is 
de  bonis  iesiatoriSy  that  against  the  latter  de  bonis  propriis. 
All  or  any  of  both  classes,  or  either,  have  a  right  to 
make  payment  into  bank,  and  thus  relieve  themselves 
from  liability,  and  after  doing  so  to  assert  any  liability 
over  to  them  to  which  they  may  be  entitled.  Beyond 
all  question,  the  estate  of  the  principal  debtor,  if  any, 
will  be  sufficient  to  pay  but  a  small  portion  compara- 
tively, of  what  is  due  to  the  plaintiffs.  The  larger 
portion  of  it — ^perhaps  at  least  four^fifths — will  have  to 
be  paid  by  the  sureties,  ultimately,  if  not  directly: 
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1876.  and  yet  they  do  not  oflfer  to  pay  a  dollar  into  bank, 
Term7  ^ut  appeal  from  the  whole  decree.  If  they  had  made 
a  reasonable  payment  into  bank,  there  can  be  no  ques- 


^^     tion  but  that  the  plaintiffs  would  have  been  willing  to 
Stamper   wait  for  the  balance  until  an  opportunity  was  afforded 
Crump    th®  sureties  to  proceed  against  parties  supposed  to  be 
Stam  er   P^^^^^^^'j  liable;    or  the  court  would,  even  without 
&  ais.     such  consent,  have  afforded  such  opportunity.     The 
sureties,  to  the  extent  of  any  payment  they  may  make 
in  discharge  of  their  liability,  will  of  course  be  enti- 
tled to  be  subrogated  to  the  rights  of  the  plaintiflfe, 
against  those  who  are  primarily  liable;   and  even  be 
fore  making  such  payment,  they  are  entitled,  by  a  pro- 
ceeding quia  timely  to  compel  those  parties  to  account 
for  and  pay  any  money  for  which  they  may  be  liable, 
in  exoneration  of  the  sureties.     In  fact,  so  far  as  par- 
ties and  subjects  priinarily  liable  for  the  claim  are  con- 
cerned, the  sureties  have  heretofore,  in  effect,  been 
coplaintiffs  with  the  legatees  in  the  prosecution  of  this 
suit,  and  will  no  doubt  hereafter  continue  to  be  so, 
until  the  object  of  the  suit  shall  have  been,  as  far  as 
possible,  fully  attained. 

We  are  therefore  of  opinion*  that  the  Circuit  court 
did  not  err  in  regard  to  the  matter  'of  the  third  assign- 
ment of  error. 

4.  The  next  assignment  of  error  is,  that  the  decree 
is  against  that  party  for  the  whole  amount,  without 
any  provision  that  if  it  be  paid  by  one  it  shall  not  be 
paid  by  the  other. 

This  has  already  perhaps  been  sufficiently  answered. 
All  that  was  necessary  to  be  done  to  satisfy  the  decree 
was  the  payment  of  the  amount  into  bank,  which 
could  be  done  by  all,  or  any,  or  either  of  the  parties 
directed  to  make  such  payment.  When  that  was  done 
by  any,  or  either,  it  was  done  as  to  all,  so  far  as  the 
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plaintiffs  were  concerned,  although  the  parties  or  party  1876. 

making  such    payment    might    have    recourse   over  TermT 
against  other  parties.     We  think  the  court'did  not  err 


in  omitting  to  make  such  a  provision  as  is  referred  to     ^^y 


V. 


in  this  assignment  of  error.  Stamper 

5.  The  next  and  last  assignment  of  error  in  the  pe-    cmmp 
tition  is,  that  no  refunding  bond  is  required.  ^^  ^^ 

The  decree  was  interlocutory  and  not  final.  The  &  ais. 
money  was  not  decreed  to  be  paid  to  the  legatees  but 
into  bank,  where  it  will  be  still  liable  to  creditors,  and 
more  accessible  to  them  than  it  would  be  in  the  hands 
of  the  debtors.  Such  provision  as  may  be  proper  in 
regard  to  refunding  bonds  may  be  made  by  decree  in 
the  cause  hereafter. 

But  besides  the  assignment  of  error  contained  in  the 
petition,  other  objections  were  made  to  the  decree  in 
the  brief  and  argument  of  the  counsel  of  the  appellant 
Lacy,  which  objections  will  now  be  noticed  : 

1.  The  first  of  these  objections  is,  that  Howie  paid 
$186.97  to  Pollard  &  Frayser  for  necessaries  for  Mrs. 
Stamper  and  her  children,  and  $62.50  for  repairs  to  a 
mill  on  her  account,  which  payments  ought  to  have 
been  allowed,  but  were  disallowed  by  the  commissioner 
as  credits  to  Howie  in  the  settlement  of  his  account  as 
executor  of  Stamper. 

As  to  the  item  of  $62.50,  it  appears  that  it  has  al- 
ready in  fact  been  allowed  to  the  said  Howie  as  a  credit 
in  his  account.  It  constitutes  an  item  in  the  account 
of  Howie  against  Mrs.  Stamper,  marked  F,  and  refer- 
red to  in  the  answer  of  Wms.  P.  Richardson;  the  said 
item  being:  "1859,  July  19— To  cash  paid  Mr.  Wil- 
cox for  repairs  to  mill  $62.50;"  and  it  corresponds 
precisely  in  amount,  date,  names,  &c.,  with  the  receipt 
referred  to  in  the  defendant's  thirty-fourth  exception 
to  the  commissioner's  report,  on  which  exception  the^ 
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1876.     said  first  objection  is  in  part  based.     The  said  account 
^rm?    of  BTowle,  amounting  to  $2,139,  constitutes  a  part  of 
the  sum  of  $2,830,  allowed  to  said  Howie  in  the  decree 


Lacy  appealed  from  as  amount  of  payments  and  advances 
Stamper  made  by  him  to  Mrs.  Stamper  under  the  will  of  her 
Crump  husband,  the  said  James  Stamper.  As  to  the  said  sum 
Stani  er  ^^  $62.50,  therefore,  the  objection  must  be  overruled. 
&  ais.  As  to  the  item  of  $186.97,  it  does  not  appear  that  it 
has  already  been  allowed  as  a  credit  to  Howie,  though 
it  may,  possibly,  have  been  included  in  the  item  of 
$300  charged  in  the  account  of  payments  and  advances 
aforesaid  as  "  amount  paid  Martha  J.  Stamper  by  Ro- 
bert Howie,  ex'or  of  James  Stamper  dec'd,  30th  June, 
I860.''  To  be  sure  that  date  does  not  correspond  with 
the  date  of  the  receipt  to  Howie  for  the  $186.97,  which 
is  September  2d  1869.  But  it  is  not  probable  that  so 
large  an  item  would  have  been  forgotten  by  the  parties 
in  the  settlement  between  them  which  appears  to  have 
been  on  the  18th  June  1860,  which  is  the  date  of  the 
receipt  for  the  $300.  It  is  possible,  however,  that  the 
said  item  of  $186.97  may  have  been  overlooked  and 
never  allowed  as  a  credit  to  Howie  in  the  said  account 
of  payments  and  advances,  as  it  ought  to  have  been ; 
and  therefore  it  seems  to  be  proper  that  there  should 
be  an  enquiry  by  a  commissioner  on  the  subject,  in 
order  that  such  further  action  may  be  had  in  regard 
to  it  as  justice  may  require. 

2.  The  next  of  these  objections  is,  that  ^4t  is  not 
yet  ascertained  that  the  bonds,  or  at  least  many  of 
them,  delivered  up  by  the  administrator  of  the  execu- 
tor of  Howie  to  Stamper's  administrator  d.  b.  n.  are 
not  good,  either  in  whole  or  in  part.  They  have  not 
been  prosecuted  to  judgment  and  execution." 

These  and  all  other  matters  connected  with  the  es- 
tate of  Stamper  were  long  the  subjects  of  enquiry  and 
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settlement  before  a  commissioner,  who  reported  upon     1876. 
the  evidence  before  him  which  of  the  bonds  and  other     xem?^ 
evidences  of  debt  due  to  Stamper's  estate  were  solvent  ■ 


and  which  insolvent,  or  supposed  to  be  so,  when  they     ^^y 
came  to  the  hands  of  Crump  as  administrator  d.  b.  n.,   stamper 
or  had  since  become  so;  and  the  fullest  notice  was    crump 
given  by  the  commissioner  of  his  action  in  the  prem-   ^• 
ises  to  all  parties  concerned,  and  the  amplest  oppor-     &  ais. 
tunity  aftbrded  them  to  appear  before  him  and  exhibit 
such  evidence  as  they  thought  proper;   and  yet  no 
attempt  was  made  by  any  of  them  to  show  that  his 
action  was  wrong  in  regard  to  the  question  of  the 
solvency  or  insolvency  of  the   said  debts.     The  pre- 
sumption therefore  is,  that  the  report  of  the  com- 
missioner on  that  subject  is  right,  and   the   decree 
appealed  from  was  properly  rendered  accordingly.    If, 
however,  any  of  the  said  debts  are  still  in  fact  solvent, 
they  have  not  been  released  by  the  action  of  the  court, 
but  their  payment  may  be  enforced  at  the  instance  of 
any  party  concerned,  who  will  be  aided  by  the  court 
in  such  enforcement.     This  objection  therefore  must 
be  overruled. 

3.  The  next  of  these  objections  is,  that  **the  court 
held  that  Stamper's  executor  should  not  have  credit 
for  his  payment  of  the  debts  due  by  Stamper,  as  one 
of  the  firm  of  Stamper  &  Williams,  unless  it  should 
appear  that  Williams  the  surviving  partner  was  insol- 
vent. And  it  appearing  the  latter  was  not  insolvent, 
the  executor  was  denied  credit  for  his  payments — 
which  were  large— of  the  debts  of  Stamper  as  one  of 
the  firm  of  Stamper  &  Williams." 

The  firm  closed  their  business  in  September  or  Oc- 
tober 1850,  and  Stamper,  it  seems,  was  to  wind  up  the 
partnership,  and  took  charge  of  the  bonds  and  ac- 
counts for  collection.     This  matter  remained  unset- 
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1876.  tied  at  Stamper'8  death,  in  1856,  after  which  Howle^ 
TermJ  Ws  cxecutor,  tendered  the  bonds  and  accounts  due 
Stamper  &  Williams  which  were  in  Stamper's  hands 


Lacy  to  Williams  as  surviving  partner;  but  at  Williams'  re- 
Stamper  quest,  and  as  Stamper's  estate  was  entitled  to  one-half 
Crump  the  amount,  Howie  agreed  to  retain  and  collect  them, 
g  ^-  and  was  to  be  paid  therefor  by  the  firm.  The  money 
&  ah.  received  and  paid  by  Howie  on  account  of  this  part- 
nership, was  not  introduced  into  the  account  of  Howie 
as  executor  of  Stamper,  and  no  account  has  ever  been 
taken  to  show  whether  Howie  was  a  debtor  or  creditor 
in  regard  to  that  transaction.  The  commissioner  and 
court  below  seem  to  have  regarded  this  transaction  as 
an  agency  of  Howie  for  the  firm  of  Stamper  &  Wil- 
liams, or  rather  for  Williams  as  surviving  partner,  and 
as  therefore  not  properly  belonging  to  the  account  of 
Howie  as  executor  of  Stamper.  This  seems  to  be  a 
correct  view  of  the  case,  and  at  all  events  it  is  now  too 
late  to  attempt  to  adjust  this  stale  transaction  of  ac- 
count. The  partnership  ended  in  1850.  Stamper 
might  have  had  a  settlement  in  his  lifetime,  which 
ended  in  1866.  His  executor  Howie  might  have  had 
a  settlement  in  his  lifetime,  which  ended  in  1862.  It 
is  too  late  now  to  have  a  settlement;  and  it  was  too 
late  in  1872,  when  the  decree  appealed  from  was  ren- 
dered.    This  objection  therefore  must  be  overruled. 

4.  The  fourth  and  last  of  these  objections  is,  that 
"if  the  sum  found  chargeable  to  the  executor  Howie 
be  so  chargeable,  he  is  entitled  to  an  abatement  of  in- 
terest on  the  same  from  the  17th  of  April  1861  to  the 
10th  of  April  1865.  Code  of  1873,  ch.  173,  §  14,  page 
1120." 

The  provision  of  the  Code  here  referred  to  is  as  fol- 
lows: ''That  in  all  suits  for  the  recovery  of  money, 
founded  on  contracts,  express  or  implied,  or  on  causes 
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of  action,  or  on  liabilitiee  which  were  entered  into  or  1876. 

existed,  or  where  the  original  consideration  accrued  xe^ 
prior  to  the  10th  day  of  April  1865,  it  shall  be  lawful 


for  the  court  or  jury  by  whom  the  suit  may  be  tried,     ^^ 
to  remit  the  interest  upon  the  original  debt  found  to  stamper 
be  doe  or  any  part  thereof,  for  the  period  commencing    crump 
on  the  17th  day  of  April^l861,  and  ending  on  the  10th  stai^per 
day  of  April  1865,  or  for  any  portion  of  said  period,"     &  ais. 
Ac 

This  question  wis  not  raised  in  the  court  below; 
nor  even  in  the  petition  for  an  appeal;  but  for  the  first 
time  on  argument  before  this  court.  Still,  a  majority 
of  the  court  is  of  opinion  that  it  was  not  raised  too 
late;  and  that,  under  the  peculiar  circumstances  of 
this  case,  there  ought  to  be  an  abatement  of  interest 
during  the  period  aforesaid.  The  condition  of  things 
in  the  county  of  New  Kent,  and  the  rest  of  the  penin- 
sula during  the  war,  was  such  as  to  render  it  ex- 
tremely difficult,  if  not  impossible,  to  make  money 
productive  of  any  interest  during  that  period;  and  the 
majority  of  the  court  consider  that  it  would  be  too 
harsh,  to  subject  a  fiduciary  residing  in  that  locality 
daring  that  period,  and  his  sureties,  to  the  payment, 
not  only  of  the  principal,  but  also  of  the  interest  dur- 
ing that  period,  of  a  debt  not  collected  by  him,  but 
lost  by  his  default  in  not  collecting  it.  The  majority 
of  the  court,  therefore,  without  intending  to  lay  down 
any  general  rule  as  to  the  construction  and  effect  of 
the  act  aforesaid,  is  of  opinion  that  in  this  case  and  all 
others  precisely  like  it,  there  ought  to  be  an  abatement 
of  interest  as  aforesaid.  The  objection  therefore  is 
sustained. 

Having  considered  and  disposed  of  all  the*  ques- 
tions arising  in  the  case  of  Lacy  v.  Stamper  &c.,  we 

will  now  take  up  the  case  of  Crump  v.  Stamper  &c. 
Vol.  xxvn — 9 
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1876.     In  the  petition  for  an  appeal  in  that  case  there  are  two 
T^rmJ   assignments  of  error,  which  we  will  notice  in  their 
order. 


^^         1.  The  first  assignment  of  error  by  this  petitioner 
Stamper  in  the  decree  complained  of  (in  addition  to  the  errors 
Crump    assigned  in  the  petition  of  the  appellant  Lacy,  of  which 
g  ^*       this  petitioner  claims  the  benefit  so  far  as  they  may 
&ais.     affect  his  rights)  is  "that  it  charges  this  petitioner 
with  the  bond  of  B.  P.  Crump  and  John  G.  Crump, 
amounting  to  $497.80  of  principalf  and  $543.48  of  in- 
terest, at  the  date  of  the  commissioner's  report — De- 
cember 31st,  1866;  and  the  bond  of  J.  A.  Clayton  and 
John  D.  Christian,  amounting  to  $369.56  of  principal, 
and  $129.47  of  interest  at  same  date." 

Two  very  striking  facts  in  regard  to  this  fiduciary 
are  prominently  presented  on  the  face  of  this  record : 
first,  his  general  diligence  in  endeavoring  to  collect 
the  debts  due  to  his  testator's  estate;  and,  secondly, 
the  extraordinary  difficulties  with  which  he  had  to 
contend  in  making  the  efibrt  to  collect.  He  qualified 
as  executor  in  the  midst  of  the  war — in  December 
1862.  His  testator  lived  and  died  in  the  county  of 
New  Kent;  which  was  in  the  bands  of  the  public  en- 
emy, or  daily  liable  to  be  overrun  and  plundered  by 
them,  from  the  time  of  his  qualification  until  the  end 
of  the  war.  It  does  not  appear  that  there  was  more 
than  one  session  of  any  court  in  that  county  during 
that  period,  and  that  was  a  session  of  the  Circuit 
court 

This  fiduciary,  directly  after  qualifying  as  such, 
consulted  counsel,  and  acted  in  accordance  with  his 
advice;  and  accordingly  brought  suits  immediately  for 
the  recovery  of  all  debts  due  to  the  estate  which  were 
considered  solvent,  and  which  were  believed  to  be  due 
and  unpaid.     And  he  seems  to  have  prosecuted  these 
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suits  with  all  the  diligence  which  he  could  use,  con-  1876. 

sistently  with  the  obstructions  which  the  extraordinary  t^^ 
state  of  the  times  interposed  in  his  way,  during  the 


whole  period  of  his  administration.     On  that  subject     ^^ 

the  testimony  of  Wms.  P.  Richardson,  cross  examined  stamper 

by  A.  R.  Courtney,  counsel  for  L.  C.  Crump,  was  as    cnunp 

follows:  e.  ^' 

Stamper 

Ist  question  by  A.  R.  Courtney.  Was  the  state  of  &  ais. 
public  business  in  the  county  of  New  Kent,  in  the  year 
1862,  when  the  Federal  army,  under  General  McClel- 
lan,  passed  through  said  county,  to  the  end  of  the  war, 
Buch  as  to  permit  of  the  transaction  of  business  in  the 
courts? 

Answer.  I  think  not.  Agitation,  excitement  and 
confusion  prevailed  to^  such  an  extent,  that  no  public 
business  could  be  prudently  or  discreetly  attended  to. 

2d  question  by  same.  Were  any  regular  courts  held 
in  this  county  during  the  interval  aforesaid? 

Answer.  I  think  that  Judge  Gregory  undertook  to 
hold  court  in  1863,  but  the  courts  were  so  irregular 
and  uncertain  that  no  business  could  be  transacted 
with  any  satisfaction.  During  that  interval  raids  were 
constantly  being  made  by  the  enemy  into  this  section, 
and  persons  did  not  know  whether  courts  would  be 
held  or  not 

8d  question  by  same.  Would  you  have  brought 
suit  in  this  county  during  the  period  aforesaid  upon 
any  claim  due  to  you  personally? 

Answer.    I  would  not  have  thought  of  it. 

4th  question  by  same.  Do  you  know  anything  of 
the  conduct  of  Dr.  L.  C.  Crump,  as  administrator  of 
the  estate  of  James  Stamper,  deceased,  in  collecting 
and  securing  the  assets  during  the  period  aforesaid? 

Answer.  I  know,  of  my  own  knowledge,  that  Dr. 
Crump  was  very  prompt  in  getting  me  to  turn  over  to 
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1876.     him  the  papers  of  James  Stamper,  deceased.    I  think 
T^^   he  was  more  diligent  than   most  any  other  person 
would  have  been  under  the  circumstances." 


Lacy         With  this  strong  evidence  of  extraordinary  diligence 

Stamper  in  the  discharge  of  his  fiduciary  duties  generally,  the 

Crump    strong  presumption  is  that  he  used  due  diligence  in 

stani   r   ^^®  discharge  of  all  of  them;  and  strong  evidence  to 

&  ais.     the  contrary  ought  to  be  required  to  counteract  thia 

presumption  in  any  particular  case. 

We  have  seen  that  this  fiduciary  has  been  charged 
by  the  decree  of  the  court  below  with  two  debts,  each 
of  quite  a  large  amount,  both  of  principal  and  interest,, 
as  having  been  lost  by  his  neglect,  viz:  the  debts  of  B. 
P.  Crump  and  John  G.  Crump,  and  of  J.  A.  Clayton 
and  John  D.  Christian.  Were  they  in  fact  lost  by  bis 
neglect?  and  is  he  accountable  for  them?  We  think 
not,  and  now  let  us  enquire  as  to  each  of  them ;  and 
1st  as  to  the  debt  of  the  Crumps.  No  action  wa& 
brought  to  recover  this  debt  during  the  war,  because 
the  administrator.  Crump,  knew  that  it  was  disputed^ 
was  informed  and  believed  that  nothing  was  due  upon 
it,  and  did  not  believe  that  a  trial  could  be  obtained 
during  the  war  of  any  suit  in  which  there  would  be  a 
contest.  Bat.  D.  Christian  being  enquired  of  as  to  the 
indebtedness  of  the  estate  of  Stamper  to  John  G.  and 
B.  P.  Crump,  answered  thus:  "I  have  heard  Bev. 
P.  Crump  and  Robert  Howie  each  say  that  James 
Stamper,  as  the  agent  of  the  said  B.  R.  and  J.  G. 
Crump,  had  sold  a  negro  m^n  belonging  to  the  estate 
of  Benedict  Crump,  deceased,  the  brother  of  the  said 
J.  G.  and  B.  P.  Crump,  and  that  he  was  indebted  ta 
the  said  J.  G.  and  B.  P.  Crump  on  that  account.  I 
think  that  the  negro  sold  by  Stamper  was  worth  about 
$500."  L.  C.  Crump  testified  that  John  G.  Crump 
died  in  May  1860.     And  being  asked  "  Did  you  think^ 
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while  acting  as  admiDistrator  of  James  Stamper,  that  1876. 

Anything  was  due  on  the  bond  of  J.  G.  and  B.  P.  Term? 
Cramp,  and  if  not  what  reason  had  yon  for  so  think- 


ing?*' answered  "  I  did  not,  upon  the  grounds  that  B.     ^^^ 
P.  Crump  stated  to  me  that  there  was  not  a  cent  due   Stamper 
from  him  or  them  to  the  estate  of  James  Stamper,  but,    cmmp 
upon  the  contrary,  that  Stamper's  estate  was  indebted   g^ 
to  them  on  account  of  the  sale  of  a  negro,  which  was    &  ais. 
sold  by  Stamper,  as  the  agent  for  the  said  John  G.  and 
B.  P.  Crump;  and,  furthermore,  Robert  Howie,  the 
first  representative  of  James  Stamper,  was  also  the 
representative  of  John  G.  Crump,  and  I  presume  that 
he  would  have  paid  the  said  bond  if  anything  was  due. 
I,  however,  brought  suit  against  B.  P.  Crump  on  these 
bonds  immediately  after  the  war,  because  advised  by 
my  counsel  that  it  was  safe  to  do  so;   and  Bev.  P. 
Crump'  did  not  defend  the  suit,  because  he  had  con- 
veyed his  property  before  the  trial  of  the  suit;  and  if 
I  had  sued  upon  the  bond  during  the  war  I  could  not 
have  gotten  judgment."     We  think  that  L.  C.  Crump 
is  not  liable  for  this  debt 

2dly,  as  to  the  debt  of  J.  A.  Clayton  and  John  D. 
Christian.  This  debt  was  perfectly  solvent  at  the 
commencement  of  the  war.  Each  of  the  debtors  had 
ample  estate,  real  and  personal,  for  its  payment. 
Clayton  lived  in  Surry,  and  Christian  in  New  Kent 
counties,  on  diflferent  sides  of  the  James  river.  Clay- 
ton was  examined  as  a  witness  in  the  case,  and  being 
asked  by  the  counsel  for  L.  C.  Crump  "Was  there 
any  arrangement  between  you  and  John  D.  Christian, 
your  coobligor  in  the  bond  before  mentioned,  as  to 
which  of  you  should  pay  it?"  answered:  "The  last 
time  I  was  in  the  county  I  paid  to  Robert  Howie,  the 
executor  of  James  Stamper,  $200  in  part  of  said  bond, 
and  at  that  time  there  was  an  agreement  between 
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1876.  John  D.  Christian  and  myself  that  he  was  to  pay 
T^rmJ  ^^^  balance  due  npon  said  bond.  I  apprised  Robert 
Howie  of  the  agreement  made  by  John  D.  Christian 


^^y     and  myself,  and  he  said  that  it  was  all  right.    John  D. 

Stamper   Christian  was, largely  indebted  to  me  at  the  time  of 

Crump    said  arrangement,  and  at  the  time  of  his  death."    No 

Stamper  ^^^^^  ^^^  brought  upon  this  bond  during  the  war 

&  ak.     against  both  or  either  of  the  obligors.     There  was  the 

same,  or  nearly  the  same  difficulty  in  suing,  and  from 

the  same  cause  in  Surry  as  in  New  Kent  county,  and  . 

there  was  no  postal,  and  little  other  communication 

between  the  two  counties  during  that  period.    Had 

Christian  been  sued  upon  the  bond,  judgment  would 

probably  not  have  been  recovered,  as  judgment  waa 

not  recovered  on  his  other  bonds  on  which  he  was  sued 

until  after  he  became  insolvent,  he  having  set  up  a 

claim  of  set-oflF  to  the  bonds,  which  would  no  doubt 

have  been  set  up,  and  with  the  same  effect  to  the  said 

bond  of  Clayton  and  Christian.     We  think  that  L.  C. 

Crump  is  not  liable  for  this  debt.   H^e  had  no  apparent 

motive  but  to  do  his  duty  both  in  regard  to  this  and 

the  before  mentioned  debt,  and  he  seems  to  have  acted 

in  regard  to  both  in  the  most  perfect  good  faith. 

2.  The  2d  and  only  other  assignment  of  error  in  the 
petition  of  L.  C.  Crump  is,  that  the  decree  appealed 
from  "requires  him  to  deposit  in  bank  to  the  credit 
of  this  cause  the  sum  of  $1,489.16,  amount  of  the  two 
bonds  with  which  he  is  charged  as  hereinbefore  stated, 
the  court  reserving  for  future  decision  the  question 
whether  the  payments  made  by  him  to  Martha  J. 
Stamper  shall  be  deducted  therefrom  on  account  of 
her  share  in  the  estate  of  James  Stamper  dec'd." 

Being  of  opinion  that  L.  C.  Crump  is  not  charge- 
able with  the  amount  of  either  of  the  said  two  bonds. 
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the  foQndation  of  the  2d  assignment  of  error  is  taken  1876. 

away,  and  it  is  therefore  unnecessary  to  consider  it.  t^7 
In  regard  to  the  questions  discussed  in  the  brief  of 


the  counsel  for  L.  C.  Crump  in  addition  to  those  pre-     ^^ 


V. 


sented  by  the  petition  of  appeal,  they  do  not  now  stamper 
arise,  or  will  be  disposed  of  by  the  court  below,  after  crump 
the  case  goes  back  to  it.  st^per 

But  L.  C.  Crump  not  being  chargeable  with  the  &  ais. 
amount  of  the  said  two  bonds  of  B.  P.  and  John  G. 
Crump,  and  J.  A.  Clayton  and  John  D.  Christian,  a 
question  now  arises  whether  it  does  not  result  there- 
from that  Howie  and  his  sureties  as  executor  of 
Stamper  are  chargeable  with  the  said  amount? 

We  are  of  opinion  that  they  are  not,  and  that  the 
same  or  nearly  the  same  reasons  which  exempt  L.  C. 
Crump  also  exempt  them  from  such  liability. 

In  regard  to  the  bond  of  the  Crumps,  it  appears 
that  there  was  probably  nothing  due  thereon,  and  that 
probably  nothing  would  have  been  recovered  by 
Howie  if  he  had  brought  suit  thereon.  At  all  events 
while  it  might  have  been  safer  and  better  for  Howie 
to  have  brought  such  a  suit  though  at  the  risk  of  sub- 
jecting the  estate  to  the  loss  of  costs,  yet  we  think  it 
would  be  too  harsh  under  the  circumstances  to  subject 
him  and  his  sureties  to  the  payment  of  the  debt  on 
the  ground  of  its  having  been  lost  by  his  neglect, 
especially  as  he  seems  to  have  acted  with  perfect 
good  faith  in  the  matter. 

In  regard  to  the  bond  of  Clayton  and  Christian  it 
was  a  perfectly  good  debt  at  the  death  of  Stamper 
and  continued  to  be  so  until  the  end  of  the  war,  by 
the  disastrous  effects  of  which,  Clayton  the  principal 
debtor,  if  not  Christian  the  surety  also  was  totally 
mined.  This  debt  was  so  good  and  so  secure  when 
it  came  to  the  hands  of  Howie  as  executor  that  he 


Digitized  by 


Google 


72  COURT    OP  APPEALS    OF  VIRGINIA. 

1876.     would  have  been  justifiable  in  not  calling  it  in,  but 
^m?^   letting  it  stand  as  an  investment  already  made  for  the 
benefit  of  those  who  were  entitled  to  the  profits  of 


Lacy     ^}^Q  estate  under  the  will  of  the  testator.     We  there- 


V. 


Stamper  fore  think  in  this  case  also  that  it  would  be  too  harsh 

Crump    under  the  circumstances,  to  subject  Howie  and  his 

stam       sureties  to  the  payment  of  this  debt,  on  the  ground 

&  ak.     of  its  having  been  lost  by  his  neglect,  especially  as  he 

seems  to  have  acted  with  perfectly  good  faith  in  the 

matter. 

It  does  not  appear  from  the  record  whether  pay- 
ment has  ever  been  made  of  the  three  hundred  dollars 
directed,  by  decree  made  in  this  cause  on  the  17th  day 
of  November  1868  to  be  paid  by  Wms.  P.  Richardson 
administrator  of  Robert  Howie  to  Martha  J.  Stamper, 
or  of  the  like  sum  of  three  hundred  dollars  directed 
by  decree  made  in  this  cause  on  the  15th  day  of 
Novemb^  1869,  to  be  paid  in  like  manner.  The  pre- 
sumption is  that  these  payments  have  been  made;  and 
if  so,  credit  ought  of  course  to  be  given  therefor,  on 
the  debt  due  by  the  estate  of  Howie  to  the  estate  of 
Stamper.  At  least  there  ought  to  be  an  enquiry  on 
the  subject  by  a  commissioner,  in  order  to  such 
further  action  by  the  court  as  may  appear  to  be 
proper. 

The  result  of  the  foregoing  opinion  is,  that  the 
decree  appealed  from  must  be  affirmed  in  part  and 
reversed  in  part  according  as  it  is  consistent,  or  in 
conflict,  with  the  said  opinion;  with  costs  to  the 
appellants  respectively;  but  to  be  paid  out  of  the 
estate  of  Stamper;  and  as  to  the  costs  of  the  appellant 
Lacy,  to  be  credited  on,  and  deducted  from,  the  debt 
due  by  Howie  and  his  sureties  to  the  estate  of  Stam- 
per. And  the.  case  ought  to  be  remanded  to  the 
court  below,  in  order  that  an  enquiry  may  be  made 
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by  a  commissioner  of  the  court  in  regard  to  the  sum  1876. 

of  1186.97,  which   appears   to    have  been   paid   by  t^J 
Howie  to  Pollard  and  Frayser  for  necessaries  for  Mrs. 


Stamper  and  her  children,  and  for  which  it  is  charged     ^^ 
no  credit  has  been  given  to  the  estate  of  Howie.     Also  Stamper 
an  account  may  be  taken  by  said  commissioner  of  the    cnunp 
interest  which  accrued  on  the  debt  due  by  Howie  as  g^  ^ 
executor  ©f  Stamper  during  the  period  commencing  on     &  ais. 
the  17th  day  of  April  1861,  and  ending  on  the  10th  day 
of  April  1865,  in  order  that  there  may  be  an  abatement 
of  the  amount  of  said  interest  according  to  the  forego- 
ing opinion.     Also  an  enquiry  may  be  made  by  said 
commissioner  in  regard  to  the  payment  of  said  two 
sums  of  $300  each,  under  the  said  decrees  of  the  17th 
day  of  November  1868  and  the  15th  day  of  November 
1869;  and  that  further  proceedings  may  be  had  to  a 
final  decree,  in  conformity  with  the  foregoing  opinion. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated  in  writing, 

and  filed  with  the  record,  that  the  sum  of  one  hundred 

and  eighty-six  dollars  and  ninety-seven  cents,  paid  by 

Robert  Howie,  executor  of  James  Stamper,  deceased, 

on  the  2d  day  of  September  1859,  to  Pollard  and 

Frayser  for  necessaries    bought    of  them    for  Mrs. 

Martha  J.  Stamper  and  her  children,  ought  to  have 

been,  if  it  was  not,  deducted  from  the  interest  on  the 

balance  due  by    said    Howie,  as    executor  of   said 

Stamper.     It  may  possibly  have  been  included  in  the 

sum  of  two  thousand  eight  hundred  and  thirty-one 

dollars  .deducted,  according  to  the  said  decree,  from 

the  said  interest,  for  payments  and  advances  made  by 

said  Howie  to  Martha  J.  Stamper.    If  so,  that  matter 

is  all  right;  but,  if  not  so,  the  said  decree  is  erroneous 

in  that  respect. 

Vol.  xxvn — 10 
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1876.  The  court  is  further  of  opinion  that  there  ought  to 
Term7  ^^^^  been  an  abatement  of  interest  on  the  balance  of 
principal  due  from  the  estate  of  Robert  Howie  to  the 


^^     estate  of  James  Stamper,  for  the  period  commencing^ 
Stamper  on  the  11th  day  of  April  1861,  and  ending  on  the  10th 

&  slIs 

Crump    day  of  April  1865;    and  no  such  abatement  having^ 
Stam       ^^^^  made  by  the  said  decree,  it  is  erroneous  in  that 
&  ak.     respect. 

It  does  not  appear  from  the  record  whether  payment 
has  ever  been  made  of  the  three  hundred  dollars  di- 
rected by  decree  rendered  in  this  cause  on  the  17th 
day  of  November  1868,  to  be  paid  by  Wms.  P.  Rich- 
ardson, administrator  of  Robert  Howie  to  Martha  J. 
Stamper,  or  of  the  like  sum  of  three  hundred  dollars, 
directed  by  decree  rendered  in  this  cause  on  the  15th 
day  of  November  1869,  to  be  paid  in  like  manner. 
The  presumption  is,  that  these  payments  have  been 
made,  and  if  so,  credit  ought,  of  course,  to  be  given 
therefor  on  the  interest  of  the  debt  due  by  the  estate 
of  Howie  to  the  estate  of  Stamper,  and  there  ought  to 
be  an  enquiry  on  the  subject  by  a  commissioner,  in 
order  to  such  fiirther  action  of  the  court  as  may  be 
proper. 

The  court  is  further  of  opinion  that  the  Circuit  court 
erred  in  charging  Leonard  C.  Crump,  administrator 
de  bonis  non^  with  the  will  annexed  of  James  Stamper, 
deceased,  with  the  bond  of  B.  P.  Crump  and  John 
G.  Crump,  amounting  to  $497.89  of  principal,  and 
$543.48  of  interest,  at  the  date  of  the  commissioner's 
report,  December  31st,  1866,  and  the  bond  of  J.  A. 
Clayton  and  John  D.  Christian,  amounting  to  $369.55 
of  principal,  and  $129.47  of  interest,  at  the  same  date; 
and  in  ordering  the  said  L.  C.  Crump  to  deposit  in  the 
State  Bank  of  ^Virginia  at  Richmond,  to  the  credit  of 
this  cause  and  subject  to  the  order  of  the  said  court, 
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the  sum  of  fourteen  boDdred  and  eighty-nine  dollars,  1876. 

with  legal  interest  on  six  hundred  and  thirty  dollars  xerm?^ 
and  forty  cents,  from  the  Slst  of  December  1870  until 


80  deposited.  ^^ 

The  court  is  ftirther  of  opinion  that  so  much  of  thfe  Stamper 
decree  appealed  from,  as  is  in  conflict  with  the  fore-    cnunp 
going  opinion,  is  erroneous,  and  that  there  is  no  error  g^^'   ^ 
in  the  residue  of  the  said  decree.     Therefore  it  is  de-    &  ais. 
creed  and  ordered  that  so  much  of  the  said  decree  as 
is  above  declared  to  be  erroneous,  be  reversed  and  an- 
nulled, and  the  residue  thereof  affirmed;  and  that  the 
appellees,  Martha  J.  Stamper,  and  her  children,  James 
Stamper,  John  Stamper,  and  Catherine  N.  Stamper, 
pay  to  the  appellant,  Richmond  T.  Lacy,  his  costs  by 
him  expended  in  the  prosecution  of  his  appeal  afore- 
said here,  for  which  said  costs  no  execution  is  to  be 
issued,  but  the  same  are  to  be  credited  on  and  de- 
ducted from  the  interest  on  the  debt  due  by  Howie 
and  his  sureties  to  the  estate  of  said  Stamper. 

And  it  is  further  decreed  and  ordered  that  thi^  cause 
be  remanded  to  the  said  Circuit  court  in  order  that  an 
enquiry  may  be  made  by  a  commissioner  of  the  court 
in  regard  to  the  sum  of  $186.97  as  aforesaid:  and  also 
that  an  account  may  be  taken  by  said  commissioner  of 
the  interest  which  accrued  on  the  debt  due  by  Howie, 
as  executor  of  Stamper,  during  the  period  commen- 
cing on  the  17th  day  of  April  1861,  and  ending  on  the 
10th  day  of  April  1865;  and  also  that  an  enquiry  may 
be  made  by  said  commissioner  in  regard  to  the  pay- 
ment of  said  two  sums  of  $800  each,  under  the  said 
decrees  of  the  17th  day  of  N"ovember  1868,  and  the 
15th  day  of  November  1869;  and  that  ftirther  proceed- 
ings may  be  bad  to  a  final  decree  in  conformity  with 
the  foregoing  opinion. 
No  execution  can  properly  be  issued  upon  the  decree 
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1876.     appealed  from  without  a  further  order  of  court  for  that 
Term?   porpose;  and  if  it  shall  appear  to  the  court  that  in  a 

reasonable  time  payment  of  any  portion  of  the  balance 

Lacy     (jyg  jjy  tijQ  estate  and  sureties  of  Howie  to  Stamper's 

Stamper  estate  cau  be  recovered  of  the  estate  of  Howie  in  any 

Crump    proceeding  which  may  be  instituted  and  carried  on  in 

Stamper  ^^^®  ^^^^>  ^^  ^^^  Sureties  of  Howie  or  their  representa- 

&  ak.     tives,  or  any  of  them,  enforcement,  by  execution  or 

otherwise,  of  so  much  of  the  said  decree  as  may  not 

exceed  the  probable  amount  of  such  portion,  may  be 

delayed  by  the  court  for  a  reasonable  time  to  afford 

an  opportunity  for  such  a  recovery. 

Which  is  ordered  to  be  certified  to  the  said  Circuit 
court  of  New  Kent  county. 

Decree  affirmed  in  part  and  reversed  in  part. 
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Stevenson  v.  "Wallace. 

January  27. 

1.  Every  person  has  a  natural  right,  ex  jure  natura^  to  support  to  his  land       1876. 

from  the  adjacent  and  subjacent  soil.  January 

Term. 

2.  This  natural  right  to  support  exists  in  respect  of  land  only,  and  not  in 

respect  of  buildings;  but  the  former  right  remains  though  houses  are 
built  on  the  land. 

3.  But  a  right  to  support  for  buildings  may  be  acquired ;  and  when  so 

acquired  it  is  an  easement. 

4.  An  easement  for  support  of  a  building  is  acquired  by  grant,  which 

may  be  express,  implied  or  presimied.  And  when  acquired  it  gives 
the  same  right  of  support  in  respect  of  the  buildings  that  there  was 
ex  jure  natura  in  respect  of  the  land. 

5.  The  grant  of  such  an  easement  will  be  presumed  from  twenty  years 

enjoyment;  and  will  be  implied,  in  the  absence  of  express  stipula- 
tions, in  every  case  where  the  owner  of  adjoining  houses  or  of  houses 
and  lands  severs  the  property  by  sale.  Rights  of  support  in  such 
cases  are  mutually  granted  and  reserved  between  the  original  owner 
and  first  grantee,  and  the  second  grantee  succeeds  to  the  owner's 
reserved  rights. 

6.  M  owns  two  adjoining  lots  in  R.     He  conveys  one  with  a  house  on  it 

to  R  and  reserves  in  the  deed  the  right  to  join  the  two  end  walls  of 
the  house  free  of  costs.  M  retained  the  right,  which  passed  with  the 
land  to  those  who  derive  title  under  him,  to  join  his  building  to  that  ♦ 

conveyed  to  R,  by  an  independent  wall  along  side  of  it^pr  to  make 
it  a  part  of  his  building  by  joining  only  the  end  walls :  and  the  privi- 
lege of  joining  R*s  building  in  the  mode  indicated  in  the  reservation, 
did  not  extinguish  or  impair  his  implied  reservation  of  support. 

7.  If  S  holding  title  to  the  second  lot  had  a  building  upon  it,  which  was 

supported  by  the  land  and  building  conveyed  to  R  for  twenty  years 
or  more  "with  the  knowledge  of  the  owner  thereof,  prior  to  a  fire 
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1 876.  which  destroyed  both  buildings,  a  grant  of  the  easement  of  support 

January  y^m  be  presumed ;  and  said  easement  was  not  lost  or  extinguished  by 

^^^'  the  destruction  of  S*s  building,  but  adhered  to  the  building  S  erected 

on  its  ruins;  and  any  right  of  support  which  S  derived  from  the 

reservation  in  the  deed  to  R,  express  or  implied,  was  not  extinguished 

Wallace.  by  the  destruction  of  the  old  building,  but  survived  and  adhered  to 

the  new  one. 

8.  The  mere  fact  of  contiguity  of  buildings  imposes  an  obligation  upon 
the  owners,  to  use  due  care  and  skill  in  removing  the  one  building, 
not  to  damage  the  other,  even  though  no  right  to  support  has  been 
acquired. 

9.  But  if  in  such  case  S  is  entitled  to  the  support  of  her  building  by  the 
foimdation  wall  and  land  of  W,  claiming  under  R,  W  cannot  with- 
draw the  support  without  being  liable  in  damages  for  the  injury  which 
occurs  to  S  thereby. 

10.  In  such  a  case  S  is  not  bound  to  protect  her  building  by  providing 
other  supports,  in  place  of  the  supports  which  W  is  removing,  though 
she  may  have  had  notice  that  W  was  removing  the  supports. 

11.  If  the  house  of  S  was  so  badly  constructed  and  its  foundation  and 
materials  were  so  defective  that  the  fall  could  not  have  been  arrested 
by  timely  precautions  when  W  was  excavating  upon  his  lot  in  order 
to  build  upon  it,  these  facts  would  not  constitute  a  bar  to  the  action 
of  S  against  W,  so  as  to  defeat  it;  but  they  would  be  proper  to  be 
considered  by  the  jury  upon  the  question  of  damages. 

12.  Though  W  contracted  with  an  experienced  and  competent  excavator, 
of  good  standing  in  his  business,  to  make  the  excavations  upon  his 
own  lot,  and  gave  notice  thereof  to  S  in  time  to  enable  her  to  adopt 
precautions  for  the  protection  of  her  adjoining  building,  W  is  still 
liable  for  any  damage  that  may  have  resulted  to  S's  building  in  con- 
sequence of  negligence  or  unskill fulness  in  the  making  of  said  exca- 
vation by  reason  of  leaving  insufficient  support  to  S's  premises. 

13.  If  upon  a  trial  instructions  are  given  to  the  jury,  to  which  no 
exception  is  taken,  and  after  verdict  a  motion  is  made  for  a  new  trial, 
on  the  ground  of  misdirection  as  well  as  that  the  verdict  is  contrary 
to  the  evidence,  it  is  the  duty  of  the  court  of  trial  to  consider  the 
correctness  of  the  instructions,  and  if  of  opinion  that  they  are  not 
correct,  and  were  calculated  to  mislead  the  jury,  to  set  aside  the  ver- 
dict and  grant  a  new  trial;  and  the  appellate  court  will  supervise  his 
actions  in  this  respect. 
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This  was  an  action  of  trespass  on  the  case  in  the     1876. 
Circuit  court  of  the  city  of  Richmond,  brought  in     t^J 

April  1872,  by  L.  T.  Stevenson  against  Charles  M. 

Wallace,  to  recover  damages  for  injury  to  the  plain-  Stevenson 
tiff's  house  by  excavation  by  the  defendant  made  on  WaUace. 
his  adjoining  lot     On  the  trial  the  judge  gave  several 
instructions  to  the  jury,  to  which  the  plaintiff  did  not 
except;  and  there  was  a  verdict  and  judgment  for  the 
defendant. 

The  instructions  are  as  follows : 

"  1.  The  jury  are  instructed,  that  the  plaintiff  was  not 
entitled  to  demand  of  the  defendant  the  lateral  sup- 
port of  his  land  for  her  adjoining  building  to  any  ex- 
tent which  deprived  him  of  the  right  to  excavate 
thereon  for  the  purpose  of  building,  or  imposed  upon 
him  liability  for  damages  consequent  upon  the  prudent 
and  careful  exercise  of  that  right. 

"2.  But  the  jary  are  further  instructed,  that  it  was 
the  duty  of  the  defendant  before  proceeding  to  make 
his  excavation  and  endanger  the  safety  of  the  plain- 
tiff's building,  to  give  her  timely  notice  to  enable  her 
to  adopt  suitable  precautions  for  the  protection  of  her 
property;  and  that  if  he  failed  to  do  so,  he  was  guilty  of 
negligence,  and  is  liable  to  the  plaintiff  for  such  dam- 
ages as  were  consequent  upon  the  excavation,  and 
which  the  plaintiff  could  not  after  knowledge  of  the 
danger  avert  by  prompt  and  diligent  action. 

"3.  If  the  jury  believe  from  the  evidence,  that  the 
building  of  the  plaintiff  was  so  badly  constructed,  and 
its  foundation  and  materials  so  defective,  that  the  fall 
could  not  have  been  averted  by  timely  precautions 
when  the  excavation  was  made  by  the  defendant,  or 
that  the  plaintiff,  or  her  agents,  after  they  had  know- 
ledge of  the  necessity,  could  have  then,  by  prompt 
and  provident  action,  protected  the  building,  and  neg- 
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1876.  lected  to  do  eo,  or  that  they' prevented  the  defendant 
Term?^  from  doing  80  by  refusing  to  allow  him  to  build  a 
foundation  on  that  part  of  his  wall  occupied  by  the 


Stevenson  plaintiff,  OF  by  retaining  illegal  possession  and  occu- 
Waiiace.  pancy  of  a  part  of  his  rear  wall,  in  either  event  the 
plaintiff  cannot  recover  in  this  action. 

"4.  The  court  instructs  the  jury,  that  if  they  believe 
from  the  evidence  that  the  defendant  contracted  with 
an  experienced  and  competent  excavator,  of  good 
standing  in  his  business,  to  make  the  excavations  in 
the  declaration  mentioned  upon  the  defendant's  own 
lot,  and  gave  notice  thereof  to  the  plaintiff  in  time  to 
enable  her  to  adopt  precautions  for  the  protection  of 
her  adjoining  building,  or  if  she  had  such  knowledge 
in  such  time,  the  defendant  is  not  liable  for  any  dam- 
age which  may  have  resulted  to  the  plaintiff's  premi- 
ses in  consequence  of  negligence  or  unskillfulness,  if 
any,  in  the  making  of  said  excavation  by  reason  of 
leaving  insufficient  support  to  the  plaintiff's  premises 
or  otherwise." 

At  the  same  term  the  plaintiff  moved  the  court  to 
set  aside  the  judgment  and  verdict  and  grant  her  a 
new  trial,  on  the  grounds  that  the  verdict  was  con- 
trary to  the  evidence,  and  that  the  court  had  misdi- 
rected the  jury;  and  the  court  set  aside  the  judgment; 
and  not  being  advised  of  its  judgment  to  be  given  on 
the  motion  to  set  aside  the  verdict,  time  was  taken  to 
consider  thereof  until  the  next  term. 

At  the  next  term  of  the  court,  the  court  overruled 
the  motion  for  a  new  trial;  and  the  plaintiff  excepted; 
and  the  evidence  being  in  some  respects  contradictory 
the  court  declined  to  certify  the  facts  proved,  but  certi- 
fied the  evidence. 

By  deed  bearing  date  the  1st  of  May  1817,  Joseph 
Marx  and  wife  conveyed  to  Thomas  Richardson  a  lot 
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on  Thirteenth  street,  between  Main  and  Gary  streets,  1876. 

in  the  city  of   Richniond,  with   a  brick    tenement  Term7 
thereon;   and  Marx  reserved  to  himself  the  right  of- 


joining  the  two  end  walls  of  said  tenement  free  of  ^*^^^°^^ 
cost.  This  is  the  lot  owned  by  the  defendant  Wal-  WaUace. 
lace. 

By  another  deed,  bearing  date  the  8th  of  July  1817, 
Joseph  Marx  and  wife  conveyed  to  Mary  Stevenson  a 
lot  on  Thirteenth  street,  adjoining  the  lot  he  had  con- 
veyed to  Richardson;  and  further  conveyed  to  her  the 
privilege  of  joining  the  end  walls  of  the  brick  tene- 
ment conveyed  to  Richardson  free  of  cost. 

Buildings  were  standing  on  both  these  lots  on  the 
8rd  of  April  1865,  when  they  were  consunaed  in  the 
great  fire  of  that  day.  In  the  year  1866  plaintiffs  lot 
was  leased  to  one  Bauman,  for  the  term  of  five  years, 
who  bound  himself  to  erect  a  building  thereon;  and 
Bauman  did  erect  the  building,  and  at  the  end  of  his 
lease  he  rented  the  premises  for  six  months;  and 
during  this  period  the  plaintiffs  building  fell.  It 
appeared  in  evidence,  that  in  building,  Bauman  had 
built  the  main  building  upon  a  new  foundation  close 
against  the  foundation  wall  of  the  old  building  on  the 
defendant's  lot,  which  was  standing  thereon  at  the 
time  Marx  conveyed  to  Richardson,  and  had  been 
burnt  in  1865,  but  from  the  end  of  the  house  had 
occupied  the  wall  of  the  defendant  as  a  support  for 
a  kitchen  in  the  rear. 

It  was  further  shown  in  evidence  that  the  defendant 
in  the  fell  of  1872,  proposing  to  build  upon  his  lot, 
contracted  with  a  mechanic  in  writing  as  follows:  **I 
propose  to  clean  out  the  cellar  on  18th  street,  which 
you  spoke  to  me  about  to  the  depth  of  nine  feet, 
below  the  ofiset  on  the  wall  adjoining,  for  one  hun- 
VoL,  xxvn — 11 
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1876.     dred  and  forty-four  dollars,  and  clean  and  hack  the 

Term?^  bricks  for  sixtjr  cents  per  thousand. 

'-  W.  T.  Ford.'* 

Stevenson      Richmond,  October  10, 1871. 

V. 

Wallace. 

C.  M.  Wallace,  Esq. 

Endorsed  Feb'y  17th,  1872: 

Rec'd  on  within  contract  the  sum  of  one  hundred 
and  forty-four  dollars. 

W.  T.  Ford."— 

to.  make  excavation  for  the  foundation  of  his  building; 
and  introduced  testimony  tending  to  show  that  the 
mechanic  ho  employed  was  an  experienced  and  com- 
petent excavator  of  good  standing  in  his  business. 
The  excavation  was  completed  some  time  in  the 
month  of  January,  1872,  to  a  depth  of  three  feet  be- 
low the  old  foundation,  which  was  deeper  than  the 
foundation  of  plaintiff's  house;  that  a  margin  of  a 
foot  at  the  top  and  a  foot  and  a  half  at  the  bottom 
was  left  between  plaintiff's  building  and  the  excava- 
tion. It  did  not  appear  that  the  defendant  gave  any 
notice  to  the  plaintiff  or  her  agents  of  his  proposed 
excavation,  and  no  apprehension  of  danger  seems  to 
have  been  entertained  until  February  12th,  1872,  when 
the  tenant  of  plaintiff  called  attention  of  her  agent  to 
the  matter;  but  it  did  appear  that  at  a  sale  of  the 
property  on  December  14th,  1871,  after  the  excavatioa 
was  complete  to  the  depth  of  two  and  a  half  feet  be- 
low the  old  foundation,  the  defendant  had  called  atten- 
tion of  plaintiff*'*  counsel,  who  was  then  present,  to 
the  fact  that  the  kitchen  of  plaintiff's  lot  was  built 
upon  his  wall  and  interfered  with  his  proposed  build- 
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ing;  and  that  some  negotiation  was  had  between  them  1876. 

with  regard  to  the  removal  of  the  kitchen,  but  that  t^^ 
the  plaintiff's  counsel  did  not  agree  to  remove  the 


wall.  After  the  12th  of  February,  1872,  the  plain-  Stevenson 
tiff's  counsel  communicated  with  the  defendant  the  Wallace. 
apprehensions  entertained  about  the  security  of  her 
house,  and  required  him  to  take  measures  for  its  se- 
curity. This  he  refused  to  do;  and  nothing  was  done 
until  March  16th  1872,  when  the  plaintiff's  agents 
were  ordered  by  the  chief  of  the  police  of  the  city  of 
Richmond,  to  whom  the  tenant  had  made  complaint, 
to  protect  the  building.  And  thereupon  the  plaintiff's 
agent  employed  an  experienced  bricklayer  to  proceed 
to  underpin  and  protect  the  building,  addressing  the 
following  letter  to  the  defendant: 

"Richmond,  Va.,  March  18, 1872. 
Bear  Sir: 

We  separated  on  Saturday  with  the  un- 
derstanding that  I  should  inform  you  what  action 
Mrs.  Stevenson's  agents  should  finally  determioe  on 
in  view  of  your  refusal,  then  made  known,  to  under- 
pin or  protect  her  house  by  building,  except  upon 
conditions  with  which  she  could  not  comply,  as  to 
allowing  you  to  take  down  the  old  wall  in  the  rear, 
-ke.  I  write  to  say  that  they  have  directed  a  builder 
to  underpin  the  main  building,  and  in  accordance 
with  the  theory  of  your  liability  to  protect  the  house 
frequently  expressed  by  me,  in  conversation  between 
U8,  that  she  will  look  to  you  for  reimbursement  to  the 
amount  of  expense  thereby  necessarily  incurred,  when 
the  work  has  been  done,  which  it  shall  be  upon  the 
most  reasonable  terms  attainable.  I  will  let  you  know 
the  amount,  and  if  you  are  not  willing  to  admit  the 
daim,  will  be  willing  to  carry  out  the  spirit  of  our 
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1876.     conference  as  to  referring  the  subject  to  some  arnica- 
TCTm7   ble  tribunal  for  adjustment. 

In  haste,  I  am  very  resp'y  and  truly, 


Stevenson 
Wall'ace. 


Jas.  N.  Dum^op.*' 
C.  M.  Wallace,  Esq.,  present. 

During  the  progress  of  the  work  by  the  workmen 
employed  by  the  plaintiff,  the  building  fell.  There 
was  conflicting  evidence  before  the  jury  as  to  the  man- 
ner in  which  the  work  was  performed — some  witnesses 
testifying  that  it  was  done  in  the  most  prudent  and  ju- 
dicious manner,  and  others  testifying  to  the  contrary. 
There  was  also  testimony  tending  to  prove  that  the 
building  had  been  so  much  damaged  by  the  excavation 
before  the  effort  to  protect  it  was  made,  that  it  was 
then  beyond  the  hope  of  successful  protection;  and 
there  was  conflicting  evidence  as  to  whether  by  prompt 
and  provident  action,  on  the  12th  of  February,  1872, 
the  building  could  have  been  saved.  There  was  also 
evidence  tending  to  show  that  the  building  had  been 
originally  constructed  of  very  indifferent  material,  and 
carelessly  and  imprudently  built  upon  an  insufficient 
and  insecure  foundation.  There  was  also  evidence 
tending  to  prove  that,  but  for  the  excavation  in  de- 
fendant's lot,  the  building  of  plaintiff  would  have  stood 
an  indefinite  length  of  time.  There  was  also  conflict- 
ing evidence  as  to  the  manner  in  which  the  excavation 
had  been  performed:  some  witnesses  testifying  that 
the  excavation  had  been  and  others  that  it  had  not 
been  skillfully  and  prudently  made.  There  was  evi- 
dence tending  to  show  that  in  December  1871,  the  de- 
fendant had  made  all  necessary  arrangements  to  build 
upon  his  premises,  and  delayed  in  consequence  of  the 
refusal  of  the  plaintiff  to  remove  her  kitchen  from 
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his  wall.    There  was  evidence  in  the  case  that  the     1876. 
agent  of  the  plaintiff  frequently  passed  the  premises     t^ 

after  the  excavation  had  been  made,  and  before  the 

tenant  of  plaintiff  called  attention  to  the  danger.  Stevenson 

Walkce. 

Upon  the  application  of  S.  T.  Stevenson,  a  writ  of 
error  and  supersedeas  to  the  judgment  was  awarded. 

James  N.  Dunlop^  for  the  appellant. 

John  ffotaardy  for  the  appellee. 

Andbrson  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  by  the  owner  of  a  tenement 
in  the  city  of  Richmond  against  the  owner  of  an 
adjoining  tenement,  to  recover  damages  of  the  de- 
fendant for  digging  in  his  lot  so  near  the  foundation 
of  the  plaintiff's  house,  and  to  such  a  depth,  as  to 
cause  it  to  fall.  The  defendant's  lot,  together  with  the 
brick  dwelling-house  thereon,  was  conveyed  to  Thomas 
Richardson,  defendant's  grantor,  by  Joseph  Marx  and 
wife,  by  deed  bearing  date  on  the  1st  of  May  1817,  the 
^ntor  reserving  the  right  to  join  the  two  end  walls 
of  said  tenement.  And  the  plaintiff's  lot  was  con- 
veyed to  Mary  Stevenson,  from  whom  the  plaintiff  de- 
rives title,  by  the  same  grantor,  by  deed  bearing  date 
the  8th  of  July,  in  the  same  year,  and  is  described  as 
adjoining  the  tenement  conveyed  as  aforesaid  to  de- 
fendant, beginning  at  the  northeast  corner  thereof,  and 
''running  thence  along  the  wall  of  said  tenement, 
north  54  degrees  west,  68  feet  eight  inches  to  Edward 
Hallam's  line;"  also  the  privilege  of  joining  the  end 
walls  of  the  brick  tenement  conveyed  to  Thomas  Rich- 
ardson as  aforesaid,  free  of  any  cost,  together  with  all 
and  singular  the  buildings,  ways,  easements,  heredita- 
ments and  appurtenances,  &c.     There  seems  to  have 
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1876.  been  no  building  on  the  parcel  of  land  reserved  by 
Term?^  the  grantor,  and  which  he  soon  afterwards  conveyed 
to  Mary  Stevenson.     But  the  language  of  his  deed  to 


Stevenson  ^]j^  defendant  clearly  implies  the  reservation  of  a  right 
Wallace,  to  build  on  it,  and  to  join  the  end  walls  of  the  build- 
ing which  he  conveyed  to  the  defendant.  And  the 
right  so  by  him  reserved,  he  conveyed  by  his  deed  to 
Mary  Stevenson ;  and  it  is  implied  that  the  land  was 
sold  and  conveyed  to  her  for  the  purpose  of  building 
thereon.  A  building  was  erected  thereon,  but  when 
or  by  whom  it  does  not  appear,  which,  together  with 
the  defendant's  building,  was  destroyed  by  the  memor- 
able fire  which  occurred  on  the  3d  of  April  1865.  The 
plaintiff  afterwards,  in  1866,  caused  another  building 
to  be  erected  on  the  same  site,  laying  the  foundation 
wall  of  her  main  building  jam  against  the  old  founda- 
tion wall  of  the  defendant's  building,  and  building  one 
of  the  walls  of  her  kitchen  in  the  rear  of  her  main 
building,  on  the  old  foundation  wall  of  the  defendant's 
building. 

In  the  latter  part  of  the  year  1871,  the  defendant  in- 
tending to  rebuild,  caused  the  old  foundation  wall  of 
his  building,  contiguous  to  which  the  foundation  wall 
of  the  plaintiff's  main  building  was  laid,  to  be  re- 
moved, and  the  excavation  of  his  cellar  to  a  depth  of 
three  feet  below  his  old  foundation,  which  was  lower 
than  the  foundation  of  the  plaintiff's  building,  which 
the  plaintiff  alleges  caused  her  main  building  to  fall^ 
and  for  which  she  seeks  to  recover  damages  of  him. 
Every  person  has  a  natural  right,  ex  jure  naturae^  to 
support  to  his  land  from  the  adjacent  and  sobjacent 
soil.  This  natural  right  is  incident  to  land,  and  the 
owner  is  as  much  entitled  to  it  as  he  is  to  the  land  it- 
self, without  any  grant  by  the  servient  owner,  or  any 
act  of  acquisition  on  his  own  part.    It  is  a  right  there- 
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fore  which  the  law  annexes  to  the  ownership  of  land,     1876. 
that  he  shall  have  suflScient  support  for  his  ground    xerm?^ 
from  the  subjacent  and  adjacent  soil.    The  right  to 


BQbjacent  support,  it  is  said,  was  first  determined  in  Stevenson 
ffumphries  v.  Brogden,  12  Q.  B.  739,  64  Eng.  Com.  Wallace. 
Law  R,  739,  upon  the  ground  that  there  were  the  same 
reasons  for  it  that  there  were  to  maintain  the  right  to 
lateral  support  which  had  been  previously  determined. 
Both  rest  upon  the  same  foundation. 

But  this  natural  right  to  support  exists  in  respect 
of  land  only,  and  not  in  respect  of  buildings;  but  the 
former  right  remains,  though  houses  are  built.  Brown 
V.  Robins,  4  Hurl.  &  Nor.  R.  186,  28  L.  J.  Exch.  250; 
Stroyan  v.  Knowle^,  6  Hurl.  &  Nor.  R.  454,  30  L.  J. 
Exch.  102.  But  a  right  to  support  for  buildings  may 
be  acquired ;  and  when  so  acquired  it  is  an  easement — 
which  is  defined  to  be  "a  privilege  without  profit, 
which  the  owner  of  one  tenement  has  a  right  to  enjoy 
in  respect  of  that  tenement  in  or  over  the  tenement  of 
another  person  ;•  by  reason  whereof  the  latter  is  obliged 
to  suffer,  or  refrain  from  doing  something  on  his  own 
tenement  for  the  advantage  of  the  former."  Goddard 
on  Easements,  page  2. 

An  easement  for  support  may  be  acquired  in  differ- 
ent modes,  but  all  are  reducible  to  one  by  grant;  which 
may  be  express,  implied  or  presumed.  When  the 
owner  of  land  acquires  the  easement  of  support,  it 
would  seem  that  his  natural  right  of  support  in  respect 
of  the  soil  is  enlarged,  so  as  to  embrace  the  buildings 
which  he  may  erect  on  his  land,  and  invests  him  with 
the  same  right  of  support  in  respect  of  his  buildings 
that  he  has  ex  jure  naturae  in  respect  of  the  soil. 

If  the  plaintiff  has  enjoyed  the  support  of  the  land 
or  buildings  of  the  defendant  for  twenty  years,  to 
keep  up  his  house,  and  both  parties  knew  of  that  sup- 
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1876.  port,  the  plaintiff  bad  a  right  to  it  as  an  easement,  and 
Te^  the  defendant  could  not  withdraw  the  support  without 
being  liable  in  damages  for  any  injury  that  accrues  to 


Stev^ison  ^he  plaintiff  thereby.     Hide  v.  Thomborough,  61  Eng. 

Wallace.   Com.  L.R.  250,  255,  Parke  B.;  Goddard  on  Easements 

and  cases  cited,  p.  31 ;  Humphries  v.  Brogden^  64  Eng. 

Com.  L.  R.,  page   789.    In  such  case  the  grant   is 

presumed. 

The  grant  is  implied^  in  the  absence  of  express  stipa- 
lations,  in  every  case  where  the  owner  of  adjoining 
houses,  or  of  houses  and  land,  severs  the  property  by 
sale;  for,  in  every  such  case,  rights  to  support  are 
granted  by  implication  by  the  vendors  and  purchasers 
respectively,  for  the  preservation  of  the  buildings  be- 
longing to  each  other.  Goddard  on  Easements,  p. 
154,  and  cases  cited.  Rights  of  support  in  such  cases 
are  mutually  granted  and  reserved  between  original 
owner  and  first  grantee;  and  the  second  grantee  suc- 
ceeds to  owner's  reserved  rights.  Richards  v.  Bx>se^  9 
Welsh.,  Hurl.  &  Gor.  218;  Gayford  v.  NichoUs,  Idem 
702. 

In  the  case  under  judgment,  the  court  is  of  opinion, 
that  the  defendant's  grantor,  Joseph  Marx,  when  he 
conveyed  a  part  and  parcel  of  his  land  to  the  defend- 
ant, with  the  brick  building  thereon,  reserved  the 
right  to  build  on  the  parcel  which  he  retained;  and 
the  reservation  of  his  right  to  support  to  such  build- 
ing when  erected,  by  the  land  and  building  which  he 
conveyed  to  the  defendant,  must  be  implied  as  an 
easement.  And  that  said  right  of  support,  or  ease- 
ment, passed  from  him  by  his  deed  of  conveyance  to 
Mary  Stevenson,  and  from  her,  with  the  title  to  the 
tenement,  to  its  present  owner  in  fee. 

The  court  is  also  of  opinion,  that  the  original 
grantor,  by  his  reservation  in  his  deed  to  the  defend- 
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ant,  of  the  right  to  join  the  end  walls  of  the  bailding     1876. 
he  conveyed  to  him,  retained  the  right,  which  passed     t^?^ 
with  the  land  to  those  who  derived  title  from  him, 


to  join  his  building  to  the  defendant's  by  an  inde-  Stevenson 
pendent  wall  alongside  the  defendant's  building,  or  to  Wallace. 
make  it  a  part  of  his  building  by  joining  only  his  end 
walls;  and  that  the  privilege  of  joining  his  building 
in  the  mode  indicated  by  the  reservation,  did  not  ex- 
tinguish or  impair  his  implied  reservation  of  support. 

The  court  is  also  of  opinion,  that  if  it  be  shown  that 
the  plaintiff  had  a  building  on  her  lot  which  was  sup- 
ported by^the  laijd.and  the  building  of  the  defendant 
for  twenty  years  or  more,  with  the  knowledge  of  the 
defendant,  prior  to  the  fire  of  April  3d,  1865,  which 
destroyed  both  buildings,  a  grant  of  the  easement  of 
support  will  be  presumed:  and  that  said  easement  was 
not  lost  or  extinguished  by  the  destruction  of  her 
building,  but  adhered  to  the  building  which  she 
caused  to  be  erected  on  its  ruins:  and  that  any  right 
of  support  which  she  may  have  derived  from  the  re- 
servation of  the  deed  of  conveyance  of  her  grantor 
to  the  defendant,  express  or  implied,  was  not  extin- 
gubhed  by  the  destruction  of  the  old  building,  but 
survived  and  adhered  to  the  new. 

With  regard  to  the  instructions  given  by  the  court 
to  the  jury,  the  court  is  of  opinion,  that  the  mere  fact 
of  the  contiguity  of  buildings  imposed  an  obligation 
on  the  owners,  to  use  due  care  and  skill  in  removing 
the  one  building,  not  to  damage  the  other,  even 
though  no  right  of  support  has  been  acquired.  God- 
dard  on  Easements,  p.  33,  citing  Dodd  v.  Holme^  1  A. 
4  E.  493.  But  if  the  plaintiff  was  entitled  to  the  sup- 
port of  her  building,  by  the  foundation  wall  and  land 
of  the  defendant,  the  defendant  could  not  withdraw 

the  support  without  being  liable  in  damages  for  the 
Vol.  xxvii — 12 
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1876.     iDJury  which  accrued  to  the  plaintiff  thereby.     Thia^ 
Termi^  doctrinc  has  already  been  announced,  and  cases  cited 

in  support  of  it.    The  first  instruction  therefore  should 

Stevenson  jj^ve  been  given  with  the  foregoing  qualification. 
Wallace.  With  regard  to  the  second  instruction,  so  fer  as  it 
implies  that  though  the  plaintiff  was  entitled  to  the 
easement  of  support  to  her  building,  it  devolved  upon 
her  to  protect  her  building,  by  providing  herself  other 
supports,  and  that  the  defendant  was  not  liable  if  the 
plaintiff  had  knowledge  of  the  danger,  and  could  have 
averted  it  by  prompt  action,  the  court  is  of  opinion  it 
is  erroneous. 

With  regard  to  the  third  instruction,  it  does  not 
seem  to  have  been  settled,  whether  the  defective 
construction  of  the  plaintiff's  building  with  defective 
materials,  upon  a  defective  foundation,  which  would 
increase  its  liabity  to  fall,  should  affect  the  plaintiff'a 
right  of  recovery,  or  relieve  the  defendant  from  lia- 
I  bility  in  damages.  It  is  argued  on  the  one  hand,  that 
the  plaintiff's  building,  although  defective  in  its  con- 
struction, would  not  have  fallen  or  been  impaired,  but 
might  have  stood  a  great  while,  but  for  the  act  of  the 
defendant  in  removing  its  supports.  On  the  other 
hand  it  is  contended,  that  it  would  be  unreasonable 
and  unjust  to  allow  the  dominant  tenant  to  deprive 
the  servient  of  the  privilege  of  improving  his  own 
property,  and  enjoying  the  benefit  of  it,  by  erecting  a 
building  upon  her  lot,  so  defective  in  its  construction, 
or  in  materials,  or  in  its  foundation,  that  the  servient 
tenant  cannot  with  all  due  care  and  proper  precau- 
tion improve  his  own  property  without  incurring  the 
liability  of  paying  for  his  neighbor's.  Respectable 
courts  and  able  judges  have  decided  the  question 
differently.  One  side  must  have  erred,  and  neither 
perhaps  have  placed  it  upon  the  true  ground.     The 
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court  is  of  opinion,  that  whilst  the  facta  supposed  i876. 

should  not  constitute  a  bar  to  the  plaintift*'s  recov-  t^. 
ery,  so  as  to  defeat  her  action,  they  would  be  pro- 


per to  be  considered  by  the  jury  upon  the  question  Stevenson 
of  damages;  and  that  so  far  as  the  instruction  gives  Wallace. 
them  an  effect  to  defeat  the  plaintiff's  right  of  re- 
covery, it  is  erroneous.  The  court  is  of  opinion,  that 
the  remainder  of  the  instruction  is  erroneous,  the  first 
clause  of  it  because  inconsistent  with  principles  already 
enunciated;  and  the  last  clause,  because  if  the  plain- 
tiff wrongfully  erected  her  kitchen  wall,  upon  the 
defendant's  wall,  in  relation  to  which  the  court  does 
not  intend  to  indicate  an  opinion,  it  would  be  virtually 
to  set  off  the  defendant's  aggression  by  the  plaintiff's 
trespass. 

With  regard  to  the  fourth  and  last  instruction  given 
by  the  court : 

The  material  part  of  this  instruction  is,  that  if  the 
defendant  contracted  with  an  experienced  and  compe- 
tent excavator,  of  good  standing  in  his  business,  to  do 
the  work,  he  is  not  liable  in  damages  for  any  injury 
which  the  plaintiff  sustained  by  his  negligent  and 
unskillful  execution  of  it.  The  instruction  is  evi- 
dently designed  to  rest  upon  the  distinction  between 
execution  of  work  by  an  independent  contractor,  and 
an  agent  or  servant.  Without  attempting  to  draw  the 
line  of  distinction,  which  is  not  always  well  defined, 
between  the  two  descriptions  of  contract,  it  is  suffi- 
cient to  say,  that  the  instruction  is  objectionable,  in 
so  far  as  it  decides  for  the  jury,  that  the  contract  was 
of  the  former  description.  Whether  the  work  was 
done  by  an  independent  and  responsible  contractor, 
or  by  an  agent  or  servant,  in  either  case  it  would  be 
by  contract  The  instruction  must  be  considered  in 
connection  with  the  evidence  which  was  before  the 


Digitized  by 


Google 


92  COURT   OF  APPEALS    OF  VIRGINIA. 

1876.    jury,  and  which  is  certified  by  the  court.     That  evi- 
^rm7   dence  tends  to  show  that  the  work  was  not  undertaken 
by  a  contractor,  as  contradistinguished  from  an  agent. 


Stevenson  qj.  servant,  or  laborer. 

V.  ' 

Wallace.  There  is  a  class  of  men  whose  business  it  is,  to 
undertake  the  erection  of  buildings,  or  other  works 
for  reward.  They  do  not  generally  propose  to  do  the 
work 'in  person.  They  are  not  always  competent. 
They  may  be  neither  bricklayers,  masons,  nor  carpen- 
ters, plumbers,  nor  painters,  nor  slaters;  but  they  are 
contractors,  and  they  employ  bricklayers,  carpenters, 
&c.,  to  do  the  work.  Or  one  may  be  contractor  for 
the  brick  work,  and  another  for  the  carpenters'  work, 
&c.,  all  of  whom  expect  to  employ  agents  and  laborers 
to  execute  the  work.  They  who  undertake  to  have 
the  work  done  are  contractors,  and  they  who  do  the 
work  are  their  servants  or  agents.  Perhaps  there  the 
distinction  lies,  between  those  who  do  the  work  and 
those  who  contract  to  have  it  done.  The  defendant 
might  have  let  out  the  whole  building,  excavation, 
foundation,  and  superstructure,  to  a  contractor,  or  he 
might  have  let  the  whole  work  of  building,  and  re- 
served to  himself  the  work  of  excavation  and  prepa- 
ration for  the  foundation ;  and  in  that  case  it  would  have 
been  just  as  necessary  that  he  should  have  an  experi- 
enced laborer  to  do  the  work  of  excavation  as  if  he  had 
let  it  to  contract.  It  was  no  part  of  the  main  work 
which  the  defendant  had  in  contemplation,  the  erection 
of  a  building  on  his  premises:  it  was  only  a  preparation 
for  it.  And  as  it  was  necessary  to  be  done  with  cau- 
tion and  prudence,  as  it  might  endanger  his  neighbor's 
property — and  as  it  was  a  small  job — the  work  to  be 
done  was  inconsiderable  and  inexpensive,  but  the  de- 
fendant was  interested  in  having  it  done  with  great 
care,  and  would  be  therefore  inclined  to  have  it  done 
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under  his  own  supervision;  and  we  find  him  contract-  i876. 

ing  directly  with  the  laborer  who  did  the  work,  and  Term^ 
not  with  one  who  undertook  it  as  a  responsible  con- 


tractor, to  have  it  done  under  his  own  supervision,  by  Stevenson 
his  agents  or  servants.  The  jury  might  well  be  war-  Wallace. 
ranted  in  coming  to  the  conclusion,  that  the  defendant 
had  employed  the  man  who  did  the  work,  as  his  agent 
or  servant  to  do  it  for  a  specified  price,  and  not  as  a 
responsible  contractor,  to  have  it  done  through  his 
agents  or  servants,  under  his  direction  and  supervi- 
sion. The  fault  of  the  instruction  is  that  it  excludes 
that  conclusion,  though  the  jury  might  think  the  evi- 
dence warrants  it. 

But  another  objection  fatal  to  the  instruction  is,  that 
it  ignores  the  plaintiff's  easement  of  support,  and  holds 
that  the  defendant  would  not  be  liable  in  damages  for 
any  injury  to  the  plaintiff's  building,  which  was  caused 
by  the  negligence  or  unskillfulness  of  the  excavator 
in  removing  the  supports;  which  involves  the  absur- 
dity, that  though  the  defendant  was  responsible  for  in- 
jury to  the  plaintift''s  building  by  removing  the  sup- 
ports (she  being  entitled  to  them),  though  every  care 
and  precaution  were  used  to  prevent  injury,  he  wovld 
not  be  liable  for  the  injury  if  the  supports  were  negli- 
gently removed  by  the  excavator  whom  he  employed 
to  remove  them.  The  court  is  of  opinion  that  this  in- 
struction is  also  erroneous. 

It  cannot  be  doubted  that  it  would  have  been  com- 
petent for  the  Circuit  court,  if  in  reviewing  the  in- 
structions which  in  general  are  given  without  much 
time  for  reflection  or  investigation  pending  the  jury 
trial,  it  should  have  been  satisfied  that  he  had  mis- 
taken the  law  and  misdirected  the  jury  in  matters 
which  had  a  material  and  important  bearing  upon  the 
issue,  and  had  most  probably  influenced  its  verdict. 
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1876.  npoD  that  grouDd  to  have  set  aside  the  verdict  and 
TermJ  awarded  a  new  trial,  and  that  it  would  have  been  his 
duty  so  to  have  ruled.     But  if  upon  that  review  the 


Stevenson  court  bclow  should  adhere  to  its  first  ruling,  and  hold 
Wallace,  that  the  instruction  was  rightly  given,  and  refuse  to 
set  aside  the  verdict  upon  that  ground,  and  the  rulings 
of  that  court  should  by  a  bill  of  exceptions  thereto  be 
brought  under  the  review  of  the  appellate  tribunal,  if 
the  appellate  tribunal  should  be  of  opinion  that  the 
jury  had  been  misdirected,  and  that  its  verdict  had 
been  probably  influenced  by  the  erroneous  instruction 
to  the  prejudice  of  the  exceptor,  and  that  the  court  of 
trial  had  erred  upon  that  ground  in  overruling  the  mo- 
tion for  a  new  trial,  surely  it  would  be  competent  for 
the  appellate  court  to  reverse  the  judgment  for  that 
cause,  and  to  make  such  order  as  ought  to  have  been 
made  by  the  court  below.  This  conclusion  is  fortified 
by  the  opinion  of  this  court  in  BuWs  case^  14  Gratt.  618. 

The  court  is  therefore  of  opinion  to  reverse  the 
judgment  of  the  Circuit  court  with  costs,  and  to  re- 
mand the  cause  for  further  proceedings  to  be  had 
therein  in  conformity  with  this  opinion. 

tThe  court  has  expressed  no  opinion  as  to  the  de- 
murrer to  the  declaration,  noj*  is  it  necessary  to  do  so 
now,  as  the  general  principles  governing  the  case  have 
been  laid  down. 

There  is  one  defect  running  through  all  the  counts, 
that  whilst  they  allege  that  the  common  grantor  in 
the  conveyance  he  made  to  Mary  Stevenson  of  the 
piece  or  parcel  of  his  land  which  he  did  not  convey  to 
the  defendant,  conveyed  the  right  to  join  the  ends  of 
the  defendant's  building,  neither  of  them  allege  that 
he  reserved  to  himself  the  said  right  or  the  right  of 
support  in  his  deed  of  conveyance  to  the  defendant. 
There  are  also  other  defects  in  the  declaration  of  a 
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more  formal  character,  which  the  court  will  not  decide     1876. 
are  fatal  to  it  upon  demurrer;  but  as  the  cause  will    1^^ 
be  remanded  for  further  proceedings,  the  plaintiff 


may  have  leave  to  amend  her  declaration  if  she  de-  Stevenson 

sires  it.  .  Wallace. 

Staples,  J.  concurred  in  the  opinion  of  Judge  An- 
dersoTij  with  the  exception  of  that  portion  which  holds 
that  the  owner  of  a  building  defectively  constructed, 
with  defective  materials,  and  upon  an  insufficient 
foundation,  is  entitled  to  damages,  resulting  from  an 
excavation  upon  the  adjoining  lot  made  in  a  skillful 
and  proper  manner.  He  was  inclined  to  think  that 
in  such  case  the  owner  of  the  building  was  not  en- 
titled to  any  damage  for  an  injury  resulting  from  the 
excavation. 

Judgment  revbrsed. 
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Young  hy  i^c.  v.  Earner  ^  als. 

January  27. 

187^'      I.  In  controversies  touching  testamentary  capacity,  as  a  general  rule  the 
Term  evidence  of  witnesses,  unless  founded  on  fact,  except  in  the  case  of 

experts,  is  entitled  to  but  little  weight. 

2.  The  evidence  of  the  attesting  witnesses  is  an  exception  to  this  rule. 

But  if  an  attesting  witness  to  a  will  attempts  to  impeach  its  validity, 
though  his  evidence  will  not  be  positively  rejected,  it  is  to  be  received 
with  the  most  scrupulous  jealousy. 

3.  In  all  questions  of  testamentary  capacity,  particularly  where  the  evi- 

dence is  conflicting,  the  courts  are  much  inclined  to  consider  the  dis- 
positions contained  in  it.  If  these  be  in  themselves  consistent  with 
the  situation  of  the  testator — in  conformity  with  his  affections  and 
previous  declarations — if  they  be  such  as  might  justly  have  been  ex- 
pected, this  is  said  to  be  of  itself  persuasive  evidence  of  testamentary 
capacity. 

4.  The  jury  are  the  proper  judges  of  the  weight  and  credit  due  to  the  tes- 

timony of  the  witnesses,  and  their  verdict,  when  sanctioned,  as  in 
this  case,  by  the  county  and  circuit  judges  who  heard  the  evidence^ 
is  entitled  to  the  highest  respect  in  the  appellate  court.  In  such  a 
case  the  deviation  from  the  proof  must  be  very  plain  and  palpable  to 
warrant  the  interference  of  the  appellate  court 

5.  If  the  witnesses  to  a  will  are  dead,  or  if  there  is  a  failure  of  recollec- 

tion on  their  part,  the  court  will  often  presume  (the  will  being  in 
other  respects  regular)  that  the  requirements  of  the  statute  have  been 
complied  with  in  the  formal  execution  of  the  instrument. 

At  a  County  court  held  for  the  county  of  Pinwiddie, 
in  September  1874,  a  paper  writing  purporting  to  be 
the  will  of  Mary  H.  Young,  deceased,  was  offered  for 
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probate,  when  the  court,  on  its  own  motion,  ordered  1876. 

that  a  jury  be  summoned,  to  try  at  the  bar  of  the  Term7 
court,  and  to  ascertain  whether  any  and  if  any  how 


much  of  what  was  offered,  was  or  was  not  the  will  of   7°"?^* 

'  by  &c. 

the  testatrix.     A  jury  having  been  empannelled  and       v. 
having  heard  the  evidence  of  witnesses,  rendered  the     &  ais. 
following  verdict,  viz:  "  We  of  the  jury  find  this  the 
will  of  Mary  H.  Young:"    And   the  court  affirmed 
the  judgment.     Whereupon  the  said  will  was  proved 
by  the  oaths  of  the  subscribing  witnesses  thereto,  and 
ordered  to  be  recorded  as  the  true  last  will  of  Mary 
II.  Young  deceased:     And  thereupon  Wm.  F.  Earner, 
the  father  and  heir  at  law  of  the  testatrix,  in  open 
court  prayed  an  appeal  as  of  right,  from  said  decision, 
to  the   Circuit  court  of  the   county   of  Dinwiddle; 
which  was  granted. 
The  will  is  as  follows: 

In  the  name  of  God  Amen.  I  Mary  H.  Young 
being  of  sound  mind  but  infirm  body,  do  make  this 
my  last  will  and  testament.  I  wish  my  executor  here- 
after named,  to  pay  all  my  just  debts  in  the  first  place. 

I  loan  to  my  nephew  Drury  Young,  my  adopted 
child,  my  land  and  its  proceeds  during  his  natural  life, 
my  said  executor  to  manage  the  same  until  he  obtains 
his  majority.  Should  he  die  before  coming  of  age  or 
after,  I  give  and  bequeath  my  land  to  my  brothers. 

The  residue  of  my  estate  I  lend  to  my  mother  so 
loDg  as  she  lives,  and  at  her  death  I  give  it  to  my  sis- 
ters. 

I  appoint  my  father,  Wm.  P.  Earner,  to  be  my 
executor  and  administrator  of  my  estate,  and  request 
the  court  not  to  exact  him  to  give  any  security  for  the 
same. 

Vol.  XXVII — 13 
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1876.         Given  uudej  my  hand  and  seal  this  13th  day  of 
T^rm?^   June  eighteen  hundred  and  seventy-four. 


v^„„„  M.  H.  Young    sbal. 

Young, 

by  &c.        In  presence  of 

V. 

^&^h.        Caroline  Hamilton, 
Tempe  Boisseau, 
G.  G.  Zehmur. 

The  case  carae  on  to  be  heard  in  the  Circuit  court 
in  November  1874,  when  six  witnesses  were  examined, 
and  their  testimony  was  taken  down  as  it  was  given 
by  a  person  appointed  by  the  court.  From  this  testi- 
mony it  appears  that  two  questions  were  involved  in 
the  case.  The  first  was,  whether  Mrs.  Young  was 
capable  of  making  a  will  when  she  signed  the  paper; 
and  second,  whether  the  witnesses  attested  in  the 
presence  of  the  testatrix. 

The  will  was  prepared  by  Dr.  C.  G.  Zehmur,  her  at- 
tending physician,  and  was  signed  by  Mrs.  Young  a 
very  short  time  before  her  death.  She  was  a  widow 
without  children,  had  adopted  the  boy  to  whom  she 
gives  her  land  for  his  life,  and  was  much  attached  to 
him,  and  she  left  a  father,  mother,  and  eight  brothers 
and  siftters. 

It  appears  that  some  person  present  suggested  to 
Mrs."  Young  to  make  a  will,  and  that  Dr.  Zehmur  sug- 
gested that  a  nuncupative  will  was  not  legal.  It  was 
then  proposed  to  send  for  Mr.  Epes  to  get  him  to  write 
her  will;  but  after  the  messenger  left,  the  Dr.  thinking 
that  she  would  not  live  long  enough  for  Mr.  Epes  to 
get  tliere,  proposed  to  write  it.  There  were  several 
persons  present  who  made  suggestions  to  her  as  to 
how  she  should  dispose  of  her  property;  though  these 
suggestions  were  not  made  by  any  person  to  whom' 
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Young, 
by  &c. 

V. 

Barner 
&als. 


tiDjthiDg  was  given  by  the  will.     Dr.  Zehraur  says —     1876. 
I  gathered  more  from  what  she  said  to  her  friends    t^J^ 

how  she  wanted  the  will  written  than  from  any  express 

statement  from  her.     Had  no  suggestions  been  made 
to  her  she  was  competent. 

Having  understood,  as  he  supposed,  what  were  her 
wishes,  Dr.  Zehmur  went  into  the  dining  room,  and 
there  prepared  the  paper.  Whilst  he  was  absent  she 
spoke  of  having  paid  two  servants  some  money  which 
she  bad  not  set  down;  and  that  another  servant  had 
got  some  corn. 

On  the  question  of  the  capacity  of  the  testatrix  at 
the  time  of  her  signing  the  paper.  Dr.  Zehmur  says — 
*'I  carried  it  to  her  after  writing  it,  and  read  it  to  her; 
foand  she  was  sinking  fast.  After  reading  it  to  her, 
from  her  dullness  I  suspected  that  she  did  not  under- 
stand what  I  read,  and  presented  it  to  her,  and  told 
her  to  read  it  for  herself.  She  took  and  glanced  at  it, 
and  without  reading  it  commenced  signing  it,  and  I 
saw  her  making  marks  down,  and  thinking  she  in- 
tended signing  her  initials,  told  her  that  would  not  do. 
She  only  made  three  straight  marks  for  the  letter  M. 
My  impression  is  I  gave  her  the  pen.  I  told  her 
where  to  sign  her  name.  When  the  paper  was  hail^^SiJ\ 
to  her  I  do  not  think  she  had  an  intelligent  "^ 
standing  of  the  contents  of  the  paper,  but  she 
was  a  will." 

Miss  Boisseau  was  present  when  the  will  w 
by  Dr.  Zehmur  to  Mrs.  Young:  did  not  hear  h^ 
a  word;  did  not  see  her  notice  it  at  all. 

Mrs.  Hamilton  says — When  I  was  requested  by  Dr. 

Zehmur  to  sign  the  will  I  did  so  reluctantly,  because 

it  was  so  different  from  what  I  had  heard  her  say  in 

-health  how  she  would  dispose  of  what  little  she  had. 

When  the  witnesses  signed  the  paper  I  think  she  was 
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Young, 
by  &c. 

V. 

Bamer 
&als. 


very  nearly  gone.  She  said  she  could  not  see  us  alL 
She  spoke  in  monosyllables,  but  she  recognized  me. 
When  Dr.  Zehmur  read  the  will  and  handed  it  to  her» 
she  neither  by  word  or  gesture  signified  her  assent  to  it. 

Upon  the  question  whether  the  witnesses  attested 
in  the  presence  of  the  testatrix,  there  was  no  doubt 
that  Mrs.  Hamilton  attested  in  the  porch  out  of  sight 
of  the  testatrix;  Miss  Boisseau  attested  it  in  the  door 
between  the  porch  and  the  chamber  in  which  the  tes- 
tatrix was  lying,  and  might  have  been  seen  by  her. 
The  doubt  was  as  to  where  Dr.  Zehmur  attested  it. 
He  says — Before  she  signed  the  will  I  requested  all  to 
leave  the  room  except  the  witnesses.  Her  mother,  I 
think,  held  her  up  in  bed,  and  a  book  was  handed  her 
to  sign  the  will  upon.  After  signing  it  I  took  the  will 
and  presented  it  to  the  witnesses  with  the  book.  The 
subscribing  witnesses  were  present  when  she  signed 
the  will.  ♦  *  I  cannot  tell  where  I  signed  it.  I 
thought  I  signed  it  at  the  side  table;  that  was  more 
convenient  than  anything  else  I  saw  in  the  room.  Un- 
til I  came  here  I  thought  I  signed  first  of  the  wit- 
nesses, but  I  find  I  signed  last.  From  the  manner  in 
which  my  name  is  signed  it  must  have  been  on  some- 
thing firm.  I  could  not  have  signed  as  I  did  unless  I 
had  something  firm  to  write  on.  I  cannot  say  whether 
I  was  in  or  out  of  the  room  when  I  signed  the  will; 
my  impression  is  I  was  in  the  room.  I  knew  it  was 
necessary  that  the  testatrix  should  sign  in  the  presence 
of  the  witnesses,  but  I  did  not  know  that  the  witnes- 
ses should  sign  in  the  presence  of  the  testatrix.  *  * 
The  witnesses  signed  it  a  very  few  seconds  after  she 
signed  it.  I  have  no  recollection  of  when  I  signed  the 
will.  I  do  not  remember  whether  or  not  I  asked  the 
witnesses  to  step  into  the  porch. 

Miss  Boisseau  had  no  idea  where  Dr.  Zehmur  signed 
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the  will.    Mrs.  Hamilton  says — I  was  in  the  piazza  1876. 

when  I  signed  it.     I  think  Dr.  Zehmur  sisrnecl  it  t^^ 
either  in  the  porch  or  in  the  dining  room.     I  could 


almost  declare  positively  that  Dr.  Zehmur  did  not  sign    Y^^^' 
it  in  the  parlor,  the  room  in  which  Mrs.  Young  was.       v. 

*  *  There  was  not  a  table  in  the  room  sufficiently  &  ais. 
large  for  him  to  sign  upon;  I  mean  with  sufficient 
room  upon  it.  The  table  in  the  room  was  filled  with 
vials,  glasses,  lamp,  &c.  After  signing  it,  Dr.  Zeh- 
mur brought  the  paper  in  the  room  and  offered  it  to 
Mrs.  Earner,  and  told  her  she  was  the  proper  person 
to  keep  it.  Where  he  did  sign  it  I  am  not  prepared  to 
say.  He  might  have  signed  it  near  the  door,  where 
she,  Mrs.  Young,  could  have  seen  him,  but  I  do  not 
think  she  could.  Dr.  Zehmur  did  not  sign  it  in  the 
sick-room. 

Mrs.  J.  W.  Young  says — I  was  present  when  the  tes- 
tatrix signed  the  will.  When  Dr.  Zehmur  requested 
all  but  the  witnesses  to  leave,  I  remained.  ♦  *  I 
saw  Miss  Tempo  Boisseau  sign  her  name  in  the  door; 
saw  Dr.  Zehmur  standing  at  the  side-table  in  the  room, 
with  paper,  pen  and  ink  in  his  hands;  do  not  know 
whether  he  signed  it  or  not.  The  table  was  a  small 
table,  and  there  was  a  lamp  on  it 

The  evidence  having  been  introduced,  and  the  cause 
fully  argued,  the  court  was  of  opinion,  that  it  was  not 
necessary  to  decide  upon  the  testamentary  capacity  of 
the  said  Mrs.  Mary  H.  Young;  but  if  it  was,  and  this 
was  the  only  question  in  the  cause,  then  upon  the  evi- 
dence, and  drawing  the  proper  legal  presumptions  in 
SQch  cases,  the  court  was  inclined  to  think  the  paper 
writing  aforesaid  ought  to  be  admitted  to  probate  as 
her  will.  But  being  of  opinion  that  though  the  evi- 
dence clearly  shows  that  Mrs  Young  signed  the  will 
in  the  presence  of  all  three  of  the  subscribing  wit- 
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1876.  nessGs,  and  that  all  of  them  were  present  together  at 
Teim?^  said  signing  by  Mrs.  Young;  yet  the  evidence  doea 
not  show  that  more  than  one  witness,  viz:  Miss  Tempe 


Young,  Boisseau,  signed  the  will  as  a  witness  in  the  presence 
V.       of  the  testatrix,  and  there  was  no  evidence  that  either 

&  oh.  tJ^'s  witness  or  any  of  the  others  were  requested  by 
the  deceased  to  attest  said  paper  as  her  will.  And 
though  the  court  does  not  base  its  judgment  upon  this 
last  fact,  yet  it  is  a  pregnant  circumstance  in  the  case: 
and  for  these  reasons  the  court,  reversing  the  judg- 
ment of  the  County  court,  refused  to  admit  to  probate 
the  paper  writing  aforesaid.  To  which  opinion  of  the 
court,  the  appellant  Drury  F.  Young,  by  his  next 
friend,  excepted;  and  applied  to  this  court  for  a  super- 
sedeas; which  was  awarded. 

Bernard  and  Gregory^  for  the  appellant. 
CoUieTy  JBudd  and  Eppes,  for  the  appellee. 

Staples,  J.,  delivered  the  opinion  of  the  court 

This  is  a  controversy  as  to  the  probate  of  a  will.  It 
involves  two  questions,  one  of  testamentary  capacity, 
and  the  other  relating  to  the  formal  execution  of  the 
instrument.  A  jury  was  empannelled  in  the  County 
court,  and  a  verdict  rendered  in  favor  of  the  will ;  which 
was  approved  by  the  presiding  judge.  An  appeal  was 
taken  to  the  Circuit  court.  The  judge  of  that  court, 
after  hearing  the  evidence,  was  inclined  to  think  that 
the  testatrix  was  possessed  of  sufficient  testamentary 
capacity:  he  however  held  that  the  writing  was  not 
executed  in  accordance  with  the  requirements  of  the 
statute;  and  for  that  reason  refused  to  admit  the  will 
to  probate.  From  that  decision  an  appeal  was  taken 
to  this  court     The  case  has  been  argued  here,  both 
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npon  the  question  of  testamentary  capacity,  and  that     1876. 
of  the  formal  execution  of  the  instrument.     It  must     xermT 
therefore  be  considered  by  us  in  both  aspects.  

In  controversies  touching  testamentary  capacity,  the    Y^"?^' 
evidence  being  a  mere  matter  of  opinion,  is  generally       v. 
of  a  conflicting  character.  &  ais. 

As  a  general  rule  such  evidence  unless  founded  on 
facts,  except  in  the  case  of  experts,  has  but  little 
weight  with  the  courts  and  juries.  An  exception  to 
this  rule  is  allowed  as  to  the  subscribing  witnesses, 
who  are  regarded  in  the  law  as  placed  around  the  tes- 
tator to  guard  against  fraud,  and  to  ascertain  and  to 
judge  of  his  capacity. 

But  it  is  also  held  upon  good  authority,  that  a  per- 
son who  signs  his  name  as  a  witness  to  a  will,  by  his 
act  of  attestation  solemnly  testifies  to  the  sanity  of  the 
testator.  If  he  afterwards  attempts  to  impeach  the 
validity  of  the  will  his  evidence  is  not  to  be  positively 
rejected;  but  it  is  to  be  received  with  the  most  scru- 
pulous jealousy.  1  Jarmin  on  Wills  77,  and  cases 
cited  in  note  1. 

In  all  questions  of  testamentary  capacity,  particu- 
larly where  the  evidence  is  conflicting,  the  courts  are 
iuclined  much  to  consider  the  dispositions  contained 
in  the  will.  If  such  dispositions  be  in  themselves 
consistent  with  the  situation  of  the  testator,  in  con- 
formity with  his  affections  and  previous  declarations — 
if  they  be  such  as  might  justly  have  been  expected — 
this  is  itself  said  to  be  persuasive  evidence  of  testa- 
mentary capacity.  The  rationality  of  the  act  goes 
to  shew  the  reason  of  the  person.  This  rule  has  been 
repeatedly  applied  in  the  English  courts  in  cases  of 
doubtful  capacity  from  age  or  sickness.  1  Jarmin, 
page  82,  note. 

In  the  case  before  us,  the  testatrix  had  no  children 
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1876.     of  her  own,  but  she  had  an  adopted  son,  a  uephew,  to 

Terai7   whom  she  was  greatly  attached.     To  him  she  gave  her 

real  estate  for  life,  and  at  his  death  it  was  to  pass  in 


b^"&c*    ^^^  *^  ^^^  brothers.     The  residue  of  her  property  she 
V.       gave  to  her  mother  for  life,  and  then  in  fee  to  the  sisr 

&^t!  ters  of  the  testatrix.  One  of  the  witnesses  states  that 
these  provisions  are  different  from  what  he  heard  the 
testatrix  say  in  health  she  intended  to  make.  What 
that  disposition  was  we  are  not  told.  But  to  whom 
could  she  have  given  her  estate  more  deserving  her 
just  regard  and  bounty  than  these  devisees,  her  adopt- 
ed son,  mother,  brothers  and  sisters.    It  is  true  her 

*  father  was  also  living  at  the  time,  but  he,  of  course, 

receives  the  benefit  of  the  bequest  made  to  the  mother. 
A  will  containing  provisions  so  just  in  themselves,  so 
thoughtful,  is  very  persuasive  evidence  of  a  disposing 
mind  and  memory.  It  is  very  true,  as  counsel  have 
insisted,  that  suggestions  were  made  at  the  time  by 
persons  in  the  room  to  the  testatrix  as  to  the  objects  of 
her  bounty;  but  it  is  equally  true  that  no  suggestions 
were  made  by  any  one  who  is  provided  for  in  the  will, 
and  that  all  the  provisions  are  in  conformity  with  the 
directions  given  by  the  testatrix  herself.  Her  declara- 
tions, her  recollection  of  money  she  had  paid  two  of 
her  servants,  and  of  grain  gotten  by  another,  occuring 
whilst  the  will  was  being  prepared,  show  that  she  was 
of  disposing  mind  and  memory,  down  to  within  a  few 
moments  of  the  execution  of  the  will.  When  the 
various  provisions  were  read  over  to  her,  she  was  raised 
in  her  bed  and  signed  her  name  without  hesitation  or 
serious  difficulty.  There  is  nothing,  certainly  nothing 
positive  or  reliable,  to  show  that  at  that  time,  or  at  the 
time  of  the  attestation  of  the  witnesses,  she  was  not 
fully  conscious  of  all  that  was  being  done  by  herself 
and  them. 
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It  18  unnecessary  however  to  enter  into  a  minute  1876. 

iiiscassion  of  the  evidence.     Upon  well  settled  prin-  Term7 
dples  the  jury  were  the  proper  judges  of  the  weight 


and  credit  due  to  the  testimony  of  the  witnesses,  and    7°"?^* 
their  verdict  when  sanctioned  by  the  two  judges  who       v. 
heard  the  evidence,  is  entitled  to  the  highest  respect     &  ais. 
in  this  court.     In  such  case  the  deviation  from  the 
proof  must  be  very  plain  and  palpable  to  warrant  the 
interference  of  an  appellate  court.     Jessee  v.  Parker^s 
adm'rs,  6  Gratt.  57;  Greer  v.  Greer's  adrn'r^  9  Gratt. 
330;  Dudleys  v.  Dudley's  admW,  3  Leigh  471,  484. 

The  next  point  for  consideration  is  the  question  of 
the  due  execution  of  the  instrument.  Upon  this  point, 
as  upon  that  of  the  testamentary  capacity,  the  decision 
of  the  lower  court  is  of  course  entitled  to  the  greatest 
respect;  but  the  force  of  that  consideration  is  much 
diminished  by  the  fact  that  the  verdict  and  judgment 
in  the  County  court  were  reversed  by  the  circuit  judge 
upon  the  question  of  the  formal  execution  of  the  will. 
The  matter  is  therefore  before  us  in  a  great  measure 
unaffected  by  the  weight  generally  due  to  the  opinion 
of  the  trying  court^ 

Our  statute  prescribes  that  the  witnesses  shall  sub- 
scribe the  will  in  the  presence  of  the  testator;  but  no 
form  of  attestation  shall  be  necessary.  The  cases  do 
not  very  accurately  define  what  is  meant  by  the  phrase 
"in  the  presence  of  the  testator."  Upon  this  subject 
the.  judges  of  this  court  have  held  very  conflicting 
opinions.  Neil  ei  als  v.  Neil^  1  Leigh  6;  Moore  v. 
Moore's  tT^or^  8  Gratt.  307;  Siurdivant  v.  Bircheit^  10 
Gratt.  67;  Nock  v.  Nock's  ex'ors,  10  Gratt.  106. 

Bot  whatever  may  have  been  the  conflict  of  opinion 
upon  other  points,  it  is  well  settled  that  though  the  at- 
testation of  the  witnesses  is  in  a  diflTerent  room,  and 

even  in  a  different  house,  it  is  good  as  being  in  the 
Vol.  xxvii — 14 
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1876.  presence  of  the  testator,  if  within  the  range  of  his. 
TVm^  vision,  80  that  he  might  have  seen  it  It  is  not  neces- 
sary that  he  should  actually  have  seen  the  attestation. 


Young,    ii  18  sufficient  that  he  miaht  have  seen  it  if  he  chose 

by  &c.  ® 

V.  to  do  so.  Casson  v.  Dade,  1  Bro.  C.  C.  69. 
&^j^^  Another  rule  is  equally  well  settled;  and  that  is 
when  the  attestation  is  in  the  same  room  with  the  tes- 
tator, it  is  presumed  to  have  been  made  in  his  presence 
until  it  appears  that  he  could  not  have  seen  it.  If  the 
witnesses  to  the  will  are  dead,  or  if  there  is  a  failure  of 
recollection  on  their  part,  the  court  will  often  presume 
(the  will  being  in  other  respects  regular)  that  the  re- 
quirements of  the  statute  have  been  complied  with  in 
the  formal  execution  of  the  instrument.  Such  pre- 
sumptions are  absolutely  essential  to  the  protection  of 
property  and  the  security  of  titles.  Were  it  otherwise 
the  most  important  and  solemn  instruments  would 
often  fail  to  take  effect  by  the  death,  or  from  the  mere 
failure  of  attesting  witnesses — real  or  assumed — to  re- 
call each  and  every  formality  presented  for  the  execu- 
tion of  testamentary  papers. 

Bearing  these  principles  in  mine},  we  may  easily  de- 
termine whether  the  paper  offered  as  a  will  is  suffi- 
ciently proved  to  justify  its  admission  to  probate. 
There  are  three  subscribing  witnesses.  It  is  certain 
that  one  of  them  did  sign,  and  another  did  not  sign, 
in  the  presence  of  the  testatrix.  The  real  difficulty  is 
in  respect  to  the  third  witness.  This  witness  is  Dr. 
Zehmur,  the  attending  physician,  and  the  draftsman  of 
the  will.  He  went  out  of  the  room  in  which  the  tes- 
tatrix was  lying  into  a  porch,  and  from  the  porch  into 
the  dining  room^  where  there  was  a  table,  upon  which 
he  wrote  the  will.  He  then  returned  to  the  sick  room 
with  the  pen  and  ink  and  paper  in  his  hand.  The  tes- 
tatrix having  signed  in  the  presence  of  the  witnesses,. 
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one  of  those  then  went  into  the  porch  out  of  the  range  1876. 

of  the  testatrix's  vision,  and  subscribed  her  name;  Term? 
the    second  signed  while  standing  in  the    doorway, 


with  the  paper  resting  upon  the  door-facing.  Where  Y^"^^* 
then  did  Dr.  Zehmur  make  his  attestation?  His  state-  v. 
ment  is,  "I  cannot  tell  where  I  signed  the  will.  I  &  ais. 
thought  I  signed  it  at  the  side  table ;  that  was  more 
convenient  than  anything  I  saw  in  the  room.  Until  I 
came  here  I  thought  I  signed  first  of  the  witnesses; 
but  I  find  that  I  signed  last."  Again  he  says:  "I 
can't  say  whether  I  was  in  or  out  of  the  room  when  I 
signed  the  will.  My  impression  is,  that  I  was  in  the 
room."  It  is  impossible  to  read  the  testimony  of  this 
witness  without  feeling  that  the  witness  had  originally 
a  very  strong  conviction  upon  his  mind  that  he  had 
subscribed  the  will  in  the  same  room  with  the  testa- 
trix. This  conviction,  it  is  obvious,  was  not  in  any 
degree  lessened  by  his  own  reflections,  but  by  the 
statements  of  others;  conversations  and  discussions 
doubtless  occurring  in  his  presence  before  the  trial  in 
the  Circuit  court.  The  evidence  of  Mrs.  Hamilton,  it 
is  highly  probable,  had  much  to  do  in  creating  the 
doubt  at  the  time  of  the  trial  upon  the  mind  of  the  wit- 
ness in  respect  to  his  locality.  She  says:  "I  think  Dr. 
Zehmur  signed  either  in  the  porch  or  in  the  dining 
room."  But  she  gives  no  satisfactory  reason  for  this 
opinion.  It  is  at  best  a  mere  conjecture.  Again  she 
says:  "I  could  almost  declare  positively  that  he  did 
not  sign  in  the  parlor."  One  of  the  reasons  assigned  for 
this  opinion  is,  that  she  and  Miss  Boisseau  did  not  see 
him  sign,  as  they  would,  had  he  been  in  the  room  at 
the  time  of  his  attestation.  It  is  however  much  more 
probable  that  their  whole  attention  was  engrossed  with 
the  dying  friend  before  them,  than  the  act  (unimpor- 
tant to  them)  of  subscribing  a  paper  by  a  witness* 
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1876.  They  might,  or  might  not,  have  seen  the  signing;  it  is 
Term7  inapossiblo  to  say.  The  other  reason  given  by  Mrs. 
Hamilton  for  her  opinion  is,  that  there  was  no  conve- 


Young,    nient  place  in  the  room  for  writing;  as  the  only  table 
V.       in  it  was  covered  with  vials  and  bottles." 

^'^i^^  But  Dr.  Zehmur  does  not  concur  with  Mrs.  Hamil- 
ton as  to  the  side  table.  He  says,  "I  thought  I  signed 
it  at  the  side  table;  that  was  more  convenient  than  any- 
thing else  I  saw  in  the  room."  It  is  apparent  through- 
out that  Dr.  Zehmur,  though  much  impressed  with  the 
somewhat  positive  declarations  of  Mrs.  Hamilton,  still 
adhered  to  his  original  convictions,  that  he  attested 
the  will  in  the  room  in  which  the  testatrix  was  lying. 
And  his  recollection  is  to  some  extent  confirmed  by 
Mrs.  Young,  another  witness,  who  says:  "I  saw  Miss 
Tempe  Boisseau  sign  her  name  in  the  door;  I  saw  Dr. 
Zehmur  standing  at  the  side  table  in  the  room  with 
pen  and  ink  and  paper  in  his  hands."  The  most  just 
and  reasonable  inference  from  all  the  evidence  is,  that 
Mrs.  Hamilton  having  signed  the  will  in  the  porch, 
handed  it  to  Miss  Boisseau,  who  signed  while  standing 
in  the  door-way,  and  then  delivered  it  to  Dr.  Zehmur, 
who  signed  in  the  room  where  all  the  parties  were  then 
present. 

Be  this  as  it  may,  we  have  here  the  strong  impres- 
sion of  the  subscribing  witness  one  way,  the  negative 
testimony  of  another  witness  another  way.  We  have 
the  opinion  of  the  circuit  judge  giving  the  greatest 
weight  to  the  negative  testimony,  the  verdict  of  the 
jury  and  the  judgment  of  the  county  judge  maintain- 
ing the  subscribing  witness,  when  the  events  were 
fresher  in  the  recollection  of  all  the  witnesses.  How 
ought  an  appellate  court  to  decide  under  such  cir- 
cumstances? Surely  every  reasonable  presumption 
ought  to  be  made  in  favor  of  the  proper  execution 
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of  the  will;  a  will  just  and  boDeficent  in  all  its  pro-  1876. 

visions,  and  as  to  which  there  is  not  a  suggestion  or  Term. 

even  a  hint  of  fraud,  undue  influence,  or  unfair  deal 

ino-  Young, 

*"^*  by  &c. 

For  these  reasons  the  judgment  of  the  Circuit  court  v. 

must  be  reversed,  and  that  of  the  County  court  af-  &  ais. 
firmed. 


Anderson,  J.,  was  in  great  doubt  as  to  the  sanity  of 
the  testatrix  when  she  signed  the  will,  and  whether 
the  witness  Zehmur  signed  in  her  presence;  but  he 
yielded  to  the  views  of  the  court. 

Judgment  of  the  Circuit  court  reversed;  and 
judgment  of  the  county  court  affirmed. 


Digitized  by 


Google        


110  COURT    OP   APPEALS    OP  VIRGINIA. 


Miller's  ex'or  v.  The  Commonwealth. 
Barrett's  admWs  v.  The  Commonwealth. 

February  3. 

1876.      ,    Corporations  are  included  under  the  term  •* persons'*  in  a  statute,  un- 
Term.  ^^^  ^^^X  ^^^  exempted  by  its  terms,  or  by  the  nature  of  the  subject 

to  which  the  statute  relates. 

2.  Corporations  ure  included  in  the  act  of  1867,  ch.  64,  J  3,  Sess.  Acts 

1866-67,  imposing  a  tax  on  collateral  inheritances. 

3.  Though  the  statute  exempts  from  taxation  the   property  of  orphan 

asylums  and  other  charitab]^  institutions,  this  exemption  does  not 
include  a  tax  on  a  devise  or  bequest  of  property  to  such  institutions. 

Samuel  Miller,  of  the  county  of  Campbell,  died  in 
March  1869.  He  left  a  very  large  estate,  and  by  his 
will,  among  other  bequests,  he  gave  to  the  Lynchburg 
Female  Orphan  Asylum,  a  large  amount  of  public 
bonds  and  a  tract  of  land;  and  the  residue  of  his  es- 
tate, not  before  disposed  of,  he  gave  to  the  county  of 
Albemarle,  for  the  purpose  of  establishing  a  school 
for  the  education  of  poor  orphan  white  children. 

William  Barrett,  of  the  city  of  Richmond,  died  in 
January  1871 ;  and  he  also  left  a  large  estate.  By  his 
will,  after  a  great  many  legacies  to  individuals,  he 
gave  the  residuum  of  his  estate  to  be  equally  shared, 
by  the  Richmond  l^ale  Orphan  Asylum,  The  Fe- 
male Humane  Association  of  Richmond,  and  The 
St.  Paul's  Church  Home.  All  of  these  were  incorpo- 
rated institutions. 
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The  qaestion  whether  these  bequests  were  subject     1876. 
to  the  tax  on  collateral  inheritances  having  been  made,     Te^ 

it  was  agreed  by  the  parties  that  it  should  be  submit 

ted  to  the  decision  of  the  courts;  and  accordingly  mo-   Miiier^s 
tions  were  made  in  the  Circuit  court  of  the  city  of      v. 
Richmond,  by  the  Attorney  General,  against  the  exec-  commnth. 
utor  of  Miller  and  the  administrators  with  the  will  ^     ,„ 

Barrett's 

annexed  of  Barrett,  for  the  amount  of  the  tax  on  these    adm'rs 
legacies.     The  motions  came  on  to  be  heard  on  the      The 
8d  and  7th  of  April  1875,  when  the  court  rendered  Comm'ith. 
judgment  in  favor  of  the   Commonwealth   in   both 
cases.      And  thereupon  the  defendants  applied   for 
writs  of  supersedeas;  which  were  awarded. 

The  cases  were  argued  by  Stiles^  GenH  Early ^  Craig' 
hilly  MeredUhj  Wm.  J.  Robertson^  and  Grattariy  for  the 
appellants,  and  the  Attorney  General^  for  the  Common- 
wealth. 

Christian,  J.  These  two  cases  were  heard  toge- 
ther. They  involve  precisely  the  same,  ancl  a  single 
question,  to  wit:  whether  certain  legacies  which  were 
bequeathed  by  the  testators,  Wm.  Barrett  and  Samuel 
Miller,  are  subject  to  the  tax  imposed  by  law  upon 
what  is  known  as  collateral  inheritances. 

In  the  first  named  case  the  legatees  are  three  orphan 
asylums  located  in  the  city  of  Richmond.  In  the 
other,  the  legacies  bequeathed  by  the  will  of  Samuel 
Miller  are,  one  to  the  Lynchburg  Female  Orphan  Asy- 
lum, and  the  other  to  the  Board  of  the  Literary  Fund, 
*^  to  establish  a  school  in  the  county  of  Albemarle  for 
the  education  of  as  many  poor  orphan  children  and 
other  white  children,  residents  of  the  county,  as  the 
profits  and  income  of  the  fund  so  devised  will  admit 
of  or  compass.^' 
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1876.        It  is  conceded  that  in  both  cases  the  legacies  are  be- 
Term?^   qucathcd  to  corporationSy  and  in  both  cases  these  cor- 

porations  are  charitable  institutions. 

Miller's       ipj^^  proceeding  in  the  Circuit  court  was,  by  motion 
V.       of  the  Attorney  General,  without  any  formal  plead- 
Commm.  iogs;  ^^^  tJ^at  court  gave  judgment  for  the  common- 
B    ett's  ^^^'^^  ^^^  *^®  amount  of  the  tax  imposed  by  law.    To 
adm'rs    which  judgment  a  writ  of  error  was  awarded  by  this 
The      court. 
CommUth.      These  judgments  are  assailed  here  upon  two  grounds : 
1st.  That  the  legatees  being  corporations  are  not  within 
the  terms  of  the  section  of  the  act  imposing  a  tax  upon 
collateral  inheritances;  and  2d,  if  within  the  terms  of 
the  act,  these  legatees  are  exempted  under  that  pro- 
vision of  the  statute  which  exempt^  from  taxation  "all 
personal  property  belonging  to  orphan   asylums    or 
other  charitable  institutions.*' 

Upon  the  first  proposition  that  corporations  are  not, 
but  only  natural  persons  are,  included  within  the  terms 
of  the  act  imposing  a  tax  upon  collateral  inheritances, 
it  becomes  necessary  to  trace  somewhat  in  detail  the 
legislation  on  this  subject. 

The  first  act  on  the  subject  was  passed  on  the  6th 
February  1844,  and  provided  as  follows:  "All  estate 
"real,  personal  and  mixed,  of  every  kind  whatsoever, 
"passing  from  every  person  who  may  die  seized  or 
"possessed  of  such  estate,  being  within  this  common- 
*' wealth  either  by  will  or  under  the  intestate  laws 
"  thereof,  to  any  person  or  persons  or  to  bodies  politic 
"and  corporate  in  trust  or  otherwise,  other  than  to  or 
.  "for  the  use  of  a  father,  mother,  husband,  wife, 
"brother,  sister,  children  or  lineal  descendants  born 
"in  lawful  wedlock,  shall  be  and  they  are  hereby 
"made  subject  to  a  tax  or  duty  imposed  by  law,  on 
"every  hundred  dollars  of  the  clear  value  thereof,  and 
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"at  and  after  the  same  rate  for  any  less  amount,  to  be     i876. 
"paid  to  the  use  of  the  commonwealth."    Sess.  Acts     xe^*^ 

1843-*44,  p.  9.     Sec.  1. 

Until  the  Code  of  1849  this  phraseology  was  used:    Miller's 
"to  any  person  or  persons  or  to  bodies  politic  or  cor-       v. 
porate,  in  trust  or  otherwise,  other  than  to  or  for  the  comm'lth. 
use  of  a  father  &c.   &c."    In  that  Code  the  words  ^     ,,, 

Barrett's 

"bodies  politic  or  corporate"  were  omitted,  and  the  adm'rs 
law  taxing  collateral  inheritances  was  enacted  in  the  The 
following  form:  ch.  39,  §  6,  Code  1849:  "When  any  Comm'lth. 
estate  within  this  commonwealth,  of  any  decedent 
shall  pass  under  his  will  or  the  laws  regulating  de- 
scents and  distributions,  to  any  other  person  or  to 
any  other  use,  than  to  or  for  the  use  of  the  father, 
mother,  husband,  wife,  brother,  sister  or  lineal  de- 
scendant of  such  decedent,  the  estate  so  passing, 
if  of  greater  value  than  two  hundred  and  fifty  dol- 
lars, shall  be  subject  to  a  tax  of  a  certain  per  cmV^ 
The  act  continued  in  this  form  until  the  session  of 
1856-'6,  when  this  tax  upon  collateral  inheritances  was 
omitted  from  the  tax  law;  which  omission*  was  de- 
clared by  this  court  in  Fox^s  admW  v.  Commonwealth^ 
16  Oratt.  1,  to  operate  as  a  repeal  of  the  statute  im- 
posing such  tax. 

The  law  creating  this  tax  was  again  enacted  in  1863. 
The  act  of  March  28th,  1863,  §  15, provides  as  follows: 

"§  15.  On  the  estate  of  a  decedent,  which  passes 
under  his  will,  or  by  descent  to  any  other  person,  or 
for  any  other  use  than  to  or  for  the  use  of  the  father, 
mother,  husband,  wife,  brother,  sister,  nephew,  niece, 
or  lineal  descendant  of  such  decedent,  there  shall  be  a 
tax  of  three  per  centum  of  such  estate.'* 

This  tax  was  again  omitted  from  the  general  tax  law 

until  1867,  when  it  was  provided  by  the  8d  section  of 

ch.  64,  Sess.  Acts  1866-7,  as  follows: 
Vol.  xxvn — 15 
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1876.         "§  3.  Upon  any  estate  of  a  decedent  which  shall 
Term^   pass  by  his  will,  or  upon  his  intestacy  to  any  person 

other  than  his  hneal  descendants,  or  his  father,  mother, 

Miiier^s    husband,  wife,  brother,  sister,  nephew  or  niece,  five 

ex'or  '  '  '        r  t 

V.  per  centum  upon  the  value  of  the  amount  thereof." 
CommMth.  TMs  last  is  the  provision  of  the  statute  under  which 
Barrett's  ^^^  *^^  ^"  these  cases  has  been  imposed, 
adm'rs  It  is  insisted  by  the  learned  counsel  for  the  appel- 
The  lants,  that,  the  legatees  under  both  of  these  wills 
Comm'ith.  b^jjjg  corporations  are  not  within  the  term  or  scope  of 
the  act,  and  it  was  argued  with  much  force  and  in- 
genuity, that  inasmuch  as  the  words  ^^  bodies  corporate 
and  politic,"  and  the  words  "to  any  other  use  than  to 
or  for  the  use  of  the  father,  &c."  have  been  left  out  of 
the  present  act,  this  omission  indicates  the  intention 
of  the  legislature  to  exempt  corporations  from  the 
operation  of  the  statute,  and  confine  it  to  natural 
persons.  I  do  not  think  that  this  is  a  sound  construc- 
tion. That  the  word  person  in  a  statute  niay  embrace, 
and  does  often  embrace  a  corporation,  an  artificial  as 
well  as  natural  person,  must  be  conceded.  Indeed 
the  general  rule  would  seem  to  be,  that  corporations 
are  included  in  the  word  person  unless  it  appears  from 
the  words  of  the  act,  or  from  the  very  nature  of  the 
act  itself,  that  corporations  are  excluded  from  its 
operation.  The  statutory  rules  of  construction  em- 
bodied in  the  Code  of  1849,  and  continued  in  every 
codification  of  the  laws  since  that  time  to  the  present, 
declare  plainly  and  emphatically  the  general  principle 
above  stated.  The  17  section  of  chap.  16,  Code  of 
1849,  lays  down  fourteen  rules  of  construction,  and 
declares  that  "in  the  construction  of  all  statutes  the 
following  rules  shall  be  observed,  unless  such  con- 
struction would  be  inconsistent  with  the  manifest 
intention  of  the  legislature."     In  the  rules  following 
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this  declaration  of  the  statute  law,  the  thirteenth  rule  1876. 

provides  that  "  the  word  *  person '  may  extend  and  be  t^J 
applied  to  bodies  politic  and  corporate  as  well  as  indi- 


viduals," ^»"5*s 


ex  or 


The  adoption  of  this  rule  of  construction  in  1849, 
accounts    for    the    omission    of   the   words  *'  bodies  comm'ith. 
politic  and  corporate,"  in  subsequent  acts,  which,  up  g^^g^tg 
to  that  time,  had  been  used  in  acts  imposing  a  tax    adm'rs 

V, 

upon  collateral  inheritances.  The 

We  all  know  that  one  great  object  of  the  revisors  c^™"^'!*^- 
was  to  simplify  the  statute  law,  and  relieve  it  from  un- 
necessary verbiage,  which  ofttime  obscured  its  mean- 
ing. The  omission  therefore  of  the  words,  "bodies 
politic  and  corporate,"  and  of  the  words,  "to  any  other 
use  than  to  or  for  the  use  of  the  father,"  &c.,  cannot 
be  taken  as  an  indication  of  an  intention  of  the  legis- 
lature to  exempt  corporations  from  this  tax.  If  the 
word  "person"  in  the  act  embraces  corporations,  then 
these  words  were  useless  and  unnecessary,  and  were 
properly  omitted.  That  word  "person,"  does  cer- 
tainly include  corporations,  unless  the  intention  of  the 
legislature  is  manifest  that  corporations  were  intended 
to  be  excluded.  How  is  such  intention  manifested  in 
this  case?  Certainly  not  by  the  terms  of  the  act. 
Corporations  are  not  in  terms  excluded  from  its  opera- 
tion. The  omission  of  the  word  corporation  does 
not  exclude  them,  for  the  act  uses  a  word,  to  wit,  per- 
son, which  may  include  them,  and  which  must  include 
them,  unless  it  was  the  manifest  intention  of  the  legis- 
lature to  exclude  them  from  the  operation  of  the  act. 
Nor  is  there  anything  in  the  nature  of  the  act  which 
excludes  corporations  from  its  operation. 

I  admit  there  are  statutes  which,  from  their  very 
nature,  exclude  corporations  from  the  meaning  of  the 
word  "person."     Such,  for  instance,  are  all  statutes 
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1876.  declaring  a  person  committing  certain  acts  guilty  of  a 
Term7  felony,  or  other  criminal  offence,  and  affixing  certain 
punishment  for  the  offence.     In  such  cases,  and  others 


Miller's   i\^^f^  might  be  named,  corporations,  from  the  very  na- 
V.       ture  of  the  act  itself,  are  not  included  in  the  word 

The 

Comm'ith.  **  Person,"  for  very  obvious  reasons.  But  there  cer- 
,  tainly  is  nothing  in  the  nature  of  the  law  we  are  con- 
ftdm'rs  sidering  which  excludes  corporations  from  its  opera- 
The  tion.  It  is  a  law  imposing  a  tax.  Corporations  are 
Comm'ith.  ^^^y  common,  and  I  may  add,  favorite  subjects  of  tax- 
ation;  and  in  a  statute  imposing  taxes,  the  word  person 
must  be  taken  as  embracing  corporations,  unless  they 
are  excluded  by  express  terms  or  by  the  clearest  impli- 
cation. 

It  may  be  well  to  remark,  that  the  argument  of  the 
learned  counsel  for  the  appellants  would  exclude  not 
only  orphan  asylums  and  other  charitable  institutions 
from  this  tax,  but  all  other  corporations^  so  that  if  these 
views  be  correct,  an  estate  which  is  devised  to  a  rail- 
road company,  or  a  cotton  factory,  or  to  the  city  of 
Richmond,  or  to  any  other  corporation,  would  be  ex- 
empt from  this  tax,  simply  because  the  legatee  was  a 
corporation;  because,  according  to  the  argument,  only 
natural  persons  are  included  in  the  terms  of  the  act. 
I  cannot  give  my  assent  to  such  a  construction. 

But  it  is  insisted  as  the  second  ground  of  error  in 
the  judgment  of  the  Circuit  court  of  Richmond,  that 
the  appellants  ought  not  to  have  this  tax  imposed  on 
them,  because  the  law  exempts  from  taxation  "all  per- 
sonal property  of  orphan  asylums  and  other  charitable 
institutions." 

In  respect  to  this  assignment  of  error,  it  is  sufficient 
to  say  that  the  tax  imposed  in  these  cases  is  not  a  tax 
on  property. 

The  case  of  Ih/re  v.  Jacobs  14  Gratt  422,  is  decisive 
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of  the  qoestion,  and  must  govern  this  case.    Judge     1876. 
LeCy  delivering  the  opinion  of  the  majority  of  the  court     Term. 


in  that  case,  speaking  of  the  tax  upon  collateral  inheri 

tances  (which  is  the  tax  intiposed  upon  the  legatees  in    ^Jj^i^^^ 
this  case)  says,  page  428 :  *'  It  cannot  be  regarded  in  a       v. 

^      -J,      ^      ^        The 

proper  legal  sense  as  a  tax  upon  property.     *    *    *    *  Comm'ith. 
The  intention  of  the  legislature  was  plainly  to  tax  the   Barrett's 
transmission  of  property,  by  devise  or  descent,  to  col-    adm'rs 
lateral  kindred ;  to  require  that  a  party  thus  taking  the      The 
benefit  of  a  civil  right,  secured  to  him  under  the  law,    °°^     * 
should  pay  a  certain  premium  for  its  enjoyment.  *  *  * 
That  the  general  assembly  of  Virginia,  in  the  absence 
of  a  constitutional  prohibition,  does  possess  the  power 
to  tax  a  civil  right  or  privilege  like  this,  is  beyond  all 
question.     This  is  fully  embraced  within  its  general 
and  comprehensive  power  of  taxation.    But  it  may  be 
deduced  from  the  very  nature  of  the  subject  itself. 
The  right  to  take  property  by  devise  or  descent  is  the 
creature  of  the  law,  and  protected  by  its  authority." 

Having  plenary  powers,  only  restricted  by  the  con- 
stitution, over  the  subject  of  taxation,  it  certainly  has 
the  power  to  appropriate  a  modicum  of  the  estate, 
call  it  a  tax  or  what  you  will,  as  a  condition  upon 
which  those  who  take  the  estate  shall  be  permitted  to 
enjoy  it  The  legislature  might,  if  it  saw  fit,  prohibit 
bequests  to  all  charitable  institutions,  and  declare  all 
such  devises  absolutely  void.  Surely  it  may  prescribe 
the  terms  and  conditions  upon  which  such  institutions 
may  receive  legacies.  It  may  say  to  such  institutions 
you  may  accept  legacies  bequeathed  to  you,  provided 
you  pay  for  the  privilege  a  certain  per  centum  of  the 
value  of  the  property  so  bequeathed;  and  this  pro- 
perty shall  be  held  forever  free  from  taxation,  when  it 
comes  to  your  hands;  but  this  premium  you  must  pay 
£or  its  enjoyment.    It  is  illogical  and  unreasonable  to 
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1876.     conclude,  that  because  the  property  of  such  institu- 

T^rm7  tions,  after  it  is  acquired,  is  exempted  from  taxation^ 

that  therefore  they  would  be  relieved  from  paying  a 


Miller's   premium  or  tax  on  the  civil  right  or  privilege  of  ac- 


ex'or 


V.       quiring  property  by  devise.     It  must,  of  course,  be 

CommMth.  presumed  that  the  legislature,  at  the  time  it  passed  the 

Barrett's  *^*  relied  on,  exempting  from  taxation  the  personal 

adm'rs    property  of  orphan  asylums  and  other  charitable  insti- 

The     tutions,  was  aware  that  this  court  had  held,  that  the 

Comm'ith.  ^^^  j^^^,^  sought  to  be  imposed  was  not  a  tax  on  pro- 

perty.    Knowing,  as  they  must  have  known,  the  law 

on  this  subject,  the  legislature  exempt  such  institu- 

tions  from  taxation  on  personal  property,  and  confine 

that  exemption  to  tax  on  property.     This  certainly 

does  not  embrace  an  exemption  from  a  tax  for  the 

privilege  or  civil  right  of  taking  an  estate  by  devise 

or  descent. 

I  am  for  affirming  the  judgment  of  the  Circuit 
Court  of  the  city  of  Richmond. 

Moncure  P.  and  Anderson  J.  concurred  in  the  opinion 
of  Christian  J. 

Staples  J.  dissented. 
Judgment  affirmed. 
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SiLLiMAN  ^  als.  V.  Fredericksburg,  Or.  &  Charl.  B. 

R.  Co. 

February  ,3d. 

I.  By  statute  the  charter  of  a  raibroad  company  is  extended  to  enable  it  to  -g^g 
complete  its  road;  and  it  is  authorized  to  issue  its  bonds,  registered  January 
or  coupon,  for  ^1,200,000,  and  sell  them  at  less  than  par,  and  secure  ^erm. 
them  by  mortgage  or  deed  of  trust  upon  all  the  property  and  fran- 
chises of  the  company.  And  by  the  same  act  it  is  provided,  tha^ 
unless  the  road  is  completed  to  a  certain  point  by  a  certain  day,  the 
company  shall  forfeit  to  the  state  their  corporate  franchises  and  rights, 
together  with  their  road  track  and  road  bed,  and  all  works  and  mate- 
rials thereon,  or  other  property ;  the  state  to  hold  the  same  as  trustee 
for  certain  parties  named.  The  company  accepted  the  charter,  issued 
^480,000  of  bonds,  and  executed  a  deed  of  trust  upon  its  property 
and  franchises  to  secure  them.  The  company  failed  to  complete  the 
road  to  the  point  fixed  by  the  time  prescribed,  or,  as  it  would  seem, 
to  expend  any  money  in  its  construction;  and  the  state  proceeded  to 
declare  the  charter  forfeited,  and  to  take  possession  of  the  road  and 
the  other  property  and  franchises  of  the  company,  and  to  turn  it  all 
over  to  the  cesluis  que  trusty  who  organized  another  company.  Per- 
sons, one  of  whom  was  the  president  of  the  road,  and  all  were  the 
principals  in  the  road  when  the  said  act  was  passed,  or  were  con- 
nected with  them,  claimed  that  they  were  the  holders  of  ^323,500  of 
the  bonds  issued,  and  filed  their  bill  to  enforce  the  deed  of  trust. 
Held: 

1.  Under  the  provision  for  the  forfeiture  of  the  charter,  the  state 

took  the  property  and  franchises  of  the  company  free  from  the 
trust. 

2.  Upon  the  failure  of  the  company  to  complete  the  road  to  the 

point  fixed  by  the  day  prescribed,  the  forfeitiure  became  abso- 
lute and  complete;  and  the  state  having  entered  and  elected 
to  hold  under  the  forfeiture,  no  inquisition  or  judicial  proceed- 
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Freder*urg 
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ings,  or  inquest  or  finding  of  any  kind,  was  required  to  con- 
summate the  forfeiture. 

3.  From  the  relations  of  these  plaintiffs  to  the  company  and  to  each 
other,  they  must  be  held  to  have  had  notice  of  the  terms  of  the 
act,  which  authorized  the  execution  of  the  deed  of  trust  under 
which  they  claim ;  and  as  no  money  was  expended  on  the 
road,  or  as  they  claim  paid  for  interest,  the  strong  presumption 
is,  that  the  company  received  no  money  for  the  said  bonds. 
The  plaintiffs  are  not,  therefore,  innocent  purchasers  for  value, 
and  holders  of  said  bonds  without  notice  of  the  provisions  of 
said  act. 

4.  Persons  dealing  with  corporations  must  take  notice  of  what  is 
contained  in  the  law  of  their  organization ;  and  they  must  be 
presumed  to  be  informed  as  to  the  restrictions  annexed  to  the 
grant  of  power,  by  the  law  by  which  the  corporation  is  author- 
ized to  act. 

5.  In  all  cases,  even  in  cases  of  negotiable  instruments,  a  party  con- 
tracting with  an  agent  must  enquire  into  his  authority:  and 
either  a  state  or  a  corporation  is  bound  only  when  its  agents 
keep  within  the  limit  of  their  authority. 

In  March  1858  a  company  styled  the  Fredericksburg 
and  Gordonsville  Railroad  Company,  was  incorporated 
and  organized  to  build  a  railroad  from  Fredericksburg 
to  Gordonsville.  This  company  was  authorized  to 
borrow  money,  and  give  a  mortgage  on  its  franchises 
and  property  to  pay  it.  The  company  did  act  under 
this  power,  and  having  failed  to  pay,  the  property  and 
franchise  was  sold  under  the  mortgage,  and  was  pur- 
chased by  Thomas  Q.  Walker,  Z.  P.  Boyer  and  others; 
and  they  proceeded  at  once  to  organize  a  joint  stock 
company,  under  the  name  and  style  of  the  Fredericks- 
burg, Orange  and  Charlottesville  Railroad  Company, 
for  the  purpose  of  completing  the  railroad  to  Gordons- 
ville and  extending  it  to  Charlottesville.  By  an  act 
of  the  General  Assembly,  passed  February  21  st  1872, 
the  charter  of  this  company  was  extended  for  a  period 
of  five  years,  from  the  1st  of  March  1872;  and  the 
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company  was  authorized  to  borrow  a  sum  not  exceed-     1876. 
ing  twelve  hundred  thousand  dollars,  upon  a  rate  of    Te^ 

interest  not  exceeding  seven  per  cent  per  annum;  and 

to  issue  either  coupon  or  registered  bonds  for  the  sums  ^^^^^ 
borrowed;  and  to  secure  the  same,  principal  and  in-       v.^ 
terest,  by  a  lien  on  all  the  property,  rights  and  fran-  Jr. &a^ 
•chises  of  the  company,  and  to  sell  the  bonds  at  less  R-^-^- 
than  par. 

Section  4  of  the  act  provided,  that  an  amount  of 
the  bonds  so  issued,  not  exceeding  $30,000,  should  be 
applied  to  pay  to  citizens  of  Virginia  debts  due  from 
the  former  company,  for  work  done  and  materials  fur- 
nished in  and  about  the  construction  of  that  part  of 
the  road  then  constructed;  and  these  bonds  should  be 
^  preferred  debt. 

Section  5  provided,  that  if  the  said  company  failed 
to  complete  the  said  railroad  from  Fredericksburg  as 
far  as  Orange  Court-house,  in  the  style  and  manner 
prescribed  in  the  act,  by  the  1st  of  May  1873,  the  com- 
pany should  forfeit  to  the  state  of  Virginia  their 
corporate  franchises,  together  with  their  railroad 
track,  road-bed,  and  all  work  and  materials  thereon, 
and  all  other  property  of  said  company;  and  the  state 
of  Virginia  should  thereupon  have  the  right  to  enter 
upon  and  take  possession  of  said  railroad  track,  &c., 
and  hold  the  same  as  trustee,  for  the  benefit  of  her- 
self, the  corporation  of  Fredericksburg,  and  the  other 
private  stockholders  of  the  original  Fredericksburg 
and  Gordonsville  Railroad  Company,  according  to  the 
respective  amounts  of  stock  in  that  company  origin- 
ally subscribed  and  held  by  them. 

In  pursuance  of  this  act  the  company  directed  the 

issue  of  $700,000  of  the  bonds  of  the  company;  and 

by  deed  of  the  1st  of  November  1872,  conveyed  to  the 

National  Trust  Company,  of  the  city  of  New  York, 
Vol.  XXVII — 16 
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1876.     all  its  franchises  and  property  of  every  description  in 
^rm7   tbe  state  of  Virginia,  in  trust  to  secure  the  bonds  so 
issued,  with  power  to  sell  upon  the  failure  for  ninety 


^&  ds^  days  to  pay  the  interest  on  the  bonds,  or  upon  the 

V.  failure  to  pay  the  boads  when  they  fell  due. 
Or.  Tch^  lo  March  1875  Edward  S.  Silliraan,  Zaccus  P.  Boyer, 
R.R.C0.  ^jjj  j^^Q  Miners  Trust  Company  Bank,  all  of  Pennsyl- 
vania, who  sued  for  themselves  and  all  other  lien  cred- 
itors of  the  Fredericksburg,  Gordonsville  and  Char- 
lottesville Railroad  Company,  filed  their  bill  in  the 
Circuit  court  of  the  city  of  Richmond,  against  the 
National  Trust  Company  of  the  city  of  New  York,  as 
trustee,  the  Fredericksburg  and  Gordonsville  Railroad 
Company,  the  Fredericksburg,  Gordonsville  and  Char- 
lottesville Railroad  Company,  and  the  Board  of  Public 
Works  of  the  state  of  Virginia,  in  which,  having  set 
out  the  foregoing  facts,  they  stated  that  only  about 
$480,000  of  bonds  were  issued ;  and  that  the  plaintiffs 
became  the  purchasers,  and  were  then  the  owners  of 
said  bonds  so  issued,  amounting  to  $323,500,  nearly 
three-fourths  in  value  of  the  said  bonds  so  issued. 
And  they  file  a  list  of  their  bonds,  and  offer  to  pro- 
duce them  if  required.  They  charge  that  a  large 
amount  of  interest  is  due  upon  their  bonds;  that  they 
have  demanded  payment,  and  have  failed  for  more 
than  ninety  days  to  receive  it;  and  that  the  railroad 
company  have  made  no  provision  for  its  payment. 

The  bill  further  states  that  the  Board  of  Public 
Works  of  Virginia  claiming  to  act  under  the  several 
acts  relating  to  said  Fredericksburg,  Gordonsville  and 
Charlottesville  Railroad  Company,  did  on  the  2d  day 
of  December  1873,  or  thereabout,  declare  a  forfeiture 
of  the  charter  of  said  company,  and  proceed  to  take 
possession  of  the  said  railroad  track  Ac,  professing  to 
hold  the  same  in  trust  for  the  state  of  Virginia,  the 
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corporation  of  Fredericksburg  and  the  original  stock-  1876. 

holders  of  the  original  Fredericksburg  and  Gordonsville  Term? 
Railroad  Company.     That  after  such  forfeiture  this 


company,  claiming  that  their  powers,  rights  and  fran-  ^^'^^'^ 
chises  had  been  revived  thereby,  reorganized  and  re-       v. 
ceived  from  the  said  Board  of  Public  Works  all  the  or.  I'^chf 
property,  real   and  personal,  which  said   board  had   ^-^-^o* 
taken  in  pursuance  of  said  forfeiture,  and  so  hold  and 
use  the  same,  and  claim  to  exercise  all  the  rights  and 
franchises   of  the  Fredericksburg,  Gordonsville  and 
Charlottesville  Railroad  Company. 

The  prayer  of  the  bill  was,  that  the  railroad  com- 
pany might  be  compelled  to  pay  the  plaintiffs  the 
money  due  them  respectively,  with  interest;  that  the 
deed  of  trust  might  be  enforced,  and  a  sale  of  the 
property  thereby  conveyed  might  be  made  by  a  special 
commissioner,  and  for  general  relief. 

The  Fredericksburg,  Gordonsville  and  Charlottes- 
ville Bailroad  Co.,  and  the  Board  of  Public  Works 
of  the  state  of  Virginia,  filed  their  pleas  in  the  cause. 
They  set  out  the  act  of  21st  of  February  1872;  and 
aver  that  the  railroad  company  referred  to  in  that  act, 
had  not  built  the  road  as  provided  in  said  act — setting 
out  what  was  to  be  done  as  it  is  set  out  in  the  act — 
and  that  said  company  had  up  to  this  time  wholly 
foiled  to  comply  with  any  of  said  requirements  of  the 
statute  touching  the  completion  of  said  railroad;  and 
said  railroad  was  still  wholly  incomplete  in  all  of  the 
above  particulars.  That  in  consequence  of  this  failure 
the  said  company  had  incurred  the  forfeiture  to  the 
state  of  Virginia  declared  by  said  act,  of  their  cor- 
porate franchises  Ac,  and  all  other  property  embraced 
in  said  deed  of  trust ;  and  that  the  legal  effect  of  said 
forfeiture  is  to  extinguish  said  deed  of  trust,  and  to 
release  all  the  said  property  embraced  therein,  from 
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1876.  any  lien,  by  reason  of  said  deed  of  trust,  and  from  all 
Term?  liability  for  the  payment  of  the  bonds  issued  there- 
under, or  any  of  them;  and  that  said  deed  of  trust  is 


^&  ^^"^  utterly  void,  and  cannot  be  enforced. 

V.  The  plaintiffs  demurred  to  these  pleas.    And  the 

Or.  &chf  cause  came  on  to  be  heard  on  the  2d  day  of  July  1875, 
R  R.Co.  y^hen  the  court  overruled  the  demurrers ;  and  the 
plantiffs  declining  (a  reply  to  the  pleas,  it  was  decreed 
that  the  bill  be  dismissed  as  to  these  defendants.  The 
plaintiffs  thereupon  applied  to  this  court  for  an  appeal; 
which  was  allowed. 

Hundley  and  Farquhar  for  the  appellants. 

Marye  ^  Fitzhugh^  Wm.  A.  Liille^  Jno.  T.  Goolricky 
and  the  Attorney  General,  for  the  appellees. 

Anderson  J.  delivered  the  opinion  of  the  court. 

By  section  1,  of  the  act  of  assembly  of  the  2 1st  of 
February  1872  (Sess.  Acts  of  1871-'72,  ch.  114,  p.  91) 
the  charter  of  the  Fredericksburg,  Orange  and  Char- 
lottesville Railroad  Company  is  extended  for  a  period 
of  five  years  from  the  first  day  of  March  1872,  for  the 
purpose  of  enabling  the  company  to  complete  the  rail- 
road, and  to  extend  the  same. 

For  that  purpose,  and  to  pay  certain  debts,  the  said 
company,  by  section  2,  is  authorized  and  empowered 
to  borrow  a  sum  of  money,  not  exceeding  twelve  hun- 
dred thousand  dollars,  and  at  a  rate  of  interest  not 
exceeding  seven  per  cent,  per  annum;  and  to  secure 
the  money  so  borrowed,  to  issue  coupon  or  registered 
bonds,  in  such  sums  as  the  directors  may  deem  best; 
and  the  president  and  directors  are  authorized  and 
empowered  "to  execute  a  lien  on  all  the  property, 
rights  and  franchises  of  said  company,  existing  at  the 
time  of  the  execution  of  such  lien,  and  which  may 
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thereafter  be  acquired  by  said  company,"  to  secure  the  1876. 

payment  of  moneys  so   borrowed   and   the   interest  t^^ 
accruing  thereon:    and  said  company  may  sell  said 


bonds  at  less  than  par.  Siiliman 

^  '  &  als. 

By  section  5,  it  is  provided,  that  if  the  said  company       v. 
shall  fail  to  complete  the  said  railroad  from  the  town  or.  ^^Chf 
of  Fredericksburg,  as  far  as  Orange  Court-house,  with   ^R-^- 
a  single  track,  of  the  quality  and«eapacity  therein  de- 
scribed, and  the  depots  therein  mentioned,  on  or  be- 
fore the  Ist  day  of  May  1873,  "the  company  shall 
forfeit  to  the  State  of  Virginia,  their  corporate  fran- 
chises and  rights,  together  with  their  railroad  track, 
road   bed  and  all  work  and  materials  thereon,  and 
other  property,  to  hold  the  same  as  a  trustee  for  the 
benefit  of  herself,  the  corporation  of  Fredericksburg 
and  other  private  stockholders  of  the  original  Freder- 
icksburg Railroad  Company,  according  to  the  respect- 
ive  amounts  of  the  stock  in  that  company  originally 
subscribed  and  held  by  them." 

Section  6  limits  the  power  of  the  company  in  the 
issue  of  bonds,  until  after  the  road  is  fully  completed 
to  Orange  Court-house,  to  $600,000. 

Section  7  provides  that  this  act  shall  .not  be  in  force 
until  the  said  company  shall  file  in  the  office  of  the 
board  of  public  works  their  acceptance  of  the  same 
and  its  conditions,  signeil  by  the  president  and  secre- 
tary of  the  company,  with  the  common  seal  of  the 
company  affixed  thereto.  This  condition,  it  is  admit- 
ted by  the  pleadings,  was  complied  with  by  the  com- 
pany. 

On  the  first  day  of  November  1872,  the  said  com- 
pany executed  a  mortgage  or  deed  of  trust,  conveying 
all  its  property,  real  and  personal,  rights  and  fran- 
chises, to  secure  the  payment  of  principal  and  interest 
of  its  bonds  for  $700,000,  which  the  company  deter- 


Digitized  by 


Google 


126  COURT   OP  APPEALS    OF   VIRaiNIA. 


1876.  mined  to  issue.  And  for  default  in  payment  of  inter- 
TermT  ^8*,  OF  principal,  for  ninety  days  after  demand,  the 
trustee,  upon  the  written  request  of  the  holders  of  not 


^&  *Ts^  less  than  twenty-five  per  cent,  of  the  bonds  then  out- 

V.       standing,  is  required  to  sell.     The  bill  alleges  that 

Or.  (t'chf^  bonds  of  the  aggregate  par  value  of  only  $480,000 

R.R.Co.  y^Q^Q  issued;   and  that  of  them  the  plaintiffs  became 

the  purchasers,  and  the  owners,  of  $328,000,  secured 

by  the  mortgage. 

The  material  question  we  are  to  consider  is :  Is  the 
mortgage  subject  to  the  conditions  of  forfeiture  pre- 
scribed by  the  said  5th  section  of  the  act  of  assembly? 
The  court  is  of  opinion,  that  the  railroad  company, 
upon  accepting  the  amendment  and  extension  of  its 
charter  upon  the  terms  of  the  said  act  of  assembly, 
became  immediately  invested  with  authority  to  exe- 
cute its  bonds,  and  a  deed  of  trust  or  mortgage  upon 
its  franchises  and  corporate  rights,  and  upon  the  rail- 
road track  and  road  bed,  and  upon  all  its  property, 
real  and  personal,  to  secure  the  payment  of  said  bonds, 
principal  and  interest;  but  subject  to  its  liability  to 
the  forfeiture  of  its  said  franchises  and  corporate 
rights,  and  its  lentire  property,  if  the  railroad  was  not 
completed  from  Fredericksburg  to  Orange  Court-house 
on  or  before  the  1st  of  May  1873,  as  prescribed  by  the 
5th  section  of  the  act  Though  the  authority  to  exe- 
cute the  bonds  and  the  mortgage,  in  favor  of  the  com- 
panyj  and  the  condition  of  forfeiture  in  favor  of  the 
state,  are  contained  in  different  sections,  they  are  both 
parts  of  the  same  act,  and  in  fact  constitute  one  con- 
tract; and  must  be  taken  and  construed  together  as 
parts  of  a  whole,  so  that,  if  possible,  effect  be  given 
to  the  whole  and  to  every  part. 

If  the  act  should  be  construed  as  investing  the  com- 
pany with  the  right  to  alien  or  mortgage  all  its  fran- 
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chises,  rights  and  property,  free  from  the  right  of  the  1876. 

state  to  a  forfeiture  of  the  same,  if  the  road  was  not  x^mJ 
completed  within  the  prescribed  time,  the  5th  section 


woold  be  wholly  inoperative.  It  gives  no  security  to  ^^^*^^ 
the  state  that  the  money  authorized  to  be  borrowed  v. 
would  be  faithfully  applied  to  the  completion  of  the  (>.|a? 
road,  or  that  the  road  would  be  completed  within  the  ^^^0. 
time  limited,  which  seems  to  have  been  the  cardinal 
object  of  the  legislature  in  confirming  the  charter  of 
this  company  and  in  extending  and  enlarging  its  fran- 
chises. What  assurance  could  it  give  ?  The  very  pro- 
perty which  is  to  be  forfeited  to  the  state,  by  the  com- 
pany on  its  failure  to  comply  with  the  condition,  be- 
comes vested  in  others  by  the  mortgage,  and  leaves 
nothing  for  the  state.  For  it  is  very  evident  that  the 
foreclosure  of  the  mortgage  by  sale  would  leave 
nothing  for  the  equity  of  redemption  upon  which 
the  forfeiture  could  operate.  But  the  idea  that  only 
the  equity  of  redemption  was  to  be  subject  to  for- 
feiture is  repugnant  to  the  very  terms  of  the  act, 
which  require  the  forfeiture,  not  of  the  equity  of  re- 
demption, but  of  the  identical  subject  which  the  2nd 
section  authorized  to  be  conveyed  in  trust  or  mort- 
gage. Such  an  idea  is  also  incompatible  with  the  last 
claose  of  the  section,  which  provides  that  upon  such 
forfeiture  the  State  of  Virginia  shall  have  right  to 
enter  upon  and  take  possession  of  said  railroad  track, 
road  bed,  &c.,  and  hold  the  same  as  a  trustee  for  the 
benefit  of  herself,  the  corporation  of  Fredericksburg, 
and  the  other  private  stockholders ;  which  she  could 
not  do  if  the  forfeiture  was  subject  to  the  mortgage, 
and  the  railroad  track,  road  bed,  and  all  the  property 
bad  been  conveyed  to  others,  and  were  liable  any  hour 
to  be  sold  toward  satisfying  the  mortgage.  Taking 
both  sections  together,  they  must  be  construed  to  give 
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1876.  to  the  company  the  right  to  mortgage  the  property, 
T^rrn^  subject  to  the  state's  right  of  forfeiture,  in  case  the 
road  is  not  completed  by  the  time  specified.     It  is  evi- 


^U^lT"  dent  that  the  company  so  understood  it.     No  further 
evidence  is  needed,  that  it  was  so  understood  by  both 


&als, 

V. 


Or.  A^Chf  the  company  and  the  legislature,  than  the  terms  of 
R.R.CO.   ^^Q  ^Q^  ^f  assembly  of  26  March  1873,  extending  the 
time  for  the  completion  of  the  road,  and  the  accept- 
ance of  that  act  by  the  company. 

This  construction  gives  eflFect  to  both  sections ;  not 
to  2nd  section  as  fully  and  eflfeclually  as  it  would  by 
the  omission  of  the  5th  section.  But  that  was  not  in- 
tended. The  legislature  did  not  intend  to  grant  the 
privilege,  except  with  this  restriction.  If  the  com- 
pany did  not  regard  it  as  beneficial  they  were  under 
no  constraint  to  take  it.  They  must  have  regarded  it 
as  conferring  a  benefit,  or  they  would  not  have  ac- 
cepted it.  It  is  true  the  restriction  if  it  were  known 
(and  the  company  was  bound  in  common  honesty  to^ 
make  it  known)  would  embarrass  the  sale  of  the 
bonds.  They  could  not  be  sold  at  all  perhaps  if 
thrown  upon  the  market.  No  one  could  be  induced 
to  purchase  who  could  not  repose  a  personal  confi- 
dence in  the  company  that  every  dollar  so  raised  would 
be  strictly  applied  to  the  completion  of  the  railroad  in 
compliance  with  the  terms  of  the  charter,  and  thus 
save  the  forfeiture.  If  the  bonds  could  be  sold,  and 
the  money  faithfully  and  honestly  so  applied,  the  secu- 
rity would  be  greatly  strengthened,  and  the  property 
and  franchises  saved  from  forfeiture,  and  the  loan 
would  be  amply  secure.  A  loan  upon  such  security 
could  only  be  effected  through  the  personal  confidence 
reposed  in  the  company  by  the  lender,  or  the  pur- 
chaser of  the  bonds,  that  the  money  would  be  faith- 
fully and  honestly  applied.     And  it  may  be  that  the 
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company  in  accepting  the  act,  calculated  that  they  1876. 

would  be  able  to  raise  the  money  from  those  who  TemT 
knew   them,  and   who  would  confide  in   them,  that 


they   would    honestly  apply  the  money  so  raised  as  ^^^"^ 
required  by  the  law  which  authorized  them  to  make       v. 
the  loan,  and  in  a  way  that  would  give  ample  secu-  o. &a^ 
rity  to  the  holder  of  the  bonds.     They  could  not  have   ^•^•^• 
expected  to  raise  the  money  by  throwing  the  bonds 
jipon  the  general  market. 

-It  would  seem  that  they  have  not  done  so.  The  bill 
alleges  that  bonds  to  the  amount  of  about  $480,000  were 
issued,  of  which  they  the  plaintiffs  are  the  owners  and 
purchasers  of  $823,000.  No  claim  is  asserted  to  the 
residue.  They  do  not  say  that  they  are  purchasers  for 
value.  It  does  not  appear  that  they  were.  If  they 
were,  what  has  become  of  the  money.  It  does  not 
appear  that  any  part  of  it  was  expended  upon  the 
work  on  the  railroad.  The  bill  alleges  that  even  the 
Jnterest,  although  demanded,  has  not  been  paid,  not  a 
dollar  of  it,  to  save  the  road  and  all  the  corporate  pro- 
perty of  the  company  and  its  franchises  from  sale 
under  the  mortgage.  Could  that  be  if  there  had  been 
a  bona  fde  sale  of  those  bonds,  for  value — for  money? 
Mr.  Silliman,  who  claims  to  be  the  owner  and  purchaser 
individually  of  $139,000  of  these  bonds,  is  the  presi- 
dent of  the  railroad  company.  And  he  and  Z.  P. 
Boyer,  who  is  one  of  the  parties  to  whom  the  act  of 
21st  of  February  1872  was  granted,  claim  to  be  the 
joint-owners  of  $23,000  more.  The  Miners  Trust 
Company  Bank  and  said  Boyer  claim  to  own  together 
$93,500,  and  the  Miners  &  Trust  Company  Bank  claim 
to  own,  the  appellees  counsel  say,  $68,000.  The 
amount  does  not  clearly  appear  from  the  exhibit  filed 
with  the  bill.     But  according  to  the  statement  of  the 

bill  it  would  be  less.     They  are  the  plaintiflfe  in  this 
Vol.  xxvli — 17 
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1876.     suit,  and  from  their  relations  to  this  company  and  to 

Term7   ^^^^  Other,  are  chargeable  with  notice  of  the  terms  of 

the  act  of  assembly  which  authorized  the  execution  of 


Sjiiiman  the   mortgage   or  deed  of  trust,  under  which  they 
V.       claim.    They  are  the  holders  of  all  the  bonds  to  which 
Or.  I'^Chf  ^^y  claini  has  been  asserted  in  this  suit.     And  if  any 
R.R.Co.   money  was  received  upon  the  sale  of  those  bonds,  the 
company  being  bound  in  all  fidelity  to  apply  it  to  the 
construction  of  the  railroad  and  to  the  payment  of  the 
accruing  interest  on  their  debt,  and  it  not  appearing 
that  one  dollar  from  such  source  has  been  applied  for 
the  benefit  of  the  railroad  or  the  payment  of  interest, 
it  raises  a  strong  presumption,  when  we  consider  the 
relation  of  those  who  claim  to  be  the  owners  and  pur- 
chasers of  the  bonds  to  the  railroad  company  and  to 
one  another,  that  the  company  has  not  received  any 
money  for  said  bonds. 

The  court  is  therefore  of  opinion  that  the  appellants 
are  not  innocent  purchasers  for  value,  and  holders  of 
said  bonds  without  notice  of  the  provisions  of  the  act 
of  assembly  by  which  the  said  company  derived  their 
authority  to  execute  a  mortgage  to  secure  their  pay- 
ment, which  was  subject  to  forfeiture,  if  they  failed  to 
complete  the  road  as  far  as  Orange  Court-house,  &c., 
by  the  time  specified  in  the  act.  They  may  be  pre- 
•  sumed  to  have  had  aciital  notice  of  said  restriction  on  the 

power  of  executing  a  mortgage,  ^f  they  had  not  such 
notice  it  was  their  own  fault,  persons  dealing  with 
corporations  must  take  notice  of  whatever  is  contained 
in  the  law  of  their  organization,  and  the^r  must  be  pre- 
sumed to  be  informed  as  to  the  restrictions  or  condi- 
tions annexed  to  the  grant  of  power,  by  the  law  by 
ivhich  the  corporation  is  authorized  to  ac£^  Pearce  v. 
Madison  ^  Ind.  B.  B.  Co.,  2 (How.  U.  S.  R.  441;  Zabris- 
kie  V.  Cleveland  B.  B.  Co.,  23  How.  U.  S.  R.  881-     In 
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«very  instance  (Mr.  Justice  Miller  said,  in  delivering     1876. 
the  opinion  in  which  a  majority  of  the  court  .concur-     j^^ 

red,  in  the  Floyd  Acceptances  case,  7  Wall.  TJ.  S.  R. — 

680),  a  person  making  a  contract  with  the  government,   sniiman 
through  its  officers  or  agents,  must  look  to  the  statute       v. 
under  authority  of  which  the  agent  or  officer  professes  Jr.  lobf 
to  act,  and  see  for  himself  that  his  contract  comes  ^-^-^o- 
within  the  terms  of  the  law.     The  same  rule  would 
apply,  a  fortiori^  to  persons  making  contracts  with  the 
agents  or  officers  of  bodies  corporate.     Mr.  J.  Miller 
further  holds,  in  the  above  case,  that  the  contract  by 
bm  of  exchange  stands  on  no  different  footing,  with  re- 
ference to  the  authority  of  the  officer  to  bind  the  gov- 
ernment.    And  a^ain,  "one  who  takes  a  negotiable 
note  or  bill  of  exchange  purporting  to  be  made  by  an 
agent,  is  bound  to  enquire  as  to  the  power  of  the 
agent."    (See  also  31  Illinois  R.  192;  42  Id.  273;  23 
Barb.  10.)    In  Clark  v.  City  of  Des  Moines^  19  low.  R. 
209,  the  corporation  is  bound  only  when  its  agents 
keep  within  the  limit  of  their  authority.     And  again, 
"Negotiability  will  not  validate  obligations  which  are 
not  binding  for  want  of  power  to  issue  them.     23  N. 
T.  464,462;  1.  A.  L.  Reg.  (N.  S.)  290. 

Coupon  bonds  are  put  upon  the  footing  of  negotia- 
ble instruments,  and  are  not  liable,  in  the  hands  of  an 
innocent  holder,  to  the  equities  which  attach  to  ordi- 
nary bonds.  But  their  negotiability  cannot  enable  the 
holder  to  subject  property  conveyed  by  deed  of  trust 
or  mortgage  for  their  security,  which  the  grantor  had 
no  right  to  convey,  or  where  he  had  a  right  to  convey 
under  restrictions,  or  conditions,  no  further  than  the 
restrictions  or  conditions  will  allow.  Every  purchaser 
of  railroad  bonds  should  look  to  the  charter  or  statute, 
under  authority  of  which  they  were  issued  and  the 
mortgage  was  given  to  secure  their  payment. 
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1876.  The  court  is  of  opioion,  that  no  constitutional  ques- 
i^rm?^  tion  is  involved  in  this  case  with  regard  to  the  impair- 
ment of  contracts.     The  construction  given  to  the  5th 


^&  *"k  "  section  of  the  act,  is  a  construction  given  to  the  con- 

V.       tract  itself;   for  it  is  a  part  of  it,  and  a  stipulation 

Or.  &'ch^  which  is  a  part  of  a  contract,  though  it  may  modify  it> 

R.R.Co.   ^p  tnake  the  contract  diflferent  from  what  it  would  be 

without  it,  cannot  be  said  to  impair  the  obligation  of 

the  contract. 

The  court  is  also  of  opinion,  that  the  company  hav- 
ing failed  to  complete  the  railroad  from  Fredericksburg 
to  Orange  Court-house,  in  the  manner  prescribed  by 
the  act  of  February  21st  1872,  by  the  1st  of  July  1873 
(the  extension  of  time  allowed  by  the  act  of  March 
26, 1873),  the  forfeiture  on  that  day  became  absolute 
and  complete.  And  the  state  having  entered  and 
elected  to  hold  to  the  forfeiture,  ''no  inquisition,  or  ju- 
dicial proceedings,  or  inquest,  or  finding  of  any  kind, 
was  required  to  consummate  such  forfeiture."  Staais 
V.  Board,  10  Qratt.  400;  Wild's  lessee  v.  Serpellj  Id, 
405;  Hale  v.  Branscum,  Id.  418. 

Upon  the  whole,  the  court  is  of  opinion,  that  there 
is  no  error  in  the  decree  of  the  Circuit  court  of  Rich- 
mond, of  the  2d  day  of  July  1875,  and  that  the  same 
be  affirmed. 

Decree  affirmed. 
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McDouGAL  V.  GuiGON,  Judge. 

February  3. 

I.  The  County  and  Corporation  courts  have  authority  to  remove  a  judge  1876. 
of  elections  for  malfeasance  in  office  or  gross  neglect  of  duty,  though  Tom 
he  has  not  been  convicted  by  the  verdict  of  a  jury  of  any  offence. 

In  December  1875  the  judge  of  the  Hustings  court 
of  the  city  of  Richmond  made  a  rule  on  James  Mc- 
Dougal,  John  Marxhausen  and  E.  J.  Vaiden,  judges  of 
election  of  the  first  precinct  of  JeflFerson  ward  of  said 
city,  to  show  cause  why  they  should  not  be  removed 
from  their  said  offices  as  judges  of  election  for  the  said 
precinct.  The  rule  was  made  returnable  to  the  first 
day  of  the  next  term. 

In  January  1876  James  McDougal  presented  his 
petition  to  the  Supreme  Court  of  Appeals,  in  which 
he  states  that  on  the  20th  of  October  1875  he  was  ap- 
pointed by  the  judge  of  the  Hustings  court  of  the  city 
of  Richmond,  a  judge  of  election  for  the  first  precinct 
of  Jefferson  ward  in  said  city;  and  he  insists  that  this 
appointment  vested  in  him  the  right,  and  made  it  his 
doty,  to  hold  said  office  for  the  ppace  of  one  year,  and 
placed  it  beyond  the  power  of  any  tribunal  to  remove 
him  from  his  said  office,  except  upon  conviction  by 
the  verdict  of  a  jury  of  willful  neglect  of  his  duty  as 
judge  of  election,  or  of  some  corrupt  conduct  in  the 
exercise  of  the  same. 

The  petitioner  further  says   he  was  tried  in    the 
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1876.  Hustings  court  of  the  city  in  the  month  of  December 

TsLnu&rv 

Term.  1875,  upon  two  indictments :  one  charging  that  he  had 


fipaudulently  put  ballots  in  the  ballot  box  at  the  elec- 

McDougai  ^i^Q  held  in  the  city  of  Richmond  on  the  2d  of  No- 
Guigon.  vember  1875;  the  other  charging  in  one  count  that  he 

Tudffe 

was  guilty  of.  willful  neglect  of  duty  as  said  judge  at 
said  election,  by  knowingly  allowing  ballots  to  be  put 
into  said  box,  which  should  not  have  been  put  there ; 
and  in  another  count  in  allowing  ballots  to  be  taken 
from  it,  which  ought  not  to  have  been  taken  from  it;, 
and  he  was  found  "not  guilty"  on  both  indictments. 
And  referring  to  the  rule  which  had  been  made  upon 
him,  he  prays  for  a  writ  of  prohibition  to  the  said 
judge,  prohibiting  and  restraining  him  from  proceeding 
further  upon  said  rule. 

Judge  Quigon  appeared,  and  waiving  the  service  of 
a  rule  upon  him,  and  all  technical  or  formal  objections 
to  the  petition  or  the  proceedings  thereunder,  for  an- 
swer thereto  says:  That  evidence  has  been  adduced 
before  him  tending  to  show  that  the  petitioner,  whilst 
acting  as  judge  of  election,  under  his  said  appoint- 
ment, had  been  guilty  of  malfeasance  in  office,  and 
gross  neglect  of  duty.  That,  upon  said  evidence,  re- 
spondent had  made  the  rule  upon  the  petitioner.  And 
he  submits  to  the  court  whether  in  this  he  is  warranted 
by  the  law  of  the  land. 

Royally  Stiles  and  Ouldj  for  the  petitioner. 

Staples,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  application  for  a  writ  of  prohibition. 
The  object  is  to  restrain  the  judge  of  the  Hustings 
court  of  the  city  of  Richmond  from  removing  the 
petitioner  from  the  office  to  which  he  was  appointed 
on  the  20th  October  1875,  as  a  judge  of  elections  for 
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the  first  precinct  of  Jefferson  ward  in  said  city.     The  1876. 

petitioner  avers,  that  the  appointment  vested  in  him  Tarm?^ 
the  right,  and  made  it  his  duty  under  the  law,  to  hold 


said  office  for  the  space  of  one  year;  and  placed  it  be-  McDougai 
yond  the  power  of  any  tribunal  to  remove  him  there-   Guigon, 
from,  except  upon  conviction  by  a  jury,  of  willful  neg-    J"^^* 
lect  of  his  duty,  or  of  some  corrupt  conduct  in  the 
execution  of  his  office. 

It  is  as  to  the  correctness  of  this  view,  we  are  now 
to  speak. 

Under  one  of  the  provisions  of  the  general  law  in 
regard  to  elections,  it  is  made  the  duty  of  the  County 
and  Corporation  courts,  annually  at  the  April  terms, 
to  appoint  three  competent  male  citizens  for  each 
voting  district  in  their  respective  counties  or  corpora- 
tions*  for  each  voting  place  therein,  who  shall  consti- 
tute judges  of  election,  for  all  elections  to  be  held  in 
their  respective  districts,  for  the  period  of  one  year 
dating  from  their  appointment.  Each  person  so  ap- 
pointed, before  entering  upon  the  duties  of  his  office, 
it  is  to  take  an  oath  that  he  will  perform  the  duties  of 
judge  of  election,  according  to  law,  and  to  the  best  of 
his  ability;  and  that  he  will  studiously  endeavor  to 
prevent  fraud,  deceit  and  abuse  in  conducting  the  elec- 
tion.    Section  8,  chap.  8,  Code  of  1873,  page  155. 

This  is  the  only  provision  found  in  our  laws,  relat- 
ing to  the  qualification  and  appointment  of  judges  of 
election,  as  they  are  termed.  No  provision  is  any- 
where made  for  their  removal,  except  that  which  is 
contained  in  the  43d  section  of  chap.  8,  Code  of  1873. 
That  section  declares,  that  if  any.  officer,  or  other 
person  on  whom  an  election  duty  is  cast,  shall  be 
guilty  of  any  willful  neglect  of  such  duty,  or  of  any 
corrupt  conduct  in  the  execution  of  the  same,  he  shall 
upon  conviction,  be  deemed  guilty  of  misdemeanor. 
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i876.     shall  be  punished  by  fine  and  imprisonment,  and  be 
T^rm7  removed  from  office. 

The  counsel  for  the  petitioner,  in  construing  these 


McDougai  gi-atutes,  have  argued  that  the  tenure  of  a  judge  of 

Guigon,   election  being  fixed  by  law  for  one  year,  and  no  pro- 

^^  ^^'    vision  being  made  for  his  removal,  except  in  cases  of 

conviction,  as  provided  in  the  43d  section,  he  cannot 

be  removed  from  office  except  in  the  mode  and  upon 

the  terms  prescribed  by  that  section. 

We  do  not  propose  to  enter  into  a  discussion  of  the 
much  controverted  proposition,  that  the  power  of  re- 
moval, as  a  general  rule,  is  a  mere  incident  to  the 
power  of  appointment.  That  question  has,  at  various 
periods  of  our  history,  given  rise  to  the  most  animated 
discussions.  It  has  by  turns  engaged  the  attention  of 
the  executive,  legislative  and  judicial  departments  of 
the  government.  It  is  discussed  in  the  Federalist;  in 
the  celebrated  case  of  Marbury  v.  Madison^  1  Cranch's 
R.  187;  in  Ex  parte  Hennin,  13  Peters'  R.  230;  and  in 
many  of  the  appellate  courts  of  the  United  States. 
Lehman  v.  Sutherland^  3  Serg.  &  Rawle  145 ;  Hoke  v. 
Henderson,  4  Dev.  R.  1 ;  People  v.  Hill,  7  Cal.  R.  97. 

The  question  was  also  most  carefully  considered  and 
discussed  in  Ex  parte  Bouldin,  6  Leigh  639.  In  that 
case  Mr.  Louis  C.  Bouldin  was  removed  by  the  judge 
of  the  Circuit  court  from  his  office  of  commonwealth's 
attorney  without  notice  or  any  legal  proceeding  against 
him.  Upon  an  application  to  the  General  court  for  a 
.  mandamus,  that  court  unanimously  held  that  the  Cir- 
cuit court  having  the  power  of  appointing  the  com- 
monwealth's attorneys,  had,  as  incident  thereto,  the 
power  of  removing  them.  It  is  proper  to  say,  how- 
ever, that  the  decision  of  the  General  court  was  based 
mainly  upon  the  ground,  that  as  the  law  then  stood, 
the  commonwealth's  attorneys  did  not  hold  their  offices 
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for  life,  or  even  for  years,  but  daring  the  pleasure  of     1876. 
the  Circuit  courts;  and  they  might  be  removed   by     xe^^ 
those  courts  without  restriction  or  limitation.  


Conceding  for  the  present  that  this  rule  does  not  McDougal 
apply  where  the  tenure  of  the  office  is  fixed  by  law ;    Guigon, 
that,  in  such  case,  the  power  of  removal  from  office  is    ^^  ^^' 
not  an  incident  to  that  of  appointment,  we  think  that 
the  County  and  Corporation  courts  are  clothed  with 
the  power  of  removing  the  judges  of  election  with  or 
without  conviction,  whenever  they  may  deem  such  re- 
moval demanded  by  the  public  interests.     We  think 
that  it  was  the  purpose  of  the  legislature  to  invest 
them  with  such  power.     Although  that  purpose  is  not 
expressed  in  so  many  words,  yet  it  is  manifest  from  a 
careful  survey  of  the  various  statutes,  past  and  present, 
relating  to  the  subject  of  elections. 

The  statute  already  cited  declares  that  the  persons 
selected  shall  constitute  judges  of  election  for  all  elec- 
tions to  be  held  in  their  respective  districts  for  the 
period  of  one  year.  Now  it  is  very  obvious,  that 
if  they  can  be  removed  from  office  only  upon  convict- 
tion  of  the  offences  mentioned  in  the  43rd  section  of 
chapter  8,  Code  of  1873,  in  a  large  majority  of  cases, 
the  term  of  office  will  have  expired  long  before  such 
conviction  can  be  had.  The  incumbent  may  be  noto- 
riously guilty  of  one  or  both  the  offences  in  that  sec- 
tion mentioned;  he  may  have  been  tried  and  convicted 
by  the  verdict  of  a  jury,  and  yet  judgment  and  execu- 
tion of  sentence  may  be  delayed  by  courts  of  error  • 
and  appeal,  until  the  term  of  office  is  ended,  and  a 
removal  therefrom  has  ceased  to  be  of  any  practical 
interest  During  all  this  time  of  the  pendency  of  the 
prosecution  against  him,  the  incumbent  may  insist 
upon  exercising  the  functions  of  his  office,  and  there 

is  no  authority  that  can  arrest  or  interfere  with  him. 
Vol.  xxvii — 18 
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1876.        It  will  be  seen  that  the  43d  section  refers  only  to 

TermJ   cases  of  willful  ncglcct  and'  corruption  in  office.     It 

makes  no  provision  for  cases  of  gross  negligence,  of 


McDougai  incapacity  arising  from  mental  or  physical  causes. 
Guigon,  Now  if  the  view  of  the  court  be  correct,  however  in- 
^^'  competent  the  incumbent  may  be,  however  degraded 
in  his  conduct  and  habits,  the  government  is  powerless 
to  disturb  him.  Even  if  he  is  guilty  of  the  gravest 
criminal  oflFences,  there  is  no  mode  of  closing  his  offi- 
cial career,  except  through  the  tedious  instrumentali- 
ties of  information  or  indictment,  trial,  conviction  by 
a  jury,  and  judgment  of  amotion  from  office.  It  is 
difficult  to  believe,  that  the  legislature  ever  antici- 
pated or  designed  such  a  state  of  things  in  regard  to 
an  official  whose  term  of  office  is  so  brief,  and  yet 
where  good  conduct,  competency,  and  integrity,  are 
so  essential  to  the  freedom  and  purity  of  elections. 

The  provision  authorizing  the  County  and  Corpora- 
tion courts  to  appoint  judges  of  election,  was  adopted 
11th  May  1870.  At  the  same  time,  and  as  a  part  of 
the  same  general  law,  the  60th  section  was  also 
adopted.  That  section  confers  upon  the  same  courts 
the  power  to  remove  from  office  all  county,  city  and 
township  officers  elected  under  that  act,  in  their  coun- 
ties and  corporations  respectively,  for  malfeasance, 
misfeasance,  or  gross  neglect  of  official  duty.  The 
proceedings  to  be  by  order  of,  or  on  motion  before, 
the  proper  court,  upon  reasonable  notice  to  the  party 
*  to  be  aftected  thereby.  See  Acts  of  1869  and  1870, 
page  78,  sec.  24,  and  sec.  60. 

This  would  of  course  include  sheriffs,  attorneys  for 
the  commonwealth,  county  treasurers,  and  superinten- 
dents of  the  poor,  clerks  of  the  County  and  Hustings 
courts,  supervisors,  assessors,  collectors,  commission- 
ers of  roads,  justices  of  the  peace  and  constables — of- 
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ficere  whose  terms  run  from  one  to  four  years;  who      1876. 
are  elected  by  the  people,  and  whose  tenure  is  in  some     xerm^ 
instances  fixed  by  express  constitutional  provision.  

Each  and  all  of  these  officials,  it  is  agreed,  may  be  McDougai 
removed  upon  notice  and  motion;  but  a  judge  of  elec-   Guigon, 
tion  can  only  be  reached  by  indictment,  trial,  and  con-         ^^' 
viction  by  a  jury.     The  legislature,  we  are  told,  has 
invested  the  County  and  Corporation  courts  with  full 
control  of  all  the  county  and  township  officers  elected 
by  the  people;  but  has  denied  the  same  tribunals  the 
power  of  removing  one  of  their  own  appointees,  al- 
though such  removal  may  be  imperatively  required 
by  the  public  interests.     It  is  impossible  to  believe 
that  a  distinction  so  absurd,  so  opposed  to  sound  pol- 
icy, could  ever  have  been  intended  by  the  legislature. 

It  may  be  asked  then,  why  was  no  provision  made 
for  the  removal  of  the  judges  of  election,  as  was  done 
with  reference  to  the  county  officers.  The  omission 
to  do  so  was  certainly  not  accidental.  As  already 
stated,  the  section  authorizing  the  appointment  of 
judges  of  election,  and  the  section  authorizing  the  re- 
moval of  county  officers  elected  by  the  people,  were 
parts  of  the  same  act;  no  doubt  considered  together 
and  adopted  at  the  same  time.  It  is  therefore  mani- 
fest that  the  failure  to  provide,  in  express  terms,  for 
the  removal  of  the  judges  of  election,  was  intentional. 
The  most  reasonable  inference  is  that  no  such  provis- 
ion was  regarded  as  necessary.  The  legislature,  no 
doubt,  considered  that  from  the  character  of  the  office  • 
and  the  nature  of  the  appointment,  the  County  or  Cor- 
poration courts  wouM  respectively  have  the  power  of 
removing  these  incumbents,  whenever  it  appeared  their 
longer  continuance  was  incompatible  with  the  public 
interests. 

These  judges  of  election,  as  they  are  termed,  are  sub- 
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1876.  stantially  the  same  as  the  commissioDers  of  election 
Term7  "nder  the  former  constitution  and  laws.  The  latter 
\^Lere  also  appointed  by  the  County  and  Corporation 


McDougai  courts.     Before  entering  upon  the  discharge  of  their 

Guigon,   duties,  they  were  required  to  take  the  same  oath  as  the 

•^"  ^^*    judges  of  election   now   take;    and   they  performed 

nearly  the  same  duties,  with  certain  modifications  and 

alterations  adapted  to  the  new  system  of  voting  by 

ballot. 

Was  it  ever  supposed  that  the  County  and  Corpora- 
tion courts  could  not,  at  their  pleasure,  remove  all  or 
any  one  of  these  commissioners,  and  substitute  others 
in  their  place.  It  is  very  true  that  the  present  ap- 
pointees constitute  judges  for  all  elections  to  be  held 
during  the  year;  whereas  the  commissioners  were  ap- 
pointed merely  for  the  general  election  day  and  the 
subsequent  examination  and  certification  of  the  re- 
sults. But  by  the  very  terms  of  the  appointment  the 
commissioners  had  as  valid  a  claim  to  hold  on  to  that 
appointment  till  the  general  election  day,  and  after- 
wards, till  the  result  was  certified,  as  the  present 
judges  have  for  all  the  elections  during  the  year.  The 
difference  between  the  two  is  simply  in  the  duration  of 
the  tenure  or  time  of  holding,  and  not  in  the  duties  to 
be  performed,  or  the  right'to  discharge  them.  No  law 
was  ever  passed  for  the  removal  of  these  commission- 
ers; none  was  ever  considered  necessary.  Like  jurors, 
surveyors  of  highways  and  the  like,  they  were  re- 
garded as  most  unfortunate,  upon  whom  a  public  bur- 
den was  cast,  which  any  citizen  might  be  required  at 
any  time  to  bear,  as  the  price 'of  his  security  and 
tranquility,  under  the  government  to  which  he  belongs. 
Such  appointments  confer  no  special  privileges:  they 
do  not  invest  the  individual  with  the  title  to  an  office 
in  the  usual  acceptation  of  that  term. 
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The  legislature  in  passing  a  system  of  laws,  adapted  1876. 

to  the  provisions  of  the  present  constitution,  deemed  xerm^ 
it  more  convenient  that  these  commissioners  of  elep- 


tion,  now  styled  judges,  instead  of  being  appointed  McDougal 
biennially  for  each   general   election,  should  be  ap-   Guigon, 
pointed  annually  for  all  elections  to  be  held  during    •'"  ^^' 
the  year.     And  as  no  provision  for  the  removal  of  the 
commissioners  was  considered  necessary,  it  is  fair  to 
infer  that  none  was  deemed  necessary  for  those  substi- 
tuted in  their  place. 

It  will  be  observed  that  the  judges  of  election  do  not 
take  any  general  oath  of  office;  but  at  each  election, 
before  entering  upon  their  duties,  they  take  the  oath 
prescribed.  If  one  of  them  fails  to  attend  the  place  of 
voting,  the  others  may  associate  with  them  a  citizen. 
If  none  of  them  attend,  a  justice  of  the  peace  or 
mayor  may  select  three  citizens  possessed  of  the  re- 
quisite qualifications,  and  the  persons  thus  selected 
have  all  the  powers,  and  perform  the  duties  of  judges 
of  election. 

These  provisions  give  strength  to  the  idea,  that  in 
the  view  of  the  legislature  these  judges  were  not 
officers  in  the  ordinary  acceptation  of  the  term;  but 
mere  appointees  required  to  perform  certain  duties  as 
the  occasion  arose  for  their  performance,  subject  to 
removal  by  the  power  which  appointed  them  whenever 
the  public  interests  require  it. 

It  was  argued  here,  that  this  is  a  dangerous  power 
to  rest  in  a  County  court;  a  power  which  may  be 
wielded  by  a  partizan  judge  for  evil  purposes,  on  the 
eve  of  an  important  election.  The  argument  proves 
too  much.  It  goes  to  show  that  these  tribunals  ought 
not,  in  the  first  instance,  to  have  been  clothed  with 
the  power  of  appointing  judges  of  election.  There  is 
manifestly  more  danger  of  the  gratification  of  per- 
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1876.  sonal  and  political  preferences  in  the  appointment  of 

Term?  ^11  the  judgcs  of  a  large  election  district,  than  in  the 

occasional  removal  of  one  of  them.     The  occasions 


McDougai  ^iji  \yQ  ygpy  Y^^Q  upon  which  a  County  or  Corporation 
Guigon,  judge  will  incnr  the  hazards  of  public  observation  and 
^^'  censure  by  the  removal  of  a  competent  and  faithful 
oflScer,  upon  mere  personal  or  political  grounds. 
Surely  a  tribunal  fit  to  be  clothed  with  the  power  of 
removing  at  will  any  county  officer  elected  by  the 
people,  can  be  safely  trusted  with  that  of  removing  its 
own  appointee,  the  incumbent  of  a  subordinate  posi- 
tion. And  lastly,  if  there  is  any  weight  in  the  argu- 
ment, it  should  be  addressed  to  the  legislature,  and 
not  to  the  courts. 

The  learned  counsel  in  this  case  have  relied  much 
upon  the  ground  that  the  incumbent  is  to  be  removed 
for  an  alleged  oflence,  of  which  he  has  been  tried  and 
acquitted  by  the  verdict  of  a  jury.  According  to  the 
statement  made  in  the  petition,  this  acquittal  was  upon 
an  indictment  or  indictments,  charging  petitioner  first 
with  fraudulently  putting  ballots  into  the  ballot  box; 
second,  with  willful  neglect  of  duty,  by  knowingly  al- 
lowing ballots  to  be  put  in  the  box,  which  should  not 
have  been  put  there,  and  with  allowing  others  to  be 
taken  out,  which  ought  not  to  have  been  taken  out. 

Now  the  petitioner  may  be  guiltless  of  each  of  the 
offences  charged,  and  yet,  as  alleged  by  the  Hustings 
judge,  he  may  have  been  guilty  of  gross  neglect  in  re- 
gard to  those  very  ballots. 

The  evidence  adduced  on  the  trial  may  have  been 
legally  insufficient  to  establish  the  offences  averred  in 
the  indictment,  and  yet  it  may  have  satisfied  the  honor- 
able judge  of  the  Hustings  court  that  the  petitioner  is 
not  a  fit  and  proper  person  to  be  invested  with  the  im- 
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portaot  powers  and  privileges  appertaining  to  such  a     1876. 

January 
position.  Term. 

We  know  nothing  of  the  merits  of  the  case.    We 


are  not  to  be  understood  as  expressing  any  opinion  in  McDougai 
regard  to  the  conduct   of  the  petitioner — that   is  a   Guigon, 
subject  exclusively  for  the  consideration  of  the  Hus-    ^^  ^^' 
tings  court.     That  court  being  clothed  with  the  power 
of  removal,  its  decision  is  not  the  subject  of  review  in 
this  court 

For  these  reasons  we  think  the  rule  of  prohibition 
should  be  refused. 

Prohibition  refused. 
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Bunting  v.  Willis,  Judge. 

February  lo. 

1876.  I.   QuiBre:    Whether  a  person  holding  an  oflSce  of  profit  &c.  under  the 

January  United  States  government,  is  eligible  to  an  office  of  profit  &c.  under 

Term.  , 

the  state  government. 

II.  The  office  of  sheriff  conwnences  on  the  ist  of  July.  If  a  person  hold- 
ing an  office  of  profit  under  the  government  of  the  United  States,  is 
elected  to  the  office  of  sheriff,  which  is  an  office  of  profit  under  the 
stale  government,  and  holds  his  office  under  the  former  government 
until  any  time  during  the  ist  of  July,  he  thereby  vacates  his  election 
as  sheriff  and  is  not  entitled  to  qualify  as  such. 

III.  In  May  1875  ^>  ^  deputy  collector  of  customs  at  Fortress  Monroe,  was 
elected  sheriff  of  E  county.  On  the  19th  of  June  he  sent  in  his 
resignation  of  his  office  of  deputy  collector  to  his  principal  at  Norfolk, 
to  take  effect  on  the  30th  of  June.  It  does  not  appear  that  his  resig- 
nation was  accepted,  or  that  any  official  action  was  taken  upon  it 
until  the  2d  of  July,  when  be  was  relieved  by  another  officer  of  cus- 
toms from  Norfolk.  On  the  28th  of  June  the  papers  of  the  Ameri- 
can brig  K  were  placed  in  B's  hands  for  clearance ;  and  nearly  all 
the  papers  were  completed  on  the  29th,  and  on  the  morning  of  the 
1st  of  July,  he  completed  the  said  clearing,  before  he  attempted  to 
do  any  act  as  sheriff.     Held  : 

1.  B  had  the  absolute  right  to  resign  his  office  of  deputy  collector. 

After  such  resignation  becomes  complete  it  cannot  be  with- 
drawn even  with  the  consent  of  the  government;  though  he 
may  receive  a  new  appointment,  which  may,  perhaps,  be  given 
to  him  in  the  form  of  withdrawal  by  consent  of  his  resigna- 
tion of  the  office. 

2.  But  a  prospective  resignation  may  be  withdrawn  at  any  time 

before  it  is  accepted ;  and  after  it  is  accepted,  it  may  be  with- 
drawn by  the  consent  of  the  authority  accepting,  where  no 
new  rights  have  intervened. 
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3.  The  act  of  B  in  clearing  the  brig  K  on  the  ist  of  July,  could  i876. 

only  have  been  done  by  withdrawing  his  resignation  so  long  January 
as  it  was  necessary  for  that  purpose ;  and  he  in  fact  was  not 


relieved  until  July  2d.     He  was  therefore  disqualified  from 

holding  the  office  of  sheriff  under  his  election  in  the  month  of        J^^ 

May.  Willis,  J. 

IV.  On  the  25th  of  June  B  qualified  as  sheriff  of  E,  by  taking  the  oaths  of 

office  and  entering  into  bond  with  sureties,  before  the  County  court.  • 

At  the  same  term  of  the  court,  T  claiming  to  be  sheriff  of  E,  moved 
the  court  to  set  aside  the  order  qualifying  B  as  sheriff;  and  B  appear- 
ing, after  hearing,  the  court  set  aside  the  order  and  the  bond  of  B, 
and  admitted  T,  who  was  sheriff  the  previous  year,  to  qualify  as 
sheriff.  B  thereupon  applied  to  the  judge  of  the  Circuit  court  for  a 
mandamus  to  the  judge  of  the  County  court,  to  restore  him  to  the 
office.     Held  : 

1.  It  was  competent  for  the  County  court  of  E,  at  the  same  term, 

to  set  aside  the  order  admitting  B  to  qualify  as  sheriff  and  his 
bond. 

2.  It  was  competent  for  the  County  court  to  refuse  to  admit  B  to 

qualify  as  sheriff  when  he  held  a  lucrative  office  under  the 
government  of  the  United  States. 

3.  If  B  is  not,  and  was  not  when  he  obtained  the  rule  for  a  writ  of 

mandamus,  entitled  to  the  office  of  sheriff,  he  cannot  be  ad- 
mitted or  restored  to  it  pn  such  writ,  even  though  the  County 
court  had  no  authority  to  annul  the  order  admitting  him  to 
qualify  as  sheriff,  or  to  have  refused  originally  to  admit  him^ 

This  was  an  application  to  the  judge  of  the  Circuit 
court  of  Elizabeth  City  county,  by  R.  Paul  Bunting, 
for  a  mandamus  to  W.  R.  Willis,  judge  of  the  County 
court  of  said  county,  to  compel  him  to  restore  the  said 
BontiDg  to  the  office  of  sheriff  The  Circuit  court 
refused  the  application;  and  Bunting  applied  to  this 
court  for  a  writ  of  error;  which  was  awarded.  The 
case  is  fully  stated  by  Judge  Moncure  in  his  opinion. 
# 

Godwin  ^  Crocker j  for  the  appellant. 

Feekj  for  the  appellee. 
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1876.        MoNCURB,  P.,  delivered  the  opinion  of  the  court 

January 

This  ie  a  writ  of  error  to  a  judgment  of  the  Circuit 
Bunting  coort  of  the  county  of  Elizabeth  City,  discharging  a 
y;  rule  in  the  nature  of  a  mandamus  nisiy  which  had  beea 
awarded  by  said  court  on  the  petition  of  the  plaintiff 
in  error,  R.  P.  Bunting,  against  the  Hon.  W.  R.  Willis, 
judge  of  the  County  court  of  said  county,  and  Jerome 
Titlow,  defendants  in  error,  to  show  cause  why  a  per- 
emptory mandamus  should  not  be  awarded  to  the  said 
plaintiff,  commanding  the.  said  judge  to  admit  or  re- 
store said  plaintiff  to  his  office  of  sheriff  of  said 
county,  then  held  by  the  defendant  Titlow. 

Bunting  having  received  the  highest  number  of 
votes  at  the  general  election  held  May  27th,  1876,  was 
elected  sheriff  of  the  county  of  Elizabeth  city.  On 
the  25th  day  of  June  1875  he  qualified  as  such  before 
the  said  County  court  by  taking  the  necessary  oath, 
and  giving  bond,  with  approved  security,  as  required 
by  law,  and  on  the  1st  day  of  July  1876  he  entered 
upon  the  duties  of  the  office. 

Afterwards,  and  during  the  same  term  of  the  said 
County  court,  to  wit:  on  the  3d  day  of  July  1876  the 
said  Titlow,  claiming  to  be  sheriff  of  said  county, 
moved  the  said  court  to  set  aside  the  order  qualifying 
the  said  Bunting  as  such  sheriff,  entered  into  on  the 
second  day  of  the  said  term,  and  to  declare  the  same 
null  and  void,  together  with  the  bond  entered  into  by 
the  said  Bunting  and  his  sureties,  upon  his  qualifica- 
tion as  said  sheriff,  upon  the  ground  that  he  was  at  the 
time  of  said  qualification,  and  was  then  incapable  of 
holding  the  said  office  under  the  second  section  of 
chapter  11  of  the  Code  of  1873.  And  the-said  Bunting 
appearing,  and  the  said  motion  having  been  continued 
from  time  to  time,  afterwards  during  the  same  term,  to 


Digitized  by 


Google 


COURT   OF  APPEALS    OF  VIRGINIA.  147 

wit :  on  the  8th  day  of  July  1876  the  said  County     1876. 
court,  on  full  consideration  of  the  case,  being  of  opi-     x^T 

nion  that  the  said  order  entered  into,  on  the  second 

day  of  the  said  term,  was  erroneously  entered,  and  hunting 
that  the  said  Bunting  was  improperly  and  illegally  ad-  Willis,  j. 
mitted  to  qualify  as  sheriff  of  said  county  as  aforesaid, 
and  was  not  capable  of  holding  said  office  of  sheriff  by 
reason  of  his  holding  an  office  of  trust  and  emolument 
under  the  United  States  government,  ordered  that  the 
order  entered  on  the  second  day  of  the  term  as  afore- 
said should  be  set  aside  and  annulled.  And  the  said 
Ck)unty  court  being  further  of  opinion  that  said  Jerome 
Titlow,  as  sheriff  of  the  county,  held  over  until  his 
successor  in  office  should  legally  qualify,  ordered  that 
the  said  Titlow  should  be  recognized  as  such  sheriff  ' 
until  his  successor  should  qualify  as  aforesaid.  To 
which  ruling  of  the  court  the  said  Bunting  excepted, 
and  asked  leave  to  file  his  bill  of  exceptions,  which 
leave  the  court  refused,  upon  the  ground  that  his 
proper  remedy  was  not  by  writ  of  error,  but  by  man- 
damns  or  quo  vmrranio. 

Accordingly,  the  said  Bunting  applied  to  the  judge 
of  the  Circuit  court  of  said  county  for  a  rule  in  the 
nature  of  a  mandamus  nisiy  which  was  awarded  as  afore- 
said, and  executed  upon  the  defendants.  After  which, 
to  wit:  on  the  30th  of  July  1875,  the  defendants  filed 
the  answer  of  Judge  Willis  to  the  said  rule,  to  which 
answer  the  plaintiff.  Bunting,  filed  a*  demurrer,  and 
entered  a  plea,  in  which  demurrer  the  defendants 
thereupon  joined.  The  plea  was,  that  the  "part  of 
the  return  to  the  mandamus  nisi  that  alleges  that  the 
plaintiff  held  a  United  States  office,  to  wit :  the  office 
of  Deputy  Inspector  of  Customs  at  Fortress  Monroe, 
Virginia,  an  office  of  profit,  trust  and  emolument,  on 
the  2nd  day  of  July  1875,  or  after  he,  the  said  plain- 
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1876.     tiff,  had  entered  upon  the  discharge  of  the  duties  of 
T^   sheriff  of  Elizabeth  City  county,  is  not  true." 

Afterwards,  to  wit :  on  the  4th  day  of  August  1875, 


Bunting  the  said  Circuit  court  having  fully  considered  the  mat- 
Wiiiis,  J.  ters  of  law  arising  upon  the  plaintiff's  demurrer,  was  of 
opinion  that  said  answer  was  sufficient,  and  overruled 
the  demurrer  thereto;  and  the  plaintiff  admitting  the 
allegations  of  said  answer  not  traversed  by  his  said 
plea,  issue  was  thereupon  joined  on  said  plea;  and 
neither  party  requiring  a  jury,  but  submitting  the  mat- 
ters of  law  and  fact  arising  from  the  evidence  and 
argument  of  counsel  to  the  court,  judgment  was  there- 
upon rendered  against  the  plaintiff,  discharging  the 
said  rule,  and  for  the  defendant's  costs;  to  which  judg- 
ment the  plaintiff  excepted. 

On  motion  of  the  plaintiff,  and  by  consent  of  parties, 
a  rehearing  of  the  cause  was  granted;  after  which,  to 
wit:  on  the  21st  day  of  August  1875,  the  cause  hav- 
ing in  the  meantime  been  further  heard,  and  the  court 
having  taken  time  to  consider,  the  court,  on  full  recon- 
sideration of  the  matters  of  law  and  fact  arising  in 
the  case,  and  the  arguments  of  counsel,  confirmed  the 
judgment  entered  in  the  cause  on  the  4th  day  of  the 
same  month. 

In  the  bill  of  exceptions  which  was  taken  in  the 
case  by  the  plaintiff,  the  facts,  or  evidence  proved  on 
the  trial,  were  certified. 

The  respondents  (Judge  W.  R.  Willis  and  Jerome 
Titlow),  to  maintain  the  issue  on  their  parts,  proved 
the  following  facts,  to  wit :  "  That  on  the  25th  day  of 
June  1875,  and  for  some  time  prior  thereto,  R.  Paul 
Bunting  held  the  office  of  Deputy  Collector  and  In- 
spector of  Customs  at  Portress  Monroe,  Virginia;  that 
the  said  office  was  and  is  an  office  of  profit,  trust  and 
emolument,  under    the    government  of  the  United 
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States,  paying  to  the  incumbent  thereof  an  income  of     1876. 
four  dollars  per  day  as  a  salary;  that  on  the  19th  day    TamJ 


of  June  1875,  the  said  Bunting  sent  in  his  resignation 

of  said  office,  to  take  effect  on  the  30th  of  June  1875;    ^^^'"« 

'  V, 

that  the  said  resignation  was  not  accepted,  or  any  offi-  Willis,  j. 
cial  action  indicating  its  acceptance  taken,  until  the 
2nd  day  of  July  1875;  that  on  the  2nd  ^ay  of  July 
1875,  about  five  o'clock  in  the  afternoon  of  that  day, 
William  Webb,  an  employee  of  the  United  States 
Custom  House  at  Norfolk,  Virginia,  under  instructions 
of  Luther  Lee,  Jr.,  Collector  of  Customs,  relieved  the 
said  Bunting  as  United  States  Deputy  Inspector  and 
Collector  of  Customs  at  Fortress  Monroe;  that  on  the 
first  day  of  July  1875,  about  9  o'clock  in  the  morning, 
the  said  Bunting,  in  the  discharge  of  the  said  duties 
of  the  said  office  of  deputy  inspector  and  collector, 
cleared  the  American  brig  ^  Katahdin,'  and  issued  to 
her  clearance  papers  over  his  signature  and  in  the 
capacity  of  deputy  inspector  and  collector  of  customs 
as  aforesaid,  having  two  days  before  commenced  the 
papers  of  the  clearance  of  said  vessel." 

And  the  said  R.  P.  Bunting,  to  maintain  the  issue 
on  his  part,  proved  the  following  facts  by  both  oral 
and  record  testimony,  to- wit :  "  That  on  the  27th  day 
of  May  1875,  he  was  duly  elected  sheriff  of  the  county 
of  Elizabeth  City,  and  state  of  Virginia:"  and  here  is 
inserted  the  certificate  of  said  election.  "  That  on  the 
26th  day  of  June  1875,  he  duly  qualified  as  sheriff 
of  said  county,  before  the  County  court  of  said  county, 
then  in  session,  presided  over  by  Judge  W.  R.  Willis, 
the  judge  of  said  court,  by  taking  the  necessary  oath, 
and  giving  the  bond  with  approved  security:"  and 
here  follows  the  order  of  qualification.  *'  That  on  the 
1st  day  of  July  1875,  about  the  hour  of  12  o'clock  A. 
M.y  he  took  formal  possession  of  the  said  office  of 
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1876.  sheriff,  and  continued  in  the  said  office,  performing 
T^imJ  the  duties  thereof,  until  the  8th  day  of  July  1875; 
that  on  that  day  one  Jerome  Titlow  moved  the  said 


Bunting  judge  of  the  said  court,  through  his  counsel,  to  revoke 
Willis,  J.  the  order  of  the  26th  day  of  June  1875,  qualifying  the 
said  K.  P.  Bunting  as  sheriff  aforesaid;  that  upon 
argument  and  consideration  the  said  judge  of  said 
court  did  revoke  said  order  of  qualification,  and  did 
dispossess  him  the  said  Bunting  of  the  said  office  of 
sheriff:'*  and  here  follows  the  order  of  revocation* 
"That  prior  to,  and  at  the  time  of  his  qualification 
as  sheriff  aforesaid,  to-wit,  on  the  25th  day  of  June 
1875,  he  held  the  office  of  deputy  inspector  and  col- 
lector of  customs  at  Fortress  Monroe,  Virginia;  that 
after  his  election  to-wit,  on  the  19th  day  of  June  1875^ 
he  resigned  the  office  of  United  States  deputy  inspector 
and  collector,  to  take  effect  on  the  80th  day  of  June 
1876:''  and  here  follows  the  letter  of  resignation  in 
these  words: 

"Custom  House,  Port  Monroe,  Va., 

Collector's  Office,  June  19th,  1875. 

Hon.  Luther  Lee,  Jr., 

Collector  of  Customs,  Norfolk,  Va. : 

My  iDear  Sir: — ^After  five  years  of  continued  ser- 
vice  as  an  inspector  of  the  customs  for  the  port  of 
Norfolk,  and  under  your  personal  supervision,  I  beg 
leave  to  hand  my  resignation,  to  take  effect  June  80th 
1875. 

Being  one  of  the  first  to  receive  an  appointment  at 
your  hands,  on  your  assuming  the  position  of  the  col- 
lectorship  of  the  port  above  stated,  it  gives  me  plea- 
sure to  say,  that  the  past  five  years  have  been  as 
pleasastly  and  agreeably  spent  as  any  of  my  past  life^ 
and  I  assure  you  it  is  with  much  regret  that  I  am 
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forced  to  hand  you  my  resignatioD;  but  business  of  a     1876. 
private  nature  demands  my  immediate  and  personal     x^^ 

attention,  and  I  therefore  beg  you  will  be  pleased  to 

accept  it  in  the  same  good  feeling  in  which  it  was   ^""^"8 
written.  WiUisj. 

Tou  will  be  pleased  to  permit  me  to  extend  to  you 
and  the  officers  under  you  my  sincere  and  hearty 
thanks  for  the  many  courtesies  extended  to  me  since 
my  connection  with  you,  both  officially  and  socially. 

With  best  wishes  for  your  future  prosperity,  I  beg 
leave  to  remain  your  sincere  friend  and  ob't  servant, 

R.  Paul  Bunting." 

Under  which  letter  is  a  certificate,  under  the  hand  and 
official  seal  of  the  collector,  dated  July  5th  1875,  that 
said  letter  is  a  true  copy  of  the  original  on  file  in  his 
office. 

"That  on  the  28th  or  29th  day  of  June  1875,  the 
papers  of  the  American  brig  *Katahdin'  were  placed 
in  his  the  said  Bunting's  hands  for  clearance.  That 
all  the  necessary  papers,  except  the  hospital  returns 
and  his  signature  as  deputy  collector,  were  made  out 
and  completed  on  the  said  28th  or  29th  day  of  June 
1875;  that  on  the  first  day  of  July  1875,  having  two 
or  three  days  previously  commenced  the  clearing  of 
the  said  brig  'Katahdin,'  he  completed  the  said  clear- 
ing; that  this  was  about  9  o'clock  A.  M.,  and  before 
he  had  done  any  act  in  the  office  of  sheriff  aforesaid ; 
that  on  the  2nd  day  of  July  1875,  W.  T.  Webb  took 
charge  of  the  said  office  of  United  States  deputy  col- 
lector and  inspector  of  customs,  and  continued  to  act 
as  said  officer  until  the  8th  day  of  July  1875,  when 
the  said  office  was  filled  by  H.  Libby,  duly  appointed, 
and  who  holds  the  said  office  to  this  date."  And  the 
said  Bunting  in  his  evidence  states,  ^^  that  from  and 
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1876.     after  nine  o^clock  A.  M.  of  the  Ist  day  of  July  1876, 
^rm7   b®  ceased  entirely  to  have  anything  to  do  with  the 


said  office  of  deputy  inspector  and  collector  of  cos- 

Bunting  xqjj^q  ^t  Fort  Monroe,  and  that  his  damages,  including 
Willis,  J.  his  attorney's  fee  in  this  case,  amount  to  about  $300." 

Whereupon  the  court,  being  of  opinion  that  the 
said  Bunting  was  not  entitled  to  recover  the  said 
office,  gave  judgment  for  the  respondents;  to  which 
opinion  the  said  Bunting  excepted. 

The  Code,  chapter  11,  section  2,  page  174,  declares 
that  "no  person  shall  be  capable  of  holding  any"  post 
of  profit,  trust  or  emolument,  civil  or  military,  legis- 
lative, executive  or  judicial,  under  the  government  of 
this  commonwealth,  "who  holds  any  post  of  profit, 
trustor  emolument,  civil  or  military, legislative, execu- 
tive or  judicial,  under  the  governent  of  the  United 
States,  or  who  receives  in  any  way  from  the  United 
States  any  emolument  whatever." 

It  is  not  denied,  and  there  can  be  no  question,  but 
that,  first,  the  office  of  sheriff  is  a  post  of  profit,  trust 
and  emolument,  under  the  government  of  this  com- 
monwealth; and,  secondly,  the  office  of  deputy  in- 
spector and  collector  of  customs  at  Fortress  Monroe, 
Virginia,  which  was  held  by  the  plaintiff  Bunting  at 
the  time  of  his  election  as  sheriff  of  the  county  of 
Elizabeth  City  on  the  27th  day  of  May  1875,  was  a 
post  of  profit,  trust  and  emolument,  under  the  govern- 
ment of  the  United  States;  within  the  true  intent  and 
meaning,  and  indeed  the  express  terms,  of  the  said 
provision  of  the  Code. 

There  is  also  a  provision  of  the  constitution  of  the 
State  (article  7,  section  6,  Code  p.  92),  which  declares 
that  "sheriffs  shall  hold  no  other  office."  This  pro- 
vision is  no  further  material  to  this  case,  than  to  show 
the  intent  of  the  framers,  as  well  of  the  constitution 
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as  of  the  law  of  the  state,  that  a  sheriff  shall  hold  do  1876. 

other  lacrative  office,  whether    under  the  state  or  Tem?^ 
federal  government.     We  will  therefore  not  notice 


any  fbrther  the  constitutional  provision  aforesaid.  Bunting 

When  the  plaintiff  was  a  candidate  for  the  office  of  WiiUsj. 
sheriff  under  the  state  government  he  certainly  held 
the  office  of  deputy  inspector  and  collector  of  customs 
under  the  federal  government;  and  it  does  not  appear 
that  he  had  then  any  idea  of  resigning  the  latter  office, 
at  least  unless  he  should  be  elected  to  the  state  office; 
in  which  event  he  may  have  intended  to  tender  his 
resignation  of  his  federal  office,  to  take  effect  when 
he  would  have  to  enter  on  the  duties  of  the  state 
office.  A  question  might  well  be  raised,  whether  a 
person  who  holds  a  lucrative  office  under  the  federal 
government,  is  eligible  to  the  office  of  sheriff  under 
the  state  law.  To  be  sure  that  law  does  not  expressly 
declare  that  he  shall  not  be  eligible  to,  but  only  that 
he  shall  not  be.capable  of  holding,  any  such  post,  &c. 
We  can  see  some  reason  for  using  the  latter  rather 
than  the  former  language,  as  it  may  have  been  in- 
tended to  have  the  effect  of  preventing,  not  only  a 
federal  officer  from  being  elected  to  a  state  office,  but 
also  a  state  officer  from  receiving  a  federal  office  with- 
out ipso  facto  vacating  his  state  office.  It  may  seem 
strange,  that  a  person  should  be  eligible  to  a  state 
office,  which  he  is  incapable  of  holding  after  being 
elected.  The  law  says  nothing  about  his  resigning 
before  entering  on  the  duties  of  his  state  office,  any 
federal  office  which  he  may  hold  at  the  time  of  his 
election.  It  is  at  least  optional  with  him,  whether  he 
will  resign  his  federal  office  or  not;  and  whether  his 
election   to  the    state  office  would   be   effectual    or 

not,  would  depend  on  the  contingency  of  his  future 
Vol.  xxvn — 20 
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1876.     resignation  in  time  to  enter  on  the  duties  of  the  state 
T^m?  office. 

The  federal  office  might  be  held  by  fraud  cotempo- 


Bunting  raneously  with  the  state  office.  We  do  not  mean  ta 
Willis,  J.  say  that  such  was  the  case  here;  but  there  is  danger  in 
such  a  case.  And  the  best  way  to  guard  against  it 
would  seem  to  be  that  the  federal  officer  should  not  be 
eligible  to  the  state  office,  until  he  has  clearly  and  en- 
tirely rid  himself  of  the  federal  office.  Otherwise 
there  will  be  a  painful  uncertainty  after  the  election 
who  the  state  officer  is,  until  some  unmistakable  act 
of  resignation  shall  have  been  executed.  There  is  a 
manifest  difference  between  offices  held  under  the  same 
government,  and  offices  held  under  different  govern- 
ments, as  under  the  state  and  fedoral.  In  the  former 
case,  the  whole  matter  is  under  the  control  of  one  and 
the  same  government,  and  the  acceptance  of  one  office 
is  ipso  facto  a  vacation  of  another,  incompatible  there- 
with, and  previously  received.  But,  in  the  latter  case, 
an  acceptance  of  a  state  office  does  not  vacate  a  pre- 
viously received  federal  office,  however  incompatible 
they  may  be.  In  the  cases  referred  to  in  the  argu- 
ment, in  which  it  has  been  held  that  a  person  holding 
one  office  may,  while  he  holds  it,  be  elected  to  another 
and  incompatible  one,  seem  to  be  all  cases  in  which  the 
offices  were  held  under  the  same  government. 

But  without  expressing  any  opinion  upon  that  ques- 
tion, and  conceding,  at  least  for  the  purposes  of  this 
case,  that  the  plaintiff  was  eligible  to  the  office  of  sherifl^ 
though  at  the  time  of  the  election,  and  for  some  time 
thereafter,  he  held  the  federal  office,  then  the  question 
arises,  whether  he  was  completely  divested  of  the  fede- 
ral office  before  he  was  invested  with  the  state  office; 
in  other  words,  whether  he  held  both  offices  at  one  and 
the  same  time,  however  short  may  have  been  the  time 
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of  such  holding.   The  law  prescribes  no  limitation  as  to     1876. 
the  time  of  holding.    "  No  person  shall  be  capable  of    t^^ 

holding*'  for  an  instant  any  more  than  for  a  year.  The 

instant  he  holds  a  federal  office  he  must  cease  to  hold   hunting 

V. 

his  state  office.  WiiUsj. 

The  office  of  sheriff  commenced  on  the  first  day  of 
July  1875.  Did  the  federal  office  cease  before  that 
day?  Did  he  perform  any  duty  of  the  latter  office 
after  or  on  that  day  ?  This  is  the  question  we  now 
have  to  consider  and  decide. 

The  plaintiff  was  elected  to  the  office  of  sheriff  on 
the  27th  of  May,  and  he  tendered  his  resignation  on 
the  19th  of  June  thereafter.  But  it  was  not  to  take 
effect  immediately.  It  was  to  take  effect  on  the  80th 
of  June  1876,  the  day  before  the  term  of  the  office  of 
sheriff  legally  commenced.  But  did  it  then  take 
effect?  or  was  it  held  longer?  If  it  was  held  any 
longer,  no  matter  how  short  the  period,  he  was  inca- 
pable of  holding  the  office  of  sheriff. 

That  he  had  a  right  to  resign  his  federal  office,  and 
that  such  right  does  not  depend  upon  the  consent  or 
acceptance  of  the  government  or  its  agents,  seems  to 
be  very  well  settled.  That  after  such  a  resignation  be- 
comes complete  it  cannot  be  withdrawn  by  the  officer, 
even  with  the  consent  of  the  government,  seems  also 
to  be  settled,  though  he  may  receive  a  new  appoint- 
ment, which  may  perhaps  be  given  to  him  in  the  form 
of  a  withdrawal  by  consent  of  his  resignation  of  his 
former  office. 

But  a  prospective  resignation  may  be  withdrawn  at 
any  time  before  it  is  accepted :  and  after  it  is  accepted 
it  may  be  withdrawn  by  the  consent  of  the  authority 
accepting,  where  no  new  rights  have  intervened.  This 
was  held  by  the  Supreme  court  of  Indiana,  in  Biddle 
V.  WiUardj  10  Ind.  B.  62,  and  seems  to  be  a  reasonable 
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1876.  principle.  We  have  eeen  no  case  to  the  contrary, 
Term7  while  there  are  other  cases  which  tend  to  sustain  it. 
48  Id.  106,  The  State  v.  Hauss;  6  Cal.  R.  26,  The  Peo- 


Bunting  jpj^  y  Porter;  66  Missouri  R.  17,  State  v.  Boecker. 

wuiis,  J.  The  resignation  of  the  office  of  deputy  inspector  and 
collector  in  this  case  was  prospective ;  to  take  eflfect 
June  30th,  1875.  It  was  not  accepted  by  the  collector 
until  after  that  time.  There  can  be  no  doubt  but  that 
until  that  time  it  was  competent  for  the  plaintiff,  at  least 
with  the  consent  of  the  collector,  to  withdraw  his  resig- 
nation, either  entirely  or  for  a  limited  period.  From 
the  terms  of  the  letter  of  resignation,  it  is  plain  that 
the  plaintiff  would  have  consented  to  withdraw  his 
resignation  for  a  limited  period  or  purpose,  if  the  exi- 
gencies of  the  public  service  required  it,  especially  if 
he  supposed  that  he  would  not  thereby  lose  his  office 
of  sheriff. 

It  clearly  appears  in  this  case  that  the  plaintiff  acted 
as  deputy  inspector  and  collector  after  the  30th  of 
June,  to  wit:  on  the  1st  of  July  1876;  and  so  acted 
with  the  consent  of  the  collector.  It  is  certified  as  a 
fact  proved  in  the  cause,  "  that  on  the  first  day  of  July 
1875,  about  9  o'clock  in  the  morning  the  said  Bunting* 
in  the  discharge  of  the  said  duties  of  the  said  office  of 
deputy  inspector  and  collector,  cleared  the  American 
brig  *Eatahdin,'  and  issued  to  her  clearance  papers 
over  his  signature,  and  in  the  capacity  of  deputy  in- 
spector and  collector  of  customs  as  aforesaid,  having 
two  days  before  commenced  the  papers  of  the  clear- 
ance of  said  vessel,"  This  act  could  only  have  been 
done  by  withdrawing  the  resignation  so  long  as  was 
necessary  for  the  purpose.  In  fact,  the  plaintiff  did 
not  go  out  of  office  before  the  2d  day  of  July  1875,  it 
being  certified  as  a  fact  proved  on  the  trial,  that  "  about 
5  o'clock  in  the  afternoon  of  that  day,  William  Webb, 
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an  employee  in  the  United  States  custom-hojise  at  Nor-     1876. 
folk,  Virginia,  under  instructions  of  Luther  Lee,  jr.,     xomT 
collector  of  customs,  relieved  the  said  Bunting  as 


United  States  deputy  inspector  and  collector  of  cus-  Bunting 
toms  at  Fortress  Monroe."  Thus  it  appears  that  Willi's,  j. 
Bunting  went  out,  and  Webb  came  into  this  office 
about  5  o'clock,  P.  M.,  on  the  2d  of  July  1875,  after 
the  term  of  the  sheriffalty  for  which  Bunting  had  been 
elected  commenced.  It  seems  to  be  supposed  that  the 
facts  certified,  as  proved  by  Bunting,  are  more  favor- 
able to  him  than  those  proved  on  the  other  side.  But 
there  is  not  any  conflict  between  them,  and  if  there 
were  we  would  have  to  prefer  that  view  of  the  facts 
which  tends  to  sustain  the  judgment  to  that  which 
tends  to  the  contrary. 

When  was  Bunting's  letter  of  resignation  of  the 
19th  of  June  1785  received  by  Lee?  Was  any  answer 
made  to  it?  And  if  so,  what  was  the  answer?  On 
none  of  these  subjects  does  the  record,  give  any  infor- 
mation. If  Lee  had  answered  the  letter  of  Bunting, 
accepting  the  resignation  as  it  was  tendered,  or  con- 
taining anything  else  at  all  favorable  to  Bunting,  it 
would  have  been  produced  by  him.  We  may  infer, 
therefore,  from  the  non-production  of  such  an  answer, 
that  it  was  not  written  or  was  not  favorable.  It  does 
not  appear  that  the  letter  of  resignation  was  filed,  or 
received  by  Lee  until  the  5th  of  July  1875,  the  date  of 
his  certificate,  which  was  after  the  controversy  in  the 
County  court  for  the  office  of  sheriff  between  these 
parties  had  commenced,  which  was  on  the  3d  of  July. 
It  is  not  stated  by  Bunting  when  his  letter  of  resigna- 
tion was  actually  written ;  and  even  the  date  of  his 
resignation  is  stated  under  a  scilicet^  as  on  the  19th  of 
June  1875.  If  Bunting  received  no  answer  from  Lee 
stating  that  his  letter  of  resignation  was  received  and 
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1876.  filed,  he  could  not  have  considered  his  resignation  as 
Tero?^  accepted  and  complete.  It  does  not  appear  that  he  re- 
ceived any  such  answer  until  after  the  2d  of  July,  on 


Bunting  ^^hich  day,  about  5  o'clock  in  the  afternoon.  Bunting 
Willis,  J.  was  relieved  by  Webb.  Continuity  of  the  oflBce  seems 
to  be  required  by  public  necessity.  Even  the  short 
period  of  six  days  between  the  2d  and  the  8th  of  July 
was  filled  up  by  the  temporary  appointment  of  Webb, 
an  employee  in  the  custom-house,  and  on  the  8th  the 
office  was  permanently  filled  by  the  appointment  of 
Libby. 

In  this  case,  the  most  we  can  say  for  Bunting,  even 
if  we  can  say  that,  is  that  the  case  is  a  doubtful  one 
upon  the  merits.  So  considering  it,  we  would  have  to 
affirm  the  judgment,  in  conformity  with  the  opinion 
of  the  County  court  and  of  the  Circuit  court,  both  of 
which  courts  saw  and  heard  the  witnesses,  and  the  lat- 
ter of  which  stood  in  the  place  of  a  jury  by  agreement 
of  the  parties,  and  after  giving  judgment  for  the  re- 
spondents, on  full  argument  and  consideration,  granted 
a  rehearing,  and  then  upon  reargument  and  recon- 
sideration affirmed  the/ormer  judgment. 

Upon  every  principle  therefore,  we  must  affirm  the 
judgment  of  the  Circuit  court  upon  the  merits. 

But  there  are  a  few  other  questions,  besides  the 
merits,  yet  to  be  noticed,  but  little  need  be  said  of 
them — ^as, 

1st.  Was  it  competent  for  the  County  court,  after 
Bunting  had  qualified  and  given  bond  as  sheriff,  dur- 
ing the  same  term,  to  set  aside  and  annul  his  qualifica- 
tion and  bond? 

We  think  that  it  was.  "  The  rule  at  common  law 
is  that  during  the  term,  whenever  any  judicial  act  is 
done,  the  record  remains  in  the  breast  of  the  judges  of 
the  court  and  in  their  remembrance,  and  therefore  the 
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roll  is  alterable  during  that  term,  as  the  judges  shall  1876. 

direct ;  but  when  the  term  is  past,  then  the  record  is  t^J 
in  the  roll,  and  admits  of  no  alteration,  averment  or 


proof  to  the  contrary."    8  Tho.  Co.  Lit.  323.  s^'^t^^g 

Thus  the  rule  on  this  subject,  as  taken  from  Coke,  Willis j. 
is  laid  down  in  1  Rob.  Pr.  old  ed.  p.  638.  In  Cawoods 
cascj  2  Va.  Ca.  627,  545,  the  rule  is  more  broadly  laid 
down  thus:  "During  the  term,  the  records  are  in  the 
breast  of  the  court,  and  amendments  may  be  made  in 
the  proceedings  of  the  court ;  but  after  the  term  has 
passed,  no  amendments  can  be  made,  except  of  mere 
clerical  misprisions."  The  question  we  are  now  con- 
sidering is  governed  by  this  rule. 

2d.  Was  it  competent  for  the  County  court  to  refuse 
to  admit  Bunting  to  qualify  as  sheriflF  when  he  held  a 
lucrative  office  under  the  government  of  the  United 
States? 

We  think  that  it  was,  at  least  before  he  resigned 
his  office  under  the  United  States;  if  indeed  he  was 
eligible  while  he  held  that  office  to  the  office  of  sheriff 
under  the  state  government — a  question  which  it  is 
unnecessary  now  to  decide.  Certainly,  after  the  court 
had  been  informed  and  satisfied  that  Bunting,  having 
been  elected  as  sheriff  while  he  held  a  lucrative  fede- 
ral office,  was  actually  engaged  in  performing  its 
duties  after  the  term  of  the  sheriffalty  had  com- 
menced, the  court  was  well  warranted  in  setting  aside 
the  order  made  at  the  same  term  of  the  court,  admit- 
ting him  to  qualify  as  sheriff,  and  would  then,  at  least, 
have  been  warranted  in  refiising  to  permit  him  to 
qualify.  Surely  the  court  has  power  and  ought  to 
refuse  to  permit  a  person  to  qualify  therein  to  an 
office  which  he  is  incapable  of  holding.  This  is  ex- 
pressly recognized  by  a  recent  act  of  assembly  ap- 
proved March  29, 1875,  Session  Acts  1874-'5,  ch.  269, 
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1876.  section  5,  p.  342,  which  declares  that  if  any  person 
Term^   shall  be  elected  to  two  or  more  of  the  offices  enume- 

rated  in  the  section  (one  of  which  is  that  of  sheriff), 

Bunting  a  j^jg  qualification  in  one  shall  be  a  bar  to  his  qualifi- 
Willis,  J.  cation  in  any  other,  and  they  shall  be  filled  as  other 
vacancies."  Having  qualified  to  one,  of  course  the 
court  in  which  the  qualification  would  have  to  be 
made  would  refuse  to  permit  him  to  qualify  in  the 
other.  But,  without  considering  this  question  any 
further,  it  is  sufficient  to  say  that  the  solution  of  the 
next  seems  to  render  it  immaterial. 

3.  Whether  the  County  court  could  properly  have 
refused,  or  not,  to  permit  Bunting  to  qualify  as  sher- 
iff; or,  having  permitted  him  so  to  qualify,  could, 
afterwards,  during  the  same  term,  properly  set  aside 
the  qualification  or  not;  it  is  very  well  settled,  that  if 
Bunting  is  not  now,  and  was  not  when  he  obtained  a 
rule  for  a  writ  of  mandamus^  entitled  to  the  office  of 
sheriff,  he  cannot  be  admitted  or  restored  to  it  on  such 
writ. 

In  Chew  v.  The  Justices  of  Spotsylvania^  2  Va.  Cas.  208, 
it  was  held  that  the  removal  of  a  justice  of  the  peace 
with  all  his  family  from  his  county  to  another,  and 
remaining  there  for  several  years  (although  he  after- 
wards returned),  is  either  an  abandonment,  virtual 
resignation,  or  forfeiture  of  his  office;  and  whether 
void,  or  only  voidable  by  a  judicial  proceeding  event- 
uating in  a  judgment  of  amotion,  no  mandamus  ought 
to  issue,  to  invest  the  applicant  with  an  office  not  be- 
longing to  him,  if  void,  or  which  might  be  taken  from 
him,  if  voidable. 

In  Amory  v.  The  Justices  of  Ghvxiester^  Id.  523,  it 
was  held  that  the  offices  of  deputy  clerk  of  a  County 
court  and  of  a  justice  of  the  peace  of  the  same  county 
are  incompatible  offices,  so  that  they  cannot  both  be 
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held  at  the  same  time;  and  whether  the  acceptance  of  1876. 

the  office  of  deputy  clerk  vacates  the  office  of  a  justice  xSmJ 
of  the  peace,  or  not,  the  Superior  court  will  not  grant 


a  numdamus  to  compel  the  County  court  to  admit  the  ^^^ting 
applicant  to  an  office  not  belonging  to  him,  if  void,  or  WiiUs,  j. 
which  might  be  taken  from  him,  if  voidable. 

In  Potdson  v.  The  Justices  of  Accomac,  2  Leigh.  743,  it 
was  held  that  a  justice  of  the  peace  of  the  county  of 
Accomac,  who  left  this  state  with  intent  to  establish  his 
residence  in  another,  and  remained  there  nine  months, 
but  did  not  establish  his  permanent  residence  there, 
and  then  returned  and  resumed  his  former  residence 
in  Accomac,  had  no  right  to  resume  the  exercise  of 
his  office  of  justice  of  the  peace  of  Accomac.  Upshur^ 
J,  delivered  the  resolution  of  the  court,  that  the  case 
was  not  distinguishable  in  principle  from  the  case  of 
Chew  V.  The  Justices  of  Spotsylvania^  supra^  and  upon 
the  authority  of  that  case,  the  court  was  unanimously 
of  opinion  that  the  mandamus  ought  not  to  be  awarded. 

4.  The  remedy  by  mandamus  seems  to  be  a  proper 
remedy  in  cases  of  this  kind,  and  has  been  the  one 
usually  pursued,  no  doubt  because,  if  not  the  only 
specific  legal  remedy,  it  was,  at  least,  the  most  conve- 
nient and  complete,  in  which  cases  the  court  exercises 
a  sound  discretion  in  granting  or  refusing  the  writ. 

We  think,  therefore,  the  Circuit  court  did  not  err 
in  discharging  the  rule  for  a  writ  of  mandamus  and 
refusing  to  award  the  said  writ. 

But  one  more  observation  occurs  to  us  as  proper  to 

be  made  in  this  case;  and  that  is,  that  Bunting  having 

become  incapable  of  holding  the  office  of  sherifl^",  at 

least  by  acting  in  his  federal  office  after  the  term  of 

his  sheriflalty  had  commenced,  he  thenceforward  at 

least  ceased  to  be  sheriff,  and  no  act  of  his  afterwards 

in  throwing  off  the  federal  office  could  restore  him  to 
Vol.- XXVII — 21 
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i876.  the  state  office,  nothing  could  do  so  but  a  reeleo- 
TermT  ^^^^  ^^^  requalification  to  the  latter.  If  it  be  neces- 
sary to  cite  authority  in  support  of  that  principle,  it 


Bunting  ^^y  ]jg  found  in  the  Commonwealth  v.  Sherrardy  4  Leigh 
Willis,  J.  643;  though  it  is  no  doubt  sustained  by  many  cases,  if 

it  be  not  a  self-evident  proposition. 
Upon  the  whole,  we  think  there  is  no  error  in  the 

judgment,  and  that  it  ought  to  be  affirmed. 

Christian,  J.,  dissented. 
Judgment  affirmed. 
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Eastern  Lunatic  Asylum  v.  Garrett. 

January  13. 

I.  The  E^astem  Lunatic  Asylum  is  a  corporation  having  charge  of  the       1876. 
asylum  at  Williamsburg.    During  the  late  war  the  United  States    January 
forces  took  possession  of  Williamsburg,  and  held  it  until  the  end  of        ^™^* 
the  war.     Upon  their  approach  to  the  city  the  directors  and  principal 
officers  of  the  asylum  left  it,  and  did  not  return.     In  January  1865 
G>lonel  W,  who  was  in  command  there,  sent  out  a  party  some  miles 
into  the  countiy,  and  took  by  force  from  the  farm  of  G,  who  had  left 
his  home,  com  and  bacon,  which  was  sent  to  the  asylum,  and  used 
for  the  support  of  the  inmates.    After  the  war  G  brought  trover 
against  the  corporation  to  recover  the  value  of  the  articles  so  taken 
and  used.    Held  : 

1.  By  the  laws  of  war  such  property  could  not  be  taken  without 

compensation,  for  the  purpose  of  feeding  the  inmates  of  the 
asylum. 

2.  The  property  having  been  taken  without  lawful  authority,  G*s 

title  to  it  was  not  divested,  and  it  having  been  applied  to  the 
use  of  the  asylum,  he  may  recover  its  value  from  that  corpora- 
tion. 

3.  Trover  is  a  proper  remedy  in  the  case. 

This  was  an  action  of  trover  in  the  Circuit  court  of 
James  City  county  and  the  city  of  Williamsburg, 
brought  in  April  1878  by  George  W.  Garrett  against 
the  Eastern  Lunatic  Asylum,  to  recover  the  value  of 
certain  corn  and  bacon,  which  had  been  taken  in  1865 
by  the  military  commander  of  the  Federal  forces,  and 
applied  to  the  support  of  the  inmates  of  the  Lunatic 
Asylum. 

When  the  cause  came  on  for  trial,  the  parties  sub- 
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1876,  mitted  the  case,  both  on  the  law  and  the  facts,  to  the 
Term?  decision  of  the  court.  And  the  court  having  heard 
the  evidence,  rendered  a  judgment  in  favor  of  the 


East  Lun.  piaintiflF  for  the  sum  of  $363,  with  interest  from  the 

Asylum 

V.       1st  of  May  1865.     The  defendant  thereupon  moved 
^"'   the  court  for  a  new  trial,  but  the  motion  was  over- 
ruled, and  the  defendant  excepted.  The  court  certified 
the  evidence  as  follows: 

That  in  the  year  1864  the  plaintiff  lived  on  the  farm 
known  as  "  Warhill,"  about  six  miles  from  Williams- 
burg. That  in  December  of  that  year  the  plaintiff 
was  arrested  by  the  military  forces  of  the  United 
States,  and  was  carried  off  by  them  and  placed  in 
confinement.  That  at  the  time  plaintiff  was  so  taken 
from  his  home  he  left  there  thirty-three  barrels  of  corn, 
which  he  had  measured  up  to  itself,  and  which  was 
worth  then  at  least  five  dollars  per  barrel,  and  also 
some  other  corn  which  had  not  been  measured  up. 
That  he  also  left  there  nine  hundred  pounds  of  salted 
pork,  which  was  then  worth  twenty-two  cents  per 
pound,  and  he  also  left  a  lot  of  hogs.  That  the  plain- 
tiff  did  not  return  to  his  home  until  the  last  of  April 
1865.  That  during  the  late  war  the  United  States 
military  forces  occupied  the  city  of  Williamsburg,  and 
extended  their  picket  lines  about  one  mile  beyond  said 
city.  That,  in  1863,  one  Dr.  Crittet  F.  Wat«on  came 
to  the  asylum  as  its  superintendent,  having  been  sent 
there  by  the  Pierpoint  government.  That  on  his  ar- 
rival he  submitted  the  oath  of  allegiance  to  the  United 
States  government,  to  the  bfficers  then  in  charge  of 
the  asylum.  That  they  refused  to  take  said  oath. 
That  there  was  no  board  of  directors  for  the  asylum 
after  the  Federal  forces  took  charge  of  Williamsburg. 
That  the  members  of  the  board  had  left,  and  were 
scattered  over  the  country.     That  said  Watson  left  the 
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asylum  before  the  end  of  the  year  1863.     That  from      1876. 
April  1863,  to  the  end  of  the  war,  the  military  autho-     xermT 

rities  stationed  at  Williamsburg  controlled  the  asylum; 

the  officer  in  command  exercised  the  chief  control.  East.  Lun. 

Asylum 

That  many  of  the  subordinate  officers  of  the  institu-  v. 
tion,  who  were  in  office  prior  to  April  1863,  remained 
in  office  while  Watson  and  the  military  had  control, 
and  this  state  of  things  continued  until  the  close  of 
the  war.  That  while  the  military  authorities  had  con- 
trol they  furnished  the  institution  with  supplies,  but 
very  often  they  sent  parties  out  in  the  country  and 
took  supplies  for  the  asylum  from  the  citizens.  That 
in  January  1866  one  Colonel  West  was  in  command  at 
Williamsburg,  and  a  party  was  sent  out  in  the  country 
under  command  of  Captain  Holmes.  That  this  party 
went  to  "  Warhill,"  the  residence  of  the  plaintiff,  and 
by  force  took  from  there  all  of  his  corn  and  salted  pork, 
it  requiring  ten  large  four-horse  wagons  to  haul  the 
same,  one  of  which  wagons  and  team  belonged  to  the 
Eastern  Lunatic  Asylum.  That  the  corn  and  pork  was 
carried  first  to  Fort  Magruder,  a  military  post  near 
Williamsburg,  and  from  there  was  sent  by  said  Colonel 
West  directly,  and  without  unloading  the  wagons,  to 
the  asylum  for  its  use,  and  that  the  said  corn  and  pork 
was  delivered  to  the  asylum.  That  the  plaintiff  did 
not  institute  his  suit  at  an  earlier  day  because  he  did 
not  know,  until  a  short  time  before  its  institution,  what 
had  become  of  his  corn  and  pork. 

Upon  the  application  of  the  Eastern  Lunatic  Asylum 
a  writ  of  err<Jr  and  supersedeas  was  awarded  by  one  of 
the  judges  of  this  court. 

C.  Branchy  for  the  appellant. 

It.  H.  Armisieadj  for  the  appellee. 
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1876.  Staples,  J.  This  is  an  action  of  trover,  brought  by 
rermj  Goorgo  W.  Garrett  against  the  Eastern  Lunatic  Asy- 
lum, in  the  Circuit  court  of  James  City  county.    Upon 


^£*  1^"***  the  trial  at  the  April  term  1874,  the  parties  waiving  a 
V.  jury,  judgment  was  rendered  for  the  plaintiff.  The 
defendant  moved  for  a  new  trial,  which  was  overruled. 
Thereupon  the  defendant  excepted  and  the  court  cer- 
tified the  evidence. 

This  evidence,  so  far  as  it  is  material  to  the  present 
purpose,  shows  that  from  the  beginning  of  the  year 
1863  to  the  close  of  the  war,  the  federal  troops  sta- 
tioned at  Williamsburg  controlled  the  asylum  there, 
the  officer  in  command  exercising  chief  command. 

Previous  to  this  time,  a  superintendent  appointed 
by  the  Pierpoint  government  had  the  management  for 
a  brief  period.  There  was  no  board  of  directors,  the 
members  having  left  the  community,  and  were  scat- 
tered over  the  country.  Many  of  the  subordinate 
officers,  however,  remained  at  the  asylum  in  discharge 
of  their  duties.  During  the  time  the  military  had  the 
control,  they  furnished  the  institution  with  supplies, 
often  sending  parties  into  the  country  and  taking  pro- 
visions from  the  citizens.  In  January  1865,  a  party 
of  Federal  soldiers  was  sent  out  under  the  command 
of  a  captain,  upon  an  expedition  of  the  kind.  They 
went  to  the  residence  of  the  plaintiff,  who  was  absent, 
and  by  force  took  all  his  corn  and  salted  pork,  suffi- 
cient to  fill  ten  large  four-horse  wagons,  one  of  which 
belonged  to  the  asylum.  The  wagons  were  first  driven 
to  Fort  Magruder,  a  military  post  near  Williamsburg, 
and  from  that  place,  without  being  unloaded,  were 
sent  by  the  commanding  officer  directly  to  the  asylum, 
where  the  provisions  were  left  for  the  use  of  the  in- 
mates. 

Upon  this  state  of  facts  we  are  called  upon  to  de- 
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termiDe  whether  the  asylum  can  be  held  liable  for  the     1876. 
value  of  the  plaintiff's  property.     No  right-thinking    t^J 

man  will  question  the  equity  of  the  claim  asserted. 

The  plaintiff  ought  to  be  paid,  unless  there  is  some  East.  Lun. 
very  positive,  direct,  legal  impediment  in  the  way  of      v. 

•  •  Garrett. 

nis  recovery. 

The  ground  taken  by  the  defendant  is,  that  the  Fed- 
eral commander  had  by  the  laws  of  war  the  right  to 
take  the  plaintiff's  property;  and  the  mere  fact  that 
the  property  was  subsequently  appropriated  to  the  use 
of  the  asylum,  instead  of  the  Federal  troops,  cannot 
impose  any  legal  liability  upon  the  asylum  to  account 
for  its  value.  In  other  words,  the  goods  became,  by 
the  capture,  the  property  of  the  United  States  govern- 
ment, and  the  plaintiff  had  no  longer  any  claim  to 
them  as  against  any  person  whatever. 

In  considering  this  argument,  it  is  proper  to  enquire 
very  briefly,  what  is  the  usage  of  nations  engaged  in 
war  with  regard  to  the  capture  of  moveable  property 
on  land.  The  general  rule,  well  settled  by  the  hu- 
manity and  policy  of  modern  times,  is  to  abstain  from 
taking  such  property  without  making  compensation, 
unless  in  special  cases  declared  by  the  necessary  ope- 
rations of  war.  The  exceptions  are,  first,  seizure  by 
way  of  penalty  for  military  offences;  second,  property 
taken  on  the  field  of  battle,  or  in  storming  a  fortress 
or  town,  which  is  usually  termed  booty;  and,  third, 
forced  contributions  or  levies  for  the  support  of  the 
invading  army,  or  as  an  indemnity  for  the  expense  of 
maintaining  order  and  affording  protection  to  the 
inhabitants.  * 

Another  exception  to  the  rule  is  said  to  be  found  in 
the  peculiar  nature  of  the  property  which  is  the  sub- 
ject of  capture.  If  the  hostile  power  has  an  interest 
in  the  property  which  is  available  to  him  for  the  pur- 
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1876.     poses  of  war,  that  fact  makes  it  prima  fcuAe  liable  to 
■^Te^'?'  capture.     1  Kent  Com.  112;  Dana's  Wheat.  256,  note 
171;  Halleck  457. 


East.  Lun.     jjj  ^he  late  war  between  the  northern  and  southern 

Asylum 

V.  sections  cotton  was  regarded  as  a  subject  of  foreign 
^^  '  and  domestic  commerce,  and  as  one  of  the  main 
sources  of  war  relied  upon  by  the  Confederate  autho- 
rities for  the  purchase  of  arms  and  the  preservation 
and  extension  of  the  public  credit.  It  was  therefore 
held  in  the  federal  courts  to  be  a  lawful  subject  of 
capture.  The  decision  of  the  Supreme  Court  of  the 
United  States  in  Mrs.  Alexander's  cotton^  2  Wall.  U.  S. 
R.  401,  was  placed  avowedly  upon  this  ground  and 
this  alone.  See  also  Coolidge  v.  Guthrie^  decided  by 
Mr.  Justice  Swayne  in  the  United  States  Circuit  Court 
for  the  northern  district  of  Ohio,  8  Amer.  Law  Reg. 
K  S.  page  22. 

In  this  last  case  the  cotton  had  been  taken  from  the 
farm  of  General  Pillow  and  sold  by  General  Curtis  of 
the  United  States  army.  In  an  action  against  the 
purchaser,  the  defence  was  placed  wholly  upon  the 
ground  that  cotton  was  lawful  prize  of  war :  It  was 
not  asserted  by  any  one,  that  it  was  competent  for  a 
federal  officer  to  seize  and  confiscate  any  and  every 
species  of  moveable  property  belonging  to  Southern 
citizens,  and  by  such  seizure  divest  the  title  of  the 
true  owner. 

In  1780  an  officer  under  the  command  of  Lord 
Cornwallis,  or  Lord  Raudon,  took  from  a  farmer  in 
South  Carolina  negroes,  horses,  cattle  and  hogs,  and 
under  military  orders  had  them  taken  to  the  British 
garrison  at  Camden.  He  was  sued  by  the  owner  in 
1784;  and  he  pleaded  the  orders  of  his  superiors,  and 
further,  that  no  part  of  the  property  was  appropriated 
to  his  own  use:  but  the  court  held  that  both  his  supe- 
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rior  officers  and  himself  were  equally  guilty  as  tres-     1876. 

January 
passers.  Term. 

In  the  case  of  Clark  v.  Dick^  decided  in  the  Circuit 

court  of  the  United  States  for  the  district  of  Missouri,  East  Lim. 

'     Asylum 

reported  in  9  Amer.  Law  Reg.  N.  S.  739,  the  de-  v. 
fendent  pleaded  that  at  the  time  of  the  alleged  tres- 
pass a  state  of  civil  war  existed,  and  martial  law  duly 
declared;  that  the  alleged  trespasses  were  compulsory 
assessments  made  by  order  of  the  commanding  gen- 
eral of  the  army  of  the  department  of  Missouri.  It 
was  held  that  these  facts  brought  the  case  within  the 
influence  of  the  provision  of  the  Missouri  constitu- 
tion exempting  persons  from  all  liability  civil  and 
criminal,  for  acts  done  during  the  war  under  the  au- 
thority of  the  United  States  government  and  its  offi- 
cers. It  was  not  pretended  in  that  case,  that  the 
defendant  was  exempt  by  the  laws  of  war  from  all 
liability.  The  sole  reliance  of  the  defence  was  the 
constitutional  provision  referred  to.  See  also  Lucas  v. 
Bruce^  4  Amer.  Law  Reg.  N.  S.  95;  Cummings  v. 
Biggs'  adm'or,  1  Heiskill  N.  67. 

These  cases  were  not  decided  by  courts  of  the  last 
resort;  they  are,  therefore  not  cited  as  controlling  au- 
thority. Nor  do  I  mean  to  affirm  that  the  doctrines 
they  announce  are  in  entire  harmony  with  the  laws  of 
war  as  laid  down  by  learned  publicists  and  commen- 
tators. They,  however,  show  the  general  repugnance 
of  the  courts  to  give  any  extension  to  this  doctrine  of 
military  supremacy  over  the  lives  and  property  of 
citizens  even  in  the  time  of  actual  hostilities. 

Be  this  as  it  may,  the  laws  of  nations  already  stated, 

exempt  property  or  land  from  seizure  and  confiscation, 

except  it  be  such  as  is  available  to  the  enemy  for 

purposes  of  war,  or  such  as  may  become  booty  in 

special  cases,  when  taken  from  enemies  in  the  field  or 
Vol.  xxvii — 22 


Digitized  by 


Google 


170  COURT  OF   APPEALS    OF  VIRGINIA. 

1876.  in  beseiged  towns,  or  such  as  may  be  necessary  to  the- 
TemiJ  actual  operation  of  the  invading  army,  and  is  taken 
by  way  of  military  contributions  levied  upon  the  in- 


East.  Lun.  habitants  of  the  hostile  territory. 

Asylum  "^ 

V.  In  the  present  case,  the  seizure  of  the  plaintiff's  pro- 

perty  cannot  be  justified  upon  either  of  the  grounds 
mentioned.  The  only  one  of  these  which  furnishes 
any  semblance  of  warrant  for  the  act,  is  that  the  goods 
were  taken  by  way  of  military  requisition  or  assess- 
ment. It  will  be  observed,  however,  that  they  were  not 
taken  for  the  use  of  the  army,  or  for  the  benefit  of  the 
United  States  government.  It  was  not  the  intention 
of  the  oflScer  to  appropriate  the  property  to  either  or 
these  objects;  nor  was  it  taken  by  way  of  indemnity  to 
the  conqueror  for  expenses  incurred  in  supporting  the 
inhabitants.  It  is  one  thing  to  exercise  a  right  of  cap- 
ture for  the  government,  another,  and  a  very  different 
thing,  to  seize  the  property  of  one  citizen  merely  for 
the  purpose  of  transfer  to  another. 

There  is  no  doubt  but  that  the  federal  commander 
at  Williamsburg  was  influenced  by  motives  of  hu- 
manity, and  to  a  great  extent  by  actual  necessity,  in 
taking  charge  of  the  asylum,  and  in  furnishing  the 
inmates  with  the  means  of  subsistence.  The  institu- 
tion was  left  by  the  calamities  of  war  without  a  board 
of  directors,  without  a  superintendent,  and  without 
the  means  of  subsistence.  In  this  condition  of  things 
the  strongest  considerations  of  humanity  required  the 
federal  authorities  to  see  that  the  unfortunate  inmates 
were  not  left  to  starve,  nor  turned  loose  upon  the 
country,  to  add  to  the  horrors  of  the  struggle.  But 
whatever  may  have  been  the  necessities  of  the  asylum, 
the  military  authorities  were  not  authorized  to  relieve 
them  by  exactions  and  forced  contributions  levied 
upon  the  plaintiff.     With  equal  propriety  it  might  be 
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claimed  that  the  federal  commander  finding  a  citizen  1876. 

in  want  of  a  horse  to  cultivate  his  farm  could  seize  Term. 
the  plaintiff*8,  and  appropriate  it  to  that  purpose,  and 


V. 

Garrett. 


thus  divest  the  title.  ^f-  ^^- 

Asylum 

In  the  case  of  Moron  v.  Smelly  5  West  Va.  R.  26,  it 
appeared  that  a  party  of  Confederate  soldiers  had  gone 
into  the  county  of  Taylor  and  taken  a  number  of 
horses  belonging  to  citizens  of  that  county;  thereupon 
a  federal  oflScer  commanding  a  military  post  for  the 
department  of  West  Virginia,  ordered  an  equal  num- 
ber of  horses  to  be  taken  from  citizens  who  sympa- 
thized with  the  Confederate  caus^,  and  turned  over  to 
the  persons  whose  horses  had  been  taken  by  the  Con- 
federate soldiers.  The  plaintiff  was  one  of  those 
whose  horse  was  seized  by  the  order  of  the  federal 
commander,  and  after  the  war  he  brought  his  action  of 
trover  against  the  party  having  the  horse  in  possession 
under  authority  of  the  federal  officer. 

The  Supreme  court  of  West  Virginia,  a  tribunal 
then  certainly  having  but  little  sympathy  with  the 
Confederate  cause,  unanimously  held  that  the  act  of 
tiie  federal  officer  was  illegal,  and  conferred  no  title 
upon  the  defendant.  And  yet  it  is  easy  to  understand 
that  the  decision  would  probably  have  been  very  differ- 
ent if  the  officer  had  seized  the  horse  for  the  use  of 
the  army,  in  the  exercise  of  the  right  of  capture.  The 
plaintiff's  title  being  divested  by  the  capture  for  lawful 
purposes  in  war,  he  could  not  have  recovered  against 
the  defendant,  no  matter  how  the  latter  might  have 
acquired  possession. 

In  the  present  case  it  may  be  that  the  federal  com- 
mander seized  the  plaintiff's  property  by  virtue  of  his 
authority  and  power  as  an  officer;  but  it  is  perfectly 
clear  that  he  was  not  exercising,  or  attempting  to  exer- 
cise, the  right  of  capturing  an  enemy's  property  for 
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1876.  purposes  of  war.  That  power  he  could  exercise  only 
TormT  f*^r  ^^^  benefit  of  his  army  or  his  government.  In 
undertaking  to  seize  and  transfer  the  plaintiff's  pro- 


East.  Lun.  perty  to  the  defendant,  he  transcended  his  authority 
V.  and  violated  the  laws  and  usages  of  war. 
^^^  The  most  just  and  reasonable  inference  is,  that  he 
did  not  intend  to  determine  anything  affecting  the 
right  of  property;  that  having  taken  the  plaintiff *8 
goods  by  sheer  physical  power  for  the  use  of  the  asy- 
lum, his  purpose  was  that  the  rights  of  the  parties 
should  be  finally  settled  by  the  laws  of  that  govern- 
ment to  which  they  belonged.  The  fact  that  the  pro- 
visions were  taken  to  the  asylum  without  unloading — 
if  it  indicates  anything  at  all — plainly  shows  that  the 
purpose  was  that  these  supplies  must  be  understood 
as  being  designed  exclusively  for  the  asylum,  and  not 
for  the  benefit  of  the  Federal  government,  its  officers 
or  agents. 

We  should  hesitate  long  before  we  gave  our  sanc- 
tion to  an  act  which,  if  it  was  not  robbery,  was  an 
arbitrary  seizure  of  the  plaintiff's  property  without 
the  shadow  of  a  justification,  either  as  an  act  of  war 
or  of  peace.  We  should  be  still  more  cautious  how 
we  sanction  the  doctrine  that  any  officer  of  an  invad- 
ing army  may,  at  his  good  will  and  pleasure,  divest 
and  establish  the  transfer  of  titles  from  one  citizen  to 
another,  upon  vague  and  general  notions  of  belliger- 
ent rights  and  powers. 

There  is  another  point  of  view  in  which  this  ques- 
tion deserves  some  consideration.  At  the  time  of  this 
seizure,  the  Federal  authorities  were  in  the  undisputed 
occupation  of  the  city  of  Williamsburg,  and  had  been 
for  more  than  two  years.  Their  dominion  was  abso- 
lute and  unquestioned.  Now  in  Mrs.  Alexander's  cot- 
toTij  2  Wall.  U.  S.  R.  15,  it  was  insisted  by  her  counsel, 
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that  her  cotton  was  not  liable  to  capture  because  the  1876. 

territory   was  not  enemy  territory.      The   Supreme  xerm?^ 
court  of  the  United  States  did  not  controvert  the  pro- 


position of  law;  but  they  said  the  military  occupation  E^t.  Lun. 
by  the  Federal  troops  was  too  limited,  too  incomplete,  v. 
too  brief  and  too  precarious,  to  change  the  enemy 
relation  created  for  the  country  and  its  inhabitants 
by  three  years  of  continuing  rebellion,  interrupted  at 
least,  for  a  few  weeks  only,  but  immediately  renewed 
and  ever  since  maintained. 

In  the  case  before  us,  whatever  may  have  been  the 
effect  of  the  long  continued  occupation  of  the  region 
around  Williamsburg  by  the  federal  forces — whether 
that  territory  did  or  did  not  cease  to  be  enemy's  terri- 
tory, according  to  the  strict  terms  of  war — still,  the 
plaintiff  not  being  under  the  jurisdiction  and  control 
of  the  Confederate  government,  and  the  property  be- 
ing also  at  the  time  of  seizure  free  from  that  control, 
and  having  so  continued  for  years,  was  not  in  the  pre- 
dicament which  made  it  the  subject  of  capture.  Both 
by  its  laws  and  proclamations  the  federal  government 
had  promised  protection  of  persons  and  property  to 
Southern  citizens  submitting  to  its  control.  If  the 
officer  had  taken  the  plaintiff's  property  assuredly  for 
the  use  of  his  army  without  compensation,  he  would 
have  violated  his  duties  and  no  doubt  his  instructions. 
Much  more  did  he  transcend  his  authority  in  plun- 
dering the  plaintiff  for  the  benefit  of  the  asylum,  in 
taking  a  citizen's  goods  to  feed  the  state  paupers. 
The  language  of  the  Supreme  Court  of  the  United 
States  in  MUcheU  v.  Harmony^  13  How.  U.  S.  R.  115, 
is  very  applicable  to  such  a  case :  And  that  is,  that  a 
military  officer  cannot  impress  the  private  property  of 
a  citizen  into  the  public  service  without  compensation, 
except  under  the  most  argent  necessity,  such  as  will 
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1876.  admit  of  no  delay,  and  where  the  action  of  the  civil 
Term?^  authorities  would  be  too  late  in  providing  the  means 
which  the  occasion  calls  for.     It  is  the  emergency  that 


^As\^^^'  K^^^®  ^^®  right;  and  the  emergency  must  be  shown  to 
V.       exist  before  the  taking  can  be  justified. 

The  only  remaining  question  is  whether  an  action 
of  trover  is  the  proper  remedy  in  this  case.  The 
anylum  is  a  corporation  and  as  such  may  sue  or  be 
sued  in  trespass  or  trover.  Tarborough  v.  Bank  of 
England^  16  East's  B.  5.  If  a  corporation  obtain 
property  which  does  not  belong  to  it,  its  duty  is  to  re- 
store it,  or  if  used  to  render  an  equivalent  to  the 
owner.  It  was  the  duty  of  the  corporate  authorities 
to  supply  the  inmates  with  the  means  of  subsistence. 
If  they  failed  or  were  unable  to  do  so,  and  the  plain- 
tiff's property  was  taken  for  that  purpose  by  one  as- 
suming to  act  for  the  asylum,  and  as  its  agent,  and  the 
goods  have  been  actually  used  by  the  asylum,  it  is 
responsible  for  the  value;  and  is  estopped  to  deny 
the  authority  of  the  agent  in  the  act  of  conversion. 
In  all  cases  a  destruction  of  the  chattel  is  an  act  of 
conversion,  for  its  effect  is  to  deprive  the  owner  en- 
tirely of  his  property. 

It  has  been  held  in  many  cases,  that  where  the  law 
imposes  an  obligation  on  a  corporation  which  it  re- 
fuses or  fails  to  discharge,  it  may  be  held  liable  civilly 
at  the  suit  of  a  party  who  sustains  damages  in  conse- 
quence of  its  refusal.  And  where  the  law  makes 
paupers  or  lunatics  a  charge  upon  a  corporation,  it  is 
bound  to  provide  them  a  comfortable  support.  And 
it  has  been  held  in  a  number  of  cases  that  if  the  cor- 
poration will  not  discharge  this  duty,  individuals  may 
furnish  the  necessaries  and  look  to  the  corporation  for 
remuneration.  Trustees  of  Cincinnati  totonship  ^.  v. 
Ogden,  6  Ham.  R.  28;  Shreve  v.  Budd,  2  Halst.  K.  431; 
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Seoffraves  v.  Gty  of  AUon^  18  Uli.  R.  866 ;   Tomlinson  v.  1876. 

BmtaU^  6  Barn,  and  Cress,  788.     See  also  ArgmU  v.  ^^ 
CSty  of  San  Francisco,  16  Cal.  R.  255,  282.     And  see 


V. 

Garrett 


case  in  2  Rob.  Prac.  (New  E.)  448-'4.     Here  the  case  E^- Lun 

^  '  Asylum 

is  mnch  stronger.  If  the  asylum  did  not  intend  to 
adopt  the  act  of  the  officer  acting  as  superintendent 
and  agent  it  ought  to  have  restored  the  goods,  or  if 
that  was  impossible  it  was  bound  to  render  an  equiva- 
lent in  value. 

Christian,  J.  I  cannot  give  my  assent  to  the  judg- 
ment of  the  court  in  this  case. 

In  my  opinion,  upon  plain  principles  of  law,  no  legal 
UabilUy  can  be  fixed  upon  the  corporation  known  as 
the  *' Eastern  Lunatic  Asylum,"  for  the  value  of  the 
provisions  taken  by  the  military  commander,  and  ap- 
propriaied  by  him  to  the  use  of  the  lunatics  in  that  asy- 
lum. 

The  action  brought  by  the  appellee  (Garrett)  is  an 
action  of  trover  and  conversion.  To  maintain  such  an 
action  two  things  are  essential :  First,  The  title  to  the 
property  must  be  in  the  plaintiff;  Second,  The  conver- 
sion by  the  defendant  must  be  wrongful,  or  at  least  vol- 
untary. In  this  case  both  of  these  essential  elements 
are  wanting. 

First :  As  to  the  title.  Garrett  was  divested  of  his 
title,  by  the  regular  impressment  made  by  the  order 
of  the  military  officer  in  command  at  Williamsburg. 

The  record  shows  that  when  the  Confederate  army 
retired  from  the  Peninsula,  the  city  of  Williamsburg 
was  occupied  by  the  Federal  army,  and  the  Eastern 
Lunatic  Asylum,  located  in  that  city,  was  from  that 
time  under  the  exclusive  control  and  protection  of  the 
Federal  commander  assigned  to  that  military  post  by 
the  Federal  government.    Both  the  superintendent 


Digitized  by 


Google 


176  COURT   OF   APPBALS    OF   VIRGINIA. 

1876.     and  directors  of  that  institution   had  fled  with  the 
^rm7    Confederate  army.     Indeed,  all  the  officers  of  the  in- 
stitution, except  perhaps  the  nurses  and  other  subordi- 


V. 

Garrett. 


East  Lun.  ,j^^g  employees  of  the  asylum,  left  upon  the  evacuation 
of  the  city  of  Williamsburg  by  the  Confederate  forces. 
It  became  a  matter  of  stern  necessity,  as  well  as  the 
highest  duty  of  humanity,  that  the  military  com- 
mander should  take  possession  of  that  institution  and 
provide  for  its  unhappy  and  defenceless  inmates,  who 
could  make  no  provision  for  themselves. 

That  this  military  commander  had  the  right,  under 
the  laws  of  war,  to  make  impressments,  and  compel 
forced  contributions  from  the  people  residing  within 
the  military  district  of  which  he  had  command,  for 
the  support  of  the  unfortunate  lunatics  whom  the  for- 
tunes of  war  had  placed  under  his  protection,  seems 
to  me  too  plain  a  proposition  for  serious  debate  or 
question. 

Upon  the  evacuation  of  the  city  of  Williamsburg, 
and  its  occupation  by  the  Federal  army.  Colonel  West, 
the  officer  in  command,  found  this  asylum,  with  its 
hundreds  of  unhappy  and  dependent  inmates,  deserted 
by  its  officers,  without  provisions,  and  helpless  to  pro- 
vide them.  Must  they  be  turned  loose?  Must  they 
be  left  within  the  walls  of  the  asylum  as  prisoners  to 
starve?  What  did  the  enlightened  public  law  and  the 
laws  of  civilized  warfare  demand  at  his  hands?  Plainly 
to  protect  them  and  provide  them  with  food.  Must 
this  food  be  furnished  out  of  his  own  commisariat? 
Had  he  not  the  right  to  make  forced  contributions 
upon  the  people  for  that  purpose?  Must  these  poor 
unfortunates  starve  because  he  could  not  furnish  them 
out  of  his  own  commissary  stores,  and  because  he  had 
no  authority  to  impress  provisions  for  that  purpose  ? 
If  these  provisions  (the  corn  and  pork  of  Garrett)  had 
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been  taken  by  impressment,  by  order  of  Colonel  West  i876. 

for  the  support  of  his  own  army,  the  title  (it  is  con-  t^^ 
ceded)  woald  have  passed  out  of  Garrett  at  the  mo- 


ment of  the  impressment.     Did  not  the  title  also  pass  E^t.  Lun. 
to  the  federal  commander,  and  out  of  Garrett,  the  mo-       v. 
ment  they  were  impressed  for  the  legitimate  and  more 
humane  use  of  these  poor  starving  lunatics? 

It  must  be  borne  in  mind  that  these  provisions  (corn 
and  pork)  taken  from  the  defendant  in  error  (Garrett) 
were  not  seized  by  a  band  of  marauders  and  robbers 
without  authority,  but  by  a  military  officer  acting 
under  authority  of  Colonel  West,  an  officer  in  com- 
mand of  the  military  district,  and  in  command  of  the 
army  of  occopation. 

That  such  property  as  that  taken  from  the  phtintiff 
was  a  proper  subject  of  capture  under  the  laws  of  war 
cannot  be  denied. 

The  principles  of  public  law,  recognized  by  all  civil- 
ized nations,  and  asserted  by  all  enlightened  publicists, 
declare  the  right  of  capture  of  such  property  by  the 
army  of  occupation ;  and  when  taken,  not  by  marau- 
ders, but  by  regular  impressment,  authorized  by  the 
officer  in  command,  is  lawful.  Halleck's  In.  iN'at.  Law 
458,  §  15,  and  cases  there  cited. 

The  title  to  property  thus  taken  in  war  must,  upon 
general  principles,  be  considered  as  immediately  di- 
vested from  the  original  owner,  and  transferred  to  the 
captor.  As  to  personal  property  or  moveables,  the 
title  is  in  general  lost  to  the  former  proprietors,  as  soon 
as  the  enemy  has  acquired  a  firm  possession.  The  pro- 
perty becomes  absolutely  the  property  of  the  captor, 
and  the  original  owner  is  absolutely  divested  of  his 
title  thereto.  Wheaton  on  International  Law,  §  859; 
1  Kent's  Com.  110  (marg.);  also  see  Secretary  Marcy's 
Vol.  XXVII — 28 
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1876.     Instructions  to  General  Taylor  in  note  to  Ist  Kent  92 

January     ,  » 

Term.    (marg). 

Now  it  is  conceded  in  the  opinion  of  the  court,  that 

East.  Lun.  \f  Qarrctt's  corn  and  pork  had  been  taken  for  the  sup- 
Asylum  ^  ^ 
port  of  the  army  of  occupation,  the  capture  would 

have  been  lawful,  and  the  original  owner  divested  of 
his  title.  But  it  is  said  that  as  they  were  not  taken 
for  that  purpose,  but  for  the  use  of  the  lunatics,  the 
title  of  the  owner  was  not  divested,  and  that  he  may 
recover  their  value  from  the  Eastern  Lunatic  Asylum. 
I  cannot  see  the  force  of  this  view.  If  the  property 
taken  was  subject  to  capture  under  the  laws  of  vmr;  if  it 
was  made  by  regular  impressment  by  an  officer  having 
authority  to  make  it,  tlie  title  teas  at  once  transferred  to 
the  captorSj  and  was  no  longer  in  the  original  owner. 
It  matters  not  (the  property  itself  being  under  the 
laws  of  war  a  proper  subject  of  capture),  what  dis- 
position the  captor  made  of  it,  whether  he  fed  it  away 
to  his  own  soldiers,  or  distributed  it  among  the  poor, 
or  gave  it  away  to  prisoners  he  had  captured,  or  fed  it 
away  to  starving  and  helpless  lunatics,  whom  the  for- 
tunes of  war  had  placed  under  his  protection  and  con- 
trol, the  question  of  title  cannot  be  affected  by  the  use 
he  made  of  the  provisions.  They  were  a  proper  sub- 
ject of  capture  to  an  army  of  occupation  in  the  enemy's 
country,  and  when  captured  by  regular  impressment 
the  title  passed  to  the  captor,  and  cannot  be  affected  by 
the  use  the  captor  made  of  them,  whether  used  to  feed 
the  army  of  occupation,  or  as  a  benefaction  to  the 
helpless  inmates  of  a  lunatic  asylum. 

I  deny  that  the  military  commander  had  the  right 
to  make  capture  of  provisions  only  for  the  support  and 
maintenance  of  his  army.  I  insist  that  upon  principle 
and  express  authority  of  the  most  learned  writers  on 
international  law,  he  had  the  same  right  to  make 
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forced  contribatioDs  from  the  people  within  his  mili-  1876. 

tary  lines,  for  the  support  of  these  unhappy  lunatics  t^! 
whom  the  fortunes  of  war  had  temporarily  placed 


Garrett 


under  his  protection,  as,  it  is  conceded,  he  had  to  ^*  ^"*^ 
make  forced  contributions  for  the  support  of  his  own    ^  v. 
soldiers.     He  could  do  this  with  or  without  compen- 
sation if  the  necessity  arose;  and  of  that  necessity  he 
was  the  sole  judge. 

Mr.  Halleck,  in  his  admirable  work  on  the  Laws  of 
War,  p.  457,  says :  "  The  modern  usage  is  not  to  take 
private  property  on  land  without  making  compensa- 
tion, except  in  certain  specified  cases.  These  excep- 
tions may  be  stated  under  three  general  beads :  1st, 
Ck>nfiscalion  or  seizure  by  way  of  penalty  for  military 
offences.  2nd,  Forced  contributions  for  the  suppbrt  of 
invading  armies,  or  as  an  indemnity  for  the  expenses 
of  maintaining  order  and  affording  protection  to  the* 
conquered  inhabitants.  And,  3d,  Property  taken  on 
the  field  of  battle  or  in  storming  a  fortress  or  town. 
All  enlightened  publicists  and  writers  on  international 
law,  Kent,  Vattel,  Grotius  Poison,  Martens  and  Hef- 
flite,  lay  down  the  same  doctrine.  One  of  the  ex- 
ceptions to  the  general  rule  (that  private  property 
on  land  ought  not  to  be  taken  without  compensation) 
is  that  it  may  be  there  ^^for  the  purpose  of  afford- 
ing protection  to  the  conquered  inhabitants;'^  and  these 
writers  all  agree  that  when  so  taken  the  title  of  the 
original  owner  is  divested. 

If  private  property  may  be  taken  for  the  purpose  of 
affording  protection  to  the  conquered  inhabitants, 
surely  a  multt  fortiori  it  may  be  done  also  for  the  pro- 
tection and  maintenance  of  that  part  of  the  conquered 
inhabitants  who  are  helpless  and  hopeless  lunatics. 
It  is  clear,  therefore,  that  the  corn  and  pork  taken  from 
Garrett  being  property  which  under  the  laws  of  war 
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1876.  was  subject  to  capture,  and  being  taken  by  regular  im- 
TermJ  prcssraent  by  the  commanding  officer  of  the  army  of 
occupation,  the  legal  title  of  Garrett  in  this  property 


East.  Lun.  ^^g  divcsted  from  him  and  vested  in  the  captor.     It 

Asylum  * 

V.  follows,  therefore,  that  Garrett  having  no  title,  cannot 
maintain  the  action  of  trover. 

So  much  for  the  plaintiff.  How  is  it  with  the  defen- 
dant? Did  the  defendant  make  a  conversion  of  this 
property?  Who  is  the  defendant?  The  Eastern  Lu- 
natic Asylum,  a  corporation  created  by  statute,  and 
composed  of  the  president  and  board  of  directors. 
How  did  this  corporation  make  the  conversion  com- 
plained of  by  the  plaintiflT?  At  the  time  of  the  trans- 
action, out  of  which  this  suit  grew,  the  board  of  direc- 
recto'rs  was  scattered,  the  superintendent  was  gone. 
There  was  no  corporate  body  at  Williamsburg.  The 
building  was  there,  and  the  unhappy  inmates  were 
there;  but  the  board  of  directors,  and  every  officer  ex- 
cept certain  subordinates,  such  as  nurses,  &c.,  were  all 
gone.  The  corporation  was  not  there.  Jif  could  make 
no  contract — it  could  commit  no  trespass — it  could 
make  no  conversion. 

Here  then  we  have  a  case  in  which,  m  an  action  of 
trover^  a  plaintiff  who  has  no  title^  recovers  against  a  defen- 
dant,  who  not  only  did  not^  but  could  noty  make  a  conversion. 

But  it  is  said  that  the  inmates  of  the  Eastern  Luna- 
tic Asylum  got  the  benefit  of,  had  the  use  of  Garrett's 
corn  and  pork,  and  therefore  the  corporation  ought  to 
pay  for  them.  Is  this  a  sound  view?  Now  waiving 
the  insuperable  objections  as  to  the  form  of  the  action^ 
is  this  true?  Let  us  see  if,  upon  the  most  equitable 
and  liberal  principles,  treating  the  action  of  trover  as 
an  equitable  action,  this  is  true? 

Suppose  that  Colonel  West  (as  he  did  do  in  fact) 
had  arrested  as  prisoners  a  number  of  citizens  of  Wil- 


Digitized  by 


Google 


COURT   OF  APPEALS    OP  VIRGINIA.  181 

liamsburg,  and  had  fed  them  during  their  imprison-  1876. 

ment  with  the  provisions  taken  from  Garrett:  is  it  pos-  xermT 
sible  that  after  the  close  of  the  war  those  gentlemen 


could  have  been  sued  by  Qfirrett,  and  a  recovery  had  East  Lun. 
upon  the  ground  that  they  had  the  use  of  the  provi-  v. 
sions  thus  taken,  and  that  too  in  an  action  of  trover 
and  conversion?  Or  suppose  (as  he  did  do)  Colonel 
West  had  distributed  to  the  poor  of  Williamsburg 
certain  provisions,  and  these  were  such  as  he  had  cap- 
tured from  Mr.  Garrett:  is  it  possible  that  after  the 
war  G^arrett  could  have  recovered  of  the  returned 
Confederate  soldier  the  value  of  these  provisions, 
consumed  by  his  family,  given  to  them  by  the  Federal 
commander,  upon  the  ground  that  those  families  used 
them,  and  that  too  in  an  action  of  trover.  The  nega- 
tive to  these  questions  is  no  stronger  than  the  negative  ' 
to  the  proposition  which  this  court  asserts  against  the 
Eastern  Lunatic  Asylum.  To  maintain  such  an  action 
is  to  reverse  all  the  rules  of  law,  and  to  declare  that 
in  an  action  of  trover  a  plaintiff  without  title  can  re- 
cover against  a  defendant  who  did  not  and  could  not 
make  a  conversion. 

If  the  appellee  has  any  claim  it  is  one  that  ought  to 
be  addressed  to  the  generosity  and  sense  of  justice  of 
the  legislature,  but  cannot  be  maintained  in  a  court  of 
law.  I  am  for  reversing  the  judgment  of  the  Circuit 
court,  and  remitting  the  appellee  for  redress  to  the 
legislature. 

MoNCURB,  P.,  and  Anderson,  J.,  concurred  in  the 
opinion  of  Staples^  J. 

Judgment  affirmed. 
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Term. 


Cabbll  ^  als.  V.  Cox. 

February  lo. 

1876.      I.  C  executes  a  bond  to  H,  executor  of  E,  and  commissioner  under  a 
January  decree  of  the  Circuit  court  of  H,  in  the  case  of  H  and  R,  with  con- 

ditions reciting  that  C  has  borrowed  of  H,  executor  and  commissioner 
as  aforesaid,  the  sum  of,  Ac,  of  the  money  of  his  testator's  estate, 
which,  by  the  decree  aforesaid,  he  is  authorized  to  put  out  at  interest, 
Ac.  In  an  action  on  this  bond  by  H  against  C,  not  averring  any 
order  of  the  court  authorizing  H  to  collect  the  money,  upon  demur- 
rer held  the  declaration  is  sufficient. 

2.  The  decree  under  which  H  loaned  the  money  to  C,  authorized  H  to 
lend  any  money  of  his  testator's  estate  in  his  hands  upon  security  on 
real  estate,  and  to  take  bonds  in  his  own  name  as  executor,  the  in- 
terest to  be  paid  semi-annually,  and  the  principal  when  he  may  so 
require,  and  hold  and  account  therefor  as  executor  as  aforesaid.  H 
may  sue  upon  the  bond  without  any  further  order  of  the  court  direct- 
ing him  to  collect  the  money. 

3.  In  November  1857  H  lent  the  money  to  G,  secured  on  real  estate.  In 
1861  G  wished  to  pay  it  to  H,  who  declined  to  receive  it,  saying  it 
was  well  secured,  and  it  was  not  needed.  But  in  December  1861, 
being  urged  by  G,  he  agreed  that  if  G  would  find  any  person  who 
would  take  it  he  might  do  so.  In  January  1862  G  proposed  to  C  to 
take  it,  and  in  February  C  did  take  it,  and  gave  his  bond  to  H  for  the 
amount  secured  by  deed  of  trust.  The  whole  arrangement  was  made 
through  G,  C  not  having  seen  H,  and  G  paid  C  m  Confederate 
money.     It  is  not  a  Confederate  contract,  liable  to  be  scaled. 

The  case  is  stated  by  Judge  Christian  in  his  opinion. 
Wm.  Green  and  John  Howardj  for  the  appellants. 
Sieger  and  Guy  ^  Gilliam^  for  the  appellee. 
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Christian  J.  delivered  the  opinion  of  the  court.  1876. 

January 

This  case  is  before  us  on  a  writ  of  error  to  a  judg- ^ 

ment  of  the  Circuit  court  of  the  city  of  Richmond.         q^j^h 

The  following  are  the  material  facts  disclosed  by  the       ^ 
record.  ^^^^ 

Henry  Cox  was  the  executor  of  Edward  Cox. 
He  held  in  his  hand  as  such  executor  a  consider- 
able amount.  He  could  not,  it  seems,  distribute  this 
amount  among  the  legatees  entitled,  in  consequence 
of  pending  litigation.  Whereupon  he  filed  his  bill  in 
the  Circuit  court  of  Henrico,  asking  the  advice  of  the 
court  as  to  a  proper  disposition  of  the  fund.  That 
court  on  the  17th  of  May  1854,  entered  its  decree  by 
which  it  was  declared  "that  the  plaintiflF  (Henry  Cox) 
be  authorized  to  invest  any  money  of  his  testator's 
now  in  his  hands,  or  which  may  hereafter  come  into 
his  hands,  on  six  per  cent,  loan  of  the  state  of  Virginia, 
or  bonds  guaranteed  by  the  state,  or  in  loans  to  indi- 
viduals secured  on  real  estate,  and  on  such  additional 
security  as  he  may  think  proper,  taking  bonds  and 
certificates  in  his  own  name  as  executor,  the  interest 
thereon  to  be  paid  semi-annually  and  the  principal 
when  he  may  so  require,  and  hold  and  account  therefor 
as  executor  aforesaid." 

The  record  further  shows  that  acting  under  this 
decree,  the  executor  Henry  Cox,  in  November  1857, 
loaned  to  Goddin  and  Apperson  the  sum  of  $14,082.52, 
for  which  they  executed  their  bond,  and  secured  the 
payment  thereof  by  a  deed  of  trust  upon  real  property. 
That  sometime  in  the  fall  of  1861,  Goddin  and  Apper- 
son desiring  to  pay  off  this  bond,  requested  Cox  to 
receive  payment;  but  he  expressed  his  unwillingness 
to  receive  it,  saying  the  money  was  not  needed,  and 
as  it  was  well  invested  he  was  unwilling  to  receive  it. 
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1876.  The  defendant  Qoddin  had  several  interviews  with  the 
T^rm?  plaintiflF,  who  always  expressed  an  unwillingness  to 
receive  the  money.     Finally  about  the  month  of  De- 


&^ais^  cember  1861,  the  defendant  Goddin  again  saw  the 
V.  plaintiff  and  asked  him  if  he  (Goddin)  could  find  a 
party  who  would  borrow  the  money  upon  the  same 
terms  that  they  (Goddin  and  Apperson)  held  it,  if  he 
(the  plaintiff)  would  be  willing  to  take  such  party  and 
release  them.  To  this  proposition  the  plaintiff  as- 
sented. Shortly  thereafter,  in  January  '62,  Goddin 
saw  the  defendant  Cabell,  and  informed  him  if  he 
wanted  money  he  could  effect  a  considerable  loan  for 
him,  which  he  thought  he  could  keep  for  a  long  time, 
as  the  money  belonged  to  an  estate,  and  was  held  in  a 
fiduciary  character,  and  would  not  be  wanted  for  a 
considerable  time.  Cabell  said  he  would  think  of  the 
matter;  and  shortly  thereafter  told  Goddin  he  would 
take  the  loan.  This  happened  in  the  month  of  Janu- 
ary 1862,  but  was  not  consummated  until  the  4th  Feb- 
ruary 1862,  when  Cabell,  with  Goddin  and  Apperson 
as  his  sureties,  executed  the  bond  sued  on,  and  secured 
the  payment  of  the  same,  by  deed  of  trust  on  certain 
real  property  in  and  near  the  city  of  Richmond. 
Thereupon  Cox  delivered  up  to  Goddin  and  Apperson 
their  bond  and  a  release  of  the  deed  executed  by 
them. 

The  bond  executed  by  Cabell,  with  Goddin  and 
Apperson  as  sureties,  and  which  is  the  subject  of  con- 
troversy in  this  siait,  is  in  the  following  words: 

"Know  all  men  by  these  presents,  that  we,  Henry  C. 
Cabell,  Wellington  Goddin,  and  James  L.  Apperson, 
are  held  and  firmly  bound  unto  Henry  Cox,  executor 
of  Edward  Cox  deceased,  and  commissioner  under  a 
decree  of  the  Circuit  court  of  Henrico  in  the  case  of 
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Cox  V.  Read  and  others,  in  the  just  and  fall  sum  of     1876. 
twenty-eight  thousand  one  hundred  and  sixtyfive  dol-     t^^ 

ktrs  and  four  cents;  for  the  payment  whereof  we  bind 

ourselves  jointly  and  severally  by  these  presents,  sealed  ^^ 
with  our  seals  and  dated  the  Ist  day  of  January  1862. 
The  condition  of  the  above  obligation  is  such,  that 
whereas  the  above  bound  Henry  C.  Cabell  has  bor- 
rowed of  the  said  Henry  Cox,  executor  and  commis- 
sioner as  aforesaid,  the  principal  sum  of  fourteen 
thousand  eighty-two  dollars  and  fifty-two  cents  of  the 
money  of  his  testator's  estate,  which  by  the  decree 
aforesaid  he  is  authorized  to  put  out  at  interest.  Now 
therefore,  if  the  above  bound  Henry  C.  Cabell  shall, 
whenever  required  by  the  said  Henry  Cox,  or  by  an 
order  of  the  court  in  said  cause,  pay  the  said  sum  of 
fourteen  thousand  and  eighty-two  dollars  and  fifty-two 
cents,  with  all  interest  in  arrear  thereon,  and  mean- 
while pay  the  interest  as  it  shall  accrue  semi-annually 
on  the  1st  day  of  July  and  1st  day  of  January  in 
^ach  year,  then  the  above  obligation  is  to  be  void, 
otherwise  to  remain  in  full  force." 

(Signed  by  Henry  C.  Cabell,  W.  Goddin,  and  J.  L. 
Apperson.) 

Upon  this  bond  an  action  of  debt  was  brought  in 
the  Circuit  court  of  the  city  of  Richmond.  The  de- 
fendants demurred  to  the  declaration,  pleaded  pay- 
ment, and  tendered  two  special  pleas  in  writing.  The 
Circuit  court  overruled  the  demurrer,  rejected  the  spe- 
cial pleas,  and  issue  being  joined  on  the  plea  of  pay- 
ment, and  a  jury  being  waived,  the  court  gave  judg- 
ment for  the  penalty  of  the  aforesaid  bond  to  be  dis- 
charged by  the  payment  of  fourteen  thousand  and 
eighty-two  dollars  and  fifty-two  cents,  with  interest 

from  1st  January  1862,  subject  to  a  credit  of  sixteen 
Vol.  xxvn — 24 
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1876.     hundred  and  eighty-eight  dollars  paid  27th  February 
^TZ"  1864. 
It  was  from  this  judgment  that  a  writ  of  error  was 


Cabell    allowed  by  this  court. 

&  als.  -^ 


Cox. 


The  court  is  of  opinion  that  there  is  no  error  in  the 
judgment  of  the  Circuit  court.  First.  The  demurrer 
was  properly  overruled.  There  was  no  substantial 
variance  between  the  bond  of  which  oyer  is  craved, 
and  the  bond  set  out  in  the  declaration.  The  bond 
sued  on  was  due  not  to  his  testator,  but  to  Henry  Cox, 
the  executor.  The  legal  title  was  in  him,  and  he  had 
the  right  to  demand  and  sue  for  the  same.  The  words 
in  the  bond,  "executor  of  Edward  Cox,  deceased,  and 
commissioner  of  the  Circuit  court  of  Henrico,  in  the 
case  of  Cox  v.  Read  and  others,"  may  be  regarded  as 
mere  descripiio  persorKS.  Henry  Cox  being  the  execu- 
tor, and  tlje  debt  being  payable  to  him  and  not  to  his 
testator,  he  may  bring  the  suit  in  his  own  name. 

Second.  There  was  no  error  in  the  judgment  of  the 
Circuit  court  in  rejecting  the  two  special  pleas  offered 
by  the  defendants.  The  first  plea  alleges  that  the 
action  could  not  be  maintained  against  the  defendants, 
"because  they  say  that  no  order  has  ever  been  made 
by  the  court  in  the  said  suit  of  Cox  v.  Bead,  requiring 
of  these  defendants,  or  either  of  them,  to  pay  the  said 
sum  of  $14,082.52,  with  interest  as  demanded,  or  any 
part  thereof" 

The  2nd  plea  alleges  that  the  action  cannot  be  main- 
tained, because  the  plaintiff'  has  never  been  authorized 
or  required  by  an  order  or  decree  of  the  court  in  said 
suit  of  Cox  V.  Readj  or  otherwise,  to  collect  the  said 
sum  of  $14,082.52,  or  any  part  thereof,  and  that  he 
hath  no  lawful  authority  to  collect  the  same  by  suit  or 
otherwise." 

The  decree  of  the  Circuit  court  of  Henrico  in  the 
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suit  of  Cox  V.  Read  ^c,  was  before  the  Circuit  court  of     1876. 
Bichmoud,  and  is  a  part  of  the  record  in  this  case.     Te^ 

Looking  to  that  decree,  we  find  that  Cox  was  directed 

to  loan  out  the  fund  in  his  hands,  or  which  might  come  ^^} 
into  his  hands  on  certain  security  specified,  and  to  take 
^^  bonds  and  certificates  in  his  own  name  as  executor, 
the  interest  thereon  to  be  paid  semi-annually,  and  the 
principal^  when  he  may  so  require^  and  hold  and  account 
therefor  as  executor  aforesaid."  It  is  plain  under  this 
decree,  that  Cox  had  plenary  authority  to  collect  and 
call  in  the  fund  loaned  out  at  any  time  he  saw  fit,  and 
no  further  order  of  the  Circuit  court  was  necessary 
either  to  require  the  parties,  who  had  borrowed  the 
money,  to  pay  it  into  court,  or  to  the  executor,  or  to 
authorize  the  executor  to  collect  it.  He  was  already 
invested  with  that  power  by  the  decree  under  which  he 
acted,  and  there  was  no  occasion  or  neces^ty  for  any 
further  order.  The  court  was  therefore  not  in  error  in 
rejecting  the  two  special  pleas. 

Third.  The  said  Circuit  court  did  not  err  in  giving 
judgment  for  the  whole  amount  of  the  bond  upon  the 
issue  made  up  on  the  plea  of  payment. 

The  only  question  between  the  parties  upon  that 
issue  was,  whether  the  debt  was  subject  to  be  scaled 
under  the  act  of  the  3rd  March  1866.  It  is  clear,  upon 
the  facts  of  this  case,  that  under  numerous  decisions 
of  the  court  it  must  be  held  that  the  bond  sued  upon 
is  not  such  a  contract  as  comes  within  the  terms  or 
spirit  of  the  adjustment  act  above  referred  to. 

The  scale  of  depreciation  is  applied,  only  in  a  case 
where  it  appears  that  according  to  the  true  under- 
standing and  agreement  of  the  parties  (that  is,  of  both 
parties),  the  contract  was  to  be  fnlfilled  or  performed 
in  Confederate  States  treasury  notes,  or  was  entered 
into  with  reference  to  said  notes  as  a  standard  of  value. 
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1876.    No  sach  "agreement  or  understanding"  "appears** 
T^m7   either  from  the  facts  proved  in  the  case  or  from  any 


&  als, 

V. 

Cox, 


possible  reasonable  implication  from  those  facts.  But 
Cabell  ^y^Q  y^py  contrary  appears.  Cox,  as  executor  under 
the  decree  above  referred  to,  had  loaned  the  money 
($14,080.52)  to  Goddin  and  Apperson  in  the  year  1857. 
He  was  unwilling  to  receive  it,  as  it  was  safely  invested 
and  he  did  not  need  it  for  the  use  of  the  estate  he  rep- 
resented. He  only  yielded,  after  repeated  interviews, 
to  the  solicitations  of  Goddin,  who  conducted  the  ne- 
gotiations, upon  condition  that  he  would  find  a  party 
who  would  borrow  the  money  upon  the  same  terms 
that  they,  Goddin  and  Apperson,  held  it.  Cox  had 
no  personal  interview  with  Cabell,  and  no  dealings 
with  him  in  reference  to  the  negotiation.  Cabell's 
bond  and  Cabell's  deed  of  trust  were  simply  accepted 
by  Cox  in  ^he  place  of  the  bond  and  deed  of  Goddin 
and  Apperson;  and  Cabell  in  effect  assumed  to  pay 
the  debt  of  Goddin  and  Apperson,  upon  the  latter 
paying  over  to  Cabell  the  money  due  to  Cox.  This 
was  certainly  Cox's  understanding  of  the  matter.  He 
certainly  did  not  agree  to  receive  a  depreciated  cur- 
rency for  a  gold  debt  due  to  him  as  executor  already 
amply  secured.  He  was  unwilling  to  change  the  in- 
vestment already  made,  and  did  it,  at  last,  for  the 
accommodation  of  the  defendants.  It  never  could 
have  entered  into  his  mind  for  a  moment,  that  when 
he  accepted  Cabell's  bond  and  Cabell's  deed  of  trust, 
he  was  thereby  agreeing  to  receive  a  less  amount  than 
that  for  which  Goddin  and  Apperson  were  bound  to 
him. 

As  to  what  was  the  understanding  of  Cabell,  the 
record  is  silent.  It  is  argued  here  that  he  received 
Confederate  money  of  Goddin,  and  ought  to  be  re- 
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quired  to  pay  only  the  value  of  Confederate  money  in     1876. 
gold  at  the  time  he  received  it.                                            t^^ 
True,  he  received  Confederate  money ;  but  at  that 


time  (February  1862)  this  currency  was  but  little  de-  ^^^ 
preciated,  and  though  according  to  the  gold  scale  v. 
$1.20  was  worth  only  $1.00,  its  purchasing  value  was 
but  little,  if  any,  less  than  gold,  and  it  was  universally 
received  in  payment  of  ante  bellum  debts  at  that  time 
dollar  for  dollar.  Colonel  Cabell  might  have  paid 
debts  or  purchased  property  with  the  $14,000  he  re- 
ceived, without  suffering  any  loss  from  its  deprecia- 
tion. Whether  he  did  or  not,  the  contract  which  he 
made  with  Cox  is  not  one  to  which,  under  the  deci- 
sions of  this  court,  the  scale  of  depreciation  can  be 
applied.  See  Walker^  personal  representative^  v.  Pierce^ 
21  Gratt.  722;  Bovmmn  v.  Miller  ^  Co.,  25  Qratt.  331; 
Tarns  v.  Brannaman,  23  Gratt.  809;  Shijl^t  v,  Long^s 
adm%  23  Gratt.  718. 

The  judgment  of  the  Circuit  court  of  Richmond 
must  be  affirmed. 

Judgment  affirmed. 
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Morrison  v.  Morrison  ^  als. 

February  lo. 

jg-g  The  deed  of  an  uneducated  deaf  and  dumb  man  acknowledged  before 

January  a  justice  and  recorded,  sustained  upon  the  proof  that  th*e  deed  was 

^®""*  explained  to  him,  and  that  he  was  believed  to  understand  it;  and 

there  being  no  evidence  of  any  fraud  on  the  part  of  the  grantee. 

This  was  a  suit  in  equity  in  the  Circuit  court  of 
Ilenry  county,  brought  in  November  1870  by  Horace 
Morrison,  and  on  his  death  revived  in  the  name  of  his 
administrator  and  heirs,  against  Thomas  J.  Morrison, 
to  set  aside  a  deed  executed  by  said  Horace  to  said 
Thomas  J.  Morrison,  on  the  ground  that  it  had  been 
procured  by  fraudulent  means. 

Horace  Morrison  was  a  deaf  mute,  without  any 
education;  though  he  was  a  man  of  good  sense,  and 
could  make  himself  understood  by  signs  by  persons 
well  acquainted  with  him,  and  such  persons  could 
make  themselves  understood  by  him.  At  the  time 
the  deed  was  made  he  was  about  fifty  years  old, 
unmarried,  and  his  habits  were  not  good.  He  owned 
a  small  farm  of  about  twenty  acres,  on  which  there 
was  a  good  house  in  which  he  lived,  and  also  some 
horses  and  stock  and  farming  implements. 

The  deed  bears  date  the  10th  of  April  1867,  and 
purports  to  be  "in  consideration  of  the  natural  love 
and  affection  which  the  said  Horace  Morrison  has  for 
his  nephew,  the  said  Thomas  J.  Morrison;  and  for  the 
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farther  consideration  that  the  said  Thomas  J.  Morrison     1876. 
has,  since  last  September,  lived  with,  and  shall  con-    Term. 

tinue  to  live  with,  and  support,  the  said  Horace  Morri 

son  during  the  remainder  of  his  life,  the  said  Horace  Momson 
Morrison  hath  given,  granted,  Ac,  conveying  the  land  Morrison 
and  the  personal  property;  and  it  concludes  as  fol- 
lows :  It  being  the  intention  of  the  said  Horace  Mor- 
rison to  convey,  and  he  does  hereby  convey,  all  of  his 
property  of  every  sort  to  the  said  Thomas  J,  Morrison, 
in  consideration  of  the  premises,  and  the  said  Thomas 
J.  Morrison,  on  his  part,  in  consideration  of  the  said 
conveyance,  agrees  to  live  with  and  support  comfort- 
ably the  said  Horace  Morrison  during  the  remainder 
of  his  life. 

This  deed  was  retained  in  the  hands  of  Horace  Mor- 
rison from  its  date  until  September  28th,  1869,  when 
it  was  executed  by  both  the  parties  to  it,  and  their  ac- 
knowledgment of  it  was  taken  by  John  Miller,  a  jus- 
tice of  the  county  of  Henry;  and  it  was  then  re- 
corded. 

The  bill  after  stating  plaintiff's  condition,  states  that 
he  agreed  that  his  nephew,  Thomas  J.  Morrison,  and 
his  wife,  should  come  to  his  house,  reside  with  him, 
and  assist  in  the  management  of  his  farm  and  domestic 
operations;  and  that  in  pursuance  of  said  agreement 
his  said  nephew  and  wife  did  come  to  his  house,  and 
resided  with  him  during  parts  of  the  year  1866  and 
1867.  But  instead  of  being  content  with  the  share  of 
the  farm  products,  as  he  agreed  to  do,  the  said  Thomas 
and  his  wife  began  soon  to  control  and  manage  his 
farm  as  if  it  belonged  to  them.  That  plaintiff,  in  con- 
sequence of  his  condition  and  declining  health,  was 
willing  to  enter  into  an  agreement  with  his  said 
nephew,  to  the  effect  that  he,  the  said  Thomas  J.  and 
wife  would  aid  him  in  the  management  of  his  affairs 
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1876.     during  bis  lifetime,  and  be  kind  and  affectionate  to 

Term?   Wm,  tbat  plaintiff  would  by  will  or  deed  convey  to 

them  his  premises  aforesaid,  to  take  effect  at  his  death. 


Morrison  g^d  communicated  to  them  his  willingness  to  do  so  in 
Morrison  the  bcst  manner  he  could. 

&  als 

He  further  states  that  Thomas  J.  Morrison  procured 
a  deed  to  be  written,  and  represented  to  the  plaintiff 
that  it  was  strictly  in  accordance  with  the  aforesaid 
agreement,  and  desired  plaintiff  to  sign  it;  but  plain- 
tiff did  not  then  do  so.  That  in  consequence  of  a  dis- 
agreement between  him  and  his  said  nephew  and  wife, 
they  left  his  house,  and  his  wife  never  returned  again; 
and  the  said  Thomas  J.  came  only  occasionally,  not  to 
aid  the  plaintiff,  but  to  control  his  property.  That 
thus  matters  remained  between  them  until  the  fall  of 
1869,  when  the  said  Thomas  J.  insisted  upon  plaintiff 
consummating  the  said  proposition,  by  acknowledging 
said  deed  before  a  magistrate,  in  order  that  it  might  be 
recorded;  and  again  represented  to  the  plaintiff  that 
the  deed,  which  he  had  had  prepared,. only  conveyed 
the  said  lands  to  him  at  plaintiff's  death;  and  did  not 
in  any  way  affect  his  title  and  dominion  of  the  same 
during  his  life.  He  declares  that  he  was  wholly  igno- 
rant of  the  contents  of  the  deed  when  he  signed  it; 
that  Thomas  J.  Morrison  wilfully  and  knowingly  mis- 
represented the  contents  of  the  deed  to  the  plaintiff, 
for  the  purpose  of  cheating  and  defrauding  him  out  of 
his  home  and  property.  And  he  prays  that  the  deed 
may  be  annulled  and  set  aside  as  fraudulent  and  void; 
that  said  Thomas  J.  may  be  inhibited  from  selling  or 
controlling  the  property,  and  may  be  required  to  ac- 
count for  all  that  he  has  disposed  of;  and  for  general 
relief. 

Thomas  J.  Morrison  answered  the  bill.  He  denies 
positively  every  insinuation  or  allegation  of  fraud. 
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He  says  he  had  lived,  before  his  marriage,  on  the  most     1876. 
friendly  terms  with  the  plaiutiff,  who  was  his  uncle;     t^7 

and  after  his  marriage,  the  said  Horace,  without  any 

importuning  by  the  respondent,  proposed  that  respon-  ^omson 
dent  and  his  wife  should  make  his  house  their  home  Morrison 
as  long  as  he  should  live,  and  promised  and  agreed 
that  if  respondent  would  comply  with  his  wishes  in 
this  respect,  he  would  execute  a  deed  in  fee  simple  to 
the  respondent  of  all  his  property,  both  real  and  per- 
sonal, with  the  condition,  of  course,  that  respondent 
and  his  wife  would  treat  him  kindly.  That  respondent 
accepted  the  proposition.  That  in  view  of  respond- 
ent's approaching  marriage,  the  deed  was  prepared; 
and,  after  respondent's  marriage,  he  and  his  wife  lived 
with  plaintiff  for  six  months,  when  his  wife  wished  to 
return  to  her  father's  at  a  distance  of  about  two  miles 
and  a  half,  to  which  the  said  Horace  kindly  agreed, 
upon  the  condition  that  respondent  should  still  attend 
to  his  business;  and  respondent  visited  the  said  Horace 
every  day  or  so  to  enquire  into  his  condition  and  pro- 
vide for  his  wants. 

Respondent  further  says,  that  at  the  time  he  and  his 
wife  left  the  house  of  the  said  Horace,  the  deed,  though 
written,  was  in  his  possession  and  not  executed.  After 
it  was  executed  and  acknowledged,  the  said  Horace 
insisted  that  respondent  and  his  wife  should  take  up 
their  regular  abode  at  his  house,  he  having  of  his  own 
accord  and  unsolicited  delivered  the  said  deed  to  the 
respondent;  and  they  did  return,  and  they  remained 
there  about  six  or  eight  months,  and  during  that  time 
did  everything  in  their  power  to  please  the  said  Horace 
and  promote  his  comfort.  But  very  soon  after  their 
return,  his  habits  became,  from  drunkenness,  very 
disagreeable,  so  that  respondent  could  not  in  justice  to 
bis  £BkmiIy  remain  longer  in  the  house;  and  in  the 
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1876.    spring  of  1870  he  left  the  house  for  the  reason  herein 

TermT   Stated.    Bat  after  he  left,  the  said  Horace  often  called 

on  respondent  to  transact  business  for  him,  in  the  most 


Morrison  friendly  way,  when  he  was  sober.    And  respondent, 
Morrison  whenever  called  on,  without  hesitation,  supplied  him 
with  whatever  money  he  wanted,  kept  him  well  sop- 
plied  with  provisions  of  all  kinds  up  to  the  period 
of  his  death,  which  occurred  in  May  1871. 

A  number  of  witnesses  were  examined  by  both 
plainti£&  and  defendants.  This  evidence  is  referred 
to  by  Judge  Anderson  in  his  opinion.  There  is  cer- 
tainly no  evidence  of  improper  persuasion  by  Thomas 
J.  Morrison,  to  induce  Horace  Morrison  to  execute 
the  deed;  and  Miller,  the  justice  who  took  the  ac- 
knowledgement of  the  deed,  and  who  was  called  by 
the  plaintiff  as  a  witness,  states  that  the  explanations 
of  the  deed  were  made  to  Horace  Morrison  by  Thomas 
J.  Morrison,  Skeltoh  Coleman,  and  G.  J.  Oray;  that 
he  seemed  to  acquiesce  in  the  explanation  very  wil- 
lingly, and  willingly  signed  the  deed.  Witness  was 
not  at  that  time  familiar  with  the  sign  language  of 
said  Horace  Morrison ;  but  he  would  not  have  certified 
to  the  acknowledgment  of  the  deed  unless  he  had 
believed  he  understood  the  nature  of  the  instrument 
and  willingly  executed  it.  His  belief  was  based  upon 
the  representations  of  his  willingness  to  sign  the  deed, 
and  upon  the  representations  of  the  witnesses  and 
bystanders  as  to  his  knowledge  of  its  contents.  In- 
deed, there  is  no  evidence  of  his  unwillingness  to 
execute  the  deed:  though  there  is  some  that  he  in- 
tended it  to  take  effect  at  his  death. 

The  cause  came  on  to  be  heard  on  the  8th  of  May 
1872,  when  the  court  set  aside  the  deed,  and  directed 
the  defendant  Thomas  J.  Morrison  to  surrender  the 
land  and  other  property.    And  thereupon  Thomas  J» 


Digitized  by 


Google 


COURT    OF  APPEALS    OP  VIROINIA.  195 

Morrison  applied  to  this  court  for  an  appeal;  which     1876. 
was  allowed.  t^J 


James  Alfred  Janes^  for  the  appellant.  Morrison 

Morrison 


There  was  no  counsel  for  the  appellees. 
Anderson  J.  delivered  the  opinion  of  the  court. 

Horace  Morrison  and  Thomas  J.  Morrison  on  the 
28th  day  of  September  1869  executed  and  acknow- 
ledged a  deed  before  John  Miller,  a  justice  of  the 
peace,  to  annul  and  set  aside  which,  for  fraud,  the  bill 
in  this  case  was  filed  by  the  former.  The  answer  posi- 
tively denies  any  and  every  intimation  and  allegation 
of  fraud.  The  decree  of  the  Circuit  court,  in  which 
the  cause  was  pending,  set  aside  and  annulled  the  deed 
as  fraudulent  and  void ;  from  which  decree  the  defen- 
dant appealed  to  this  court. 

I  do  not  think  that  the  charge  of  fraud  is  supported 
by  the  proofs.  It  is  true  that  the  plaintiff  was  both 
deaf  and  dumb,  and  was  born  so.  But  it  appears  from 
the  testimony  of  both  the  plaintiff's,  and  the  defen- 
dants' witnesses,  that  he  was  capable  of  making  known 
his  thoughts  and  wishes  by  signs  to  those  who  were 
well  acquainted  with  him,  and  of  understanding  their 
communications  to  himself  with  a  most  remarkable 
certainty.  He  was  not  educated,  but  the  weight  of 
testimony  shows  that  he  was  a  man  of  intelligence, 
and  was  remarkably  cautious  in  his  business  transac- 
tions, and  understood  well  his  own  interests.  It  is 
proved  that  an  application  was  made  at  one  time  to 
the  court  of  his  county  to  appoint  an  agent  to  attend 
to  his  business,  but  the  court  refused,  upon  the  ground 
that  he  was  fully  competent  to  attend  to  his  matters 


&  als. 
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1876.     himself.     The  plaintiff's  witness,  Silas  Minter,   says 

T«rm7   "if  ^^  w^  ^ot  firinking,  I  don't  think  he  would  be 

apt  to  sign  any  paper  without  understanding  fully  the 


Morrison  purport  and  meaning  of  the  paper;"  and  it  is  not  pre- 
Morrison  tended  that  he  was  drinking  at  the  time  this  deed  was 
prepared  or  executed.  It  was  written  more  than  two 
years  before  he  executed  it,  and  remained  in  his  pos- 
session, affording  him  opportunity  of  having  it  ex- 
plained to  him  by  his  acquaintances,  of  which  it  is 
probable  he  availed  himself.  He  sent  for  men  to  wit- 
ness it,  who  undoubtedly  explained  it  to  him.  Mr. 
Miller,  the  justice  before  whom  it  was  acknowledged, 
testifies  that  Skelton  Coleman  and  G.  J.  Gray  were 
witnesses  to  the  deed,  though  their  names  do  not  ap- 
pear to  be  subscribed  to  the  copy  in  the  record.  And 
he  says  that  both  of  them  in  his  presence  explained  it 
to  him  before  he  executed  it,  and  acknowledged  it 
before  him.  He  certified  his  acknowledgment,  and 
swears  that  he  would  not  have  certified  it  if  he  had 
not  believed  that  he  fully  understood  the  nature  of  it. 
This  witness  was  introduced  by  the  plaintiff,  and  cer- 
tainly had  no  leaning  to  the  defendant.  Mr.  Coleman 
says  he  was  present  when  the  deed  was  made,  and  had 
no  doubt  that  his  mind  was  as  good  as  it  ever  was,  and 
that  *'  he  perfectly  understood  what  he  was  doing." 

There  is  evidence  too  that  before  he  made  the  deed 
he  had  determined  to  give  all  his  property  to  this 
nephew,  and  not  to  have  it  divided  amongst  his  kin. 
One  of  the  witnesses,  William  Watson,  testifies  that 
sometime  before  he  made  this  deed,  he  told  him  that 
he  intended  to  give  all  his  property  to  Thomas  J.  Mor- 
rison, and  proposed  to  him  to  go  with  him  to  Henry 
court-house,  to  get  Mr.  George  D.  Gravely  to  write  the 
deed,  which  he  declined  to  do,  as  it  did  not  concern 
him.    Andew  Morrison  testifies,  that  he  sent  him  after 
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the  men  to  witness  the  deed,  and  told  him  anamber  of  1876. 

times  that  he  intended  to  make  the  deed.    At  least  TcmT 
eight  or  nine  witnesses  testified  to  the  deed,  and  that 


they  knew  that  it  was  his  intention  to  give  all  bis  pro-  Morrison 
perty  to  Thomas  J.  Morrison,  his  nephew.  Indeed  Morrison 
he  does  not  himself  deny  that  such  was  his  purpose,  or 
that  he  signed  the  deed  in  question.  But  he  is  made 
to  say  in  his  bill  that  he  signed  it  under  the  misrepre- 
sentation of  his  said  nephew,  that  it  was  not  to  take 
effect  until  after  his  death.  How  can  we  know  that  he  . 
alleged  the  facts  or  statements  of  the  bill,  or  the  fore- 
going charge  against  his  nephew?  If  he  could  make 
himself  understood  as  to  those  matters,  he  could  have 
made  known  his  wishes  as  to  the  disposal  or  convey- 
ance of  his  property.  And  if  he  could  understand  the 
alle^tions  made  in  the  bill,  so  as  to  give  them  his 
sanction  and  to  make  it  his  bill,  why  could  he  not 
understand  the  explanations  made  to  him  by  Coleman 
and  Gray,  and  others,  as  to  the  purport  and  meaning 
of  the  deed,  which  he  kept  for  two  years,  and  then 
executed  ?  or  if  he  could  be  made  to  understand  its 
contents  after  it  was  executed,  why  not  before?  The 
deposition  of  Coleman  was  taken,  and  he  testifies  that 
he  fully  understood  what  he  was  doing.  The  grantor 
approved  of  it  upon  his  explanation  and  Gray's,  and 
Thomas  Morrison,  and  willingly  signed  it  and  acknow- 
ledged it  before  the  magistrate,  who  being  satisfied 
that  he  understood  it,  certified  his  acknowledgment 
But  his  bill  charges,  that  Thomas  J.  Morrison  misre- 
presented to  him  the  purport  and  meaning  of  the  deed. 
There  is  no  proof  in  the  record  to  support  the  allega- 
tion. The  contrary  is  established  by  the  evidence,  as 
far  as  a  negative  can  be  proved.  It  is  proved  that 
Ooleman  and  Gray  both  explained  the  deed  to  him, 
and  the  presumption  is  that  they  explained  it  to  him 
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1876.  truthftilly,  and  it  is  the  fair  inference,  that  Thomaa 
T^a!  Morrison  explained  it  to  him  in  the  same  way  they  did. 
Indeed  the  charge  of  misrepresenting  the  purport  and 


Morrison  meaning  of  the  deed  to  him  by  Thomas  Morrison  can- 
Morrison  not  be  maintained  without  convicting  Coleman  and 
Gray,  who  appear  to  be  disinterested  and  unimpeached 
witnesses,  of  a  false  representation  of  its  purport  and 
meaning.  I  think  the  testimony  proves  that  he  was 
satisfied  with  the  deed  as  it  was  represented  to  him  by 
Coleman  and  Gray,  and  willingly  signed  it;  and  it 
negatives  the  charge  of  a  false  and  fraudulent  repre- 
sentation to  him  by  his  nephew.  There  is  no  testi- 
mony in  the  cause  of  either  party  in  conflict  with  this- 
view  of  the  case,  but  much  that  has  not  been  com- 
mented on  to  support  it 

It  seems  that  Thomas  Morrison  was  not  living  with 
his  uncle  when  the  deed  was  executed,  but  two  or 
three  months  after  went  to  live  with  him,  agreeably  to 
his  promise,  and  he  and  his  wife  remained  with  him 
some  six  or  eight  months.  The  unfortunate  old  man's 
habits  had  become  very  bad,  and  he  was  frequently 
drunk,  or  under  the  influence  of  liquor,  and  treated 
his  nephew's  wife  badly,  so  that  her  husband  could 
not,  with  any  propriety,  require  her  to  remain  there^ 
and  they  moved  away,  as  they  were  required  to  do  by 
the  plaintiff,  and  with  his  consent  But  the  proof  is, 
that  whilst  they  remained  on  the  premises  their  treat- 
ment of  the  old  man  was  uniformly  kind  and  respect- 
ful, and  that  they  clothed  him  and  fed  him  well. 
And  after  they  moved  from  the  place  he  was  visited 
by  his  nephew,  and  his  wants  inquired  into  and  sup- 
plied by  him,  as  far  as  he  would  allow  him. 

It  is  not  pretended  by  Horace  Morrison,  or  by  those 
who  may  have  been  anxious  to  defeat  the  transfer  of 
bis  little  property  to  his  nephew,  that  they  might  get 
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it  themselves,  that  it  was  not  his  intention  to  give  the     1876. 
whole  of  his  property  to  the  appellant     That  seems    t^H 
to  be  conceded  on  all  hands,  and  he  objects  to  the 


deed  only  upon  the  ground  that  as  represented  to  him,  ^omson 
it  in  effect  takes  the  property  from  him  during  his  life  Morrison 
and  transfers  it  to  his  nephew.  It  is  not  clear  that  it 
may  not  be  differently  construed.  It  does  not  seem  to 
contemplate  any  removal  of  property,  or  transfer  of 
possession  during  the  life  of  the  grantor.  It  is  true 
the  deed  passes  the  title  to  the  grantee  inprcesenti;  but 
it  can  only  be  enjoyed  by  the  grantee  during  the  life 
of  the  grantor  by  his  living  with  him.  The  grantor's 
right  to  his  home  is  recognized  by  the  clause  which 
requires  the  grantee  to  live  with  him  during  his  life. 
Under  the  provisions  of  this  deed  I  do  not  think  it 
would  have  been  in  the  power  of  the  grantee  to  have 
ousted  the  grantor  of  his  possession  during  his  life. 
And  I  think  he  could  only  have  enjoyed  the  use  of  the 
personal  property  during  his  life,  whilst  he  lived  with 
bim.  It  seems  to  me  that  is  implied  in  the  grantee's 
covenants.  And  to  make  it  more  effectual  the  deed  is 
signed  and  sealed  and  acknowledged  by  him  as  well  as 
by  the  grantor.  Whether  the  deed  will  bear  this  con- 
struction in  law  or  not,  it  might  have  been  so  under- 
stood by  the  parties,  and  such,  as  I  understand  the 
record,  has  been  its  practical  working.  "When  the 
grantee  was  forced  to  leave,  by  the  conduct  of  the 
^antor  in  the  maltreatment  of  his  wife,  he  did  not 
seek  to  disturb  the  grantor  in  his  possession  whilst  he 
lived. 

If  the  foregoing  construction  was  given  to  the  deed, 
as  we  have  seen  might  have  been  fairly  given  to  it,  it 
is  not  really  different  in  effect  from  what  the  plaintiff 
below  alleged  he  understood  it  to  be.  And  according 
to  his  understanding  of  the  deed  he  enjoyed  his  pro- 
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1876.  perty  in  the  main  during  his  life;  and  there  is  nothing 
Tarm7  shown  by  this  record  to  warrant  a  court  of  justice  to 
divest  the  appellant  of  the  title  to  the  property  after 


Morrison  the  death  of  the  grantor,  which,  by  his  deed  in  his  life- 
Morrison  time,  which  he  deliberately,  understandingly  and  wil- 
lingly executed,  he  vested  in  the  appellant. 

I  am  of  opinion  therefore  to  reverse  the  decrees  of 
the  Circuit  court,  and  to  dismiss  the  plaintiff's  bill 
with  costs. 

Decree  reversed. 
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Adams  ^  al,  v.  Logan  ^  als. 

February  lo. 

I.  A  and  B  are  sureties  of  W  in  a  bond  to  L  for  $3,000,  executed  in  1876. 
1858.  In  May  1862  L  lent  to  W  $7,500  of  Confederate  money,  and  January 
took  his  bond  payable  in  two  years  with  interest;  and  W  executed  a 
deed,  by  which  he  conveyed  to  S  real  and  personal  estate  in  trust  to 
secure  both  debts;  and  it  provided  that  upon  the  prompt  payment 
annually,  of  the  interest  upon  the  two  bonds,  W  should  keep  quiet 
I>ossession  of  the  property  for  two  years.  W  did  not  pay  the  inter- 
est   Held: 

1.  W  not  having  paid  the  interest,  the  parties  were  left  in  the  same 

situation,  and  with  the  same  rights  and  obligations,  as  if  the 
agreement  to  extend  the  time  had  not  been  made. 

2.  The  agreement  only  operated  to  postpone  a  sale  of  the  property 

under  the  deed  of  trust.     It  did  not  tie  up  the  hands  of  L . 
from  pursuing  his  debtor  W  at  law. 

3.  If  L  had  sued  W  at  law  and  recovered  judgment  and  levied 

an  execution  on  the  personal  property  embraced  in  the  deed, 
he  might  thereby  have  forfeited  the  benefit  of  that  security,  or 
subjected  himself  to  an  action  for  damages ;  but  a  court  of 
equity  would  not  interfere  to  prevent  a  sale  of  the  property 
under  the  execution,  upon  the  mere  contract  to  pay  interest  on 
the  debt. 

4.  But  if  the  agreement  operated  as  an  extension  of  the  time  of 

payment  of  the  debt,  as  the  act  of  the  29th  of  March  1862, 
known  as  the  stay  law,  forbade  the  issue  of  execution  upon  a 
judgment,  and  A  was  under  no  obligation  to  the  sureties  to 
raise  the  question  of  its  constitutionality,  the  agreement  did 
not  have  the  slightest  effect  upon  the  rights  and  remedies  or 
obligations  of  any  of  the  parties. 

5.  The  principle  upon  which  an  agreement  for  an  extension  of 
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1876. 
January 
Tenn. 


Adams 
&al. 

V. 

Logan 
&  als. 


time  discharges  a  surety  is,  that  the  creditor  thereby  deprives 
the  surety  of  the  means  of  relieving  himself,  by  paying  the 
debt  and  proceeding  immediately  against  the  principal ;  or  by 
his  filing  his  bill  quia  timet  to  compel  the  debtor  to  pay  the 
debt ;  or  by  notice  to  the  creditor  under  the  statute.  The  sure- 
ties cannot  be  discharged  by  an  act  which  in  no  manner  af- 
fected their  rights,  or  impaired  the  remedies  of  the  creditor. 

II.  W  having  been  declared  a  bankrupt  in  the  United  States  court,  L, 
and  the  assignees  of  W,  by  compromise  agreed  that  the  debt  of  L 
for  $7,500  should  be  scaled  to  $3,500,  with  interest  from  date,  and 
L  should  retain  the  benefit  of  the  deed  of  trust ;  and  that  L  should 
not  object  to  the  exemption  in  favor  of  W,  or  to  the  allowance  of 
200  acres  of  land  to  his  wife,  in  commutation  of  her  contingent 
right  of  dower;  and  this  agreement  was  confirmed  by  the  Bankrupt 
court.  S  sold  the  balance  of  the  trust  fund,  and  apportioned  the  net 
proceeds  between  the  two  debts  of  W  to  L.     Held  : 

1.  A  and  B  cannot  complain  of  the  scale  applied  to  the  debt  of 

$7,500,  which  seems  reasonable  in  itself,  and  was  agreed  to  by 
L  and  the  assignees  of  W,  and  approved  and  confirmed  by  the 
court. 

2.  If  there  was  error  in  the  decree  of  the  Bankrupt  court  in  allow* 

ing  W  the  exemption  claimed  by  him,  or  in  assigning  to  his 
wife  the  200  acres  of  land,  they  are  acts  of  a  court  of  compe- 
tent jurisdiction,  and  cannot  be  questioned  elsewhere. 

3.  A  judgment  having  been  rendered  in  favor  of  L  against  W  for 

two  years'  interest  on  the  bond  for  $3,000,  upon  an  insufficient 
notice,  and  execution  levied  on  his  property,  W  gives  L  notice 
that  he  will  move  to  have  it  set  aside ;  and  L  being  aware  of 
the  insufficiency  of  the  notice,  releases  the  proi>erty.  The 
siureties  are  not  entitled  to  a  credit  for  the  amount  of  the  judg- 
ment. 

This  was  a  suit  in  equity  in  the  Circuit  court  of 
Pittsylvania,  brought  in  January  1871,  by  James  M. 
Adams  and  David  Barber,  to  enjoin  a  judgment  re- 
coverpd  against  them  and  A.  B.  Womack,  by  Wil- 
liam Logan,  for  $3,000,  with  interest  from  the  2d  of 
August  1858,  subject  to  credits  endorsed  thereon.  It 
appears  that  A.  B.  Womack,  the  principal,  and  the 
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plaintitfs  and  J.  C.  Thompson,  since  deceased,  as  his     1876. 
sureties,  executed  a  bond  for  J8,000,  to  William  Lo-    t^7 

gan,  payable  one  year  after  date.     That   in   1862 

Barber  becoming  uneasy  on  the  subject  of  his  secu-  ^^^ 
ri^ship  for  Womack,  gave  notice  to  Logan  to  sue  v. 
upon  the  bond;  but  he  was  induced  to  withdraw  the  &tk! 
notice  for  the  time,  and  shortly  afterwards,  viz :  on  the 
23d  of  May  1862,  Logan  lent  to  Womack,  in  Confed- 
erate money,  $7,500,  for  which  he  took  Womack's 
bond  payable  two  years  after  date,  with  interest  from 
the  date,  in  lawful  money  of  Virginia;  and  Womack 
at  the  same  time,  executed  a  deed  by  which  he  con- 
veyed to  Richard  Logan  and  Beverly  Bydnor,  two 
tracts  of  land,  twenty-three  slaves,  and  their  future 
increase,  all  his  stock  of  horses,  cattle,  hogs,  his  plan- 
tation tools  and  his  household  and  kitchen  furniture, 
in  trust  to  secure  the  said  two  bonds;  and  it  was  pro- 
vided that  upon  the  prompt  payment  annually  of  the 
interest  accruing  upon  the  said  bonds  at  the  rate  of 
six  i>€r  cent  per  annumy  Womack  should  keep  quiet 
possession  of  the  property  for  the  term  of  two  years, 
unless  he  should  determine  otherwise. 

It  appears  further  that  in  1867  Logan  gave  a  no- 
tice to  Womack  that  he  would  move  for  a  judgment 
against  him  for  one  year's  interest  due  upon  the  debt 
for  17,500;  that  a  judgment  was  rendered  on  this  notice 
for  $450,  and  execution  was  issued  and  levied  on  the 
property  of  Womack;  and  proceedings  were  stopped 
for  a  time  by  order  of  the  plaintiff.  The  explanation 
of  this  given  by  Logan  in  his  answer,  in  response  to 
the  charge  in  the  bill,  is,  that  at  the  court  to  which 
the  notice  was  given  his  counsel  ascertained  that  the 
notice  was  not  served  on  Womack  twenty  days  before, 
as  the  law  required,  and  therefore  declined  to  apply 
for  a  judgment  thereon ;  that  after  said  counsel  had 
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1876.  left  the  court,  some  friend  of  his  happened  to  see  the 
Term7  Dotice,  and  supposing  it  to  have  been  overlooked  ap- 
plied for  a  judgment,  which  was  entered  in  the  ab- 


^&^^    sence  of  any  defence  to  the  motion ;  that  the  execution 
V.       was  issued  and  levied,  and  that  Womack  through  his 

&^ais!  counsel  gave  Logan  notice  that  he  would  move  to  set 
aside  said  judgment  on  the  ground  that  it  was  im- 
properly granted,  and  requested  that  proceedings  on 
said  execution  should  be  stayed  for  a  short  time; 
which  Logan  acceded  to,  he  being  satisfied  that  the 
judgment  should  not  have  been  entered,  and  that  Wo- 
mack was  entitled  to  the  stay.  Very  shortly  after- 
ward, and  before  said  motion  could  be  heard,  Womack 
filed  his  petition,  and  was  adjudged  a  bankrupt. 

Soon  after  Womack  became  a  bankrupt,  Sydnor  the 
surviving  trustee,  was  about  to  sell  the  property  of 
Womack  to  satisfy  the  two  debts  mentioned  therein, 
when  he  was  stopped  by  an  injunction  from  the  judge 
of  the  United  States  District  court;  and  in  that  court 
the  assignees  of  Womack  claimed  that  the  debt 
of  $7,500  should  be  scaled  as  of  May  1864.  This 
question  was  argue^  before  the  District  judge,  who 
postponed  the  decision  of  it  until  he  could  eonsult 
Judge  Chase;  and  whilst  it  was  pending,  viz:  in 
January  1869,  the  assignees  and  Logan  entered  into 
an  agreement  of  compromise,  by  which  the  debt  of 
$7,500  was  to  be  settled  at  $3,500  with  interest  from 
that  date,  and  Logan  was  ^  have  the  benefit  of  the 
deed  of  trust.  This  agreement  was  to  be  subject  to 
the  future  ratification  of  the  District  court;  and  ia 
the  event  of  its  ratification,  Logan  agreed  to  make  no 
opposition  to  the  exemption  set  apart  to  said  Wo- 
mack, by  said  assignees,  nor  to  the  assignment  of  two 
hundred  acres  of  land  made  by  said  assignees  and  the 
trustee  to  the  wife  of  Womack  in  commutation  of 
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dower.     This  agreement  seems  to   have  been  con-     1876. 
firmed  by  the  District  court.    And  upon  the  sale  of    t^^ 

Womack's  property  embraced  in  the  deed  of  trust, 

the  debt   of  $3,000  for    which    the   plaintiffs  were    Ad^ 
bound,  was  credited  by  $1,677.95  as  its  proportionate       v. 
part  of  the  net  proceeds  of  the  property.  &  f^ 

The  cause  came  on  to  be  heard  on  the  1st  of  June 
1872,  when  the  court  made  a  decree  dissolving  the 
injunction  which  had  been  granted,  with  costs.  And 
thereupon  Adams  and  Barber  applied  to  this  court  for 
an  appeal;  which  was  allowed. 

Jones  ^  Bonldin^  for  the  appellants. 

Ould  ^  Carringion  and  Logan  ^  for  the  appellees. 

Staples  J.  delivered  the  opinion  of  the  court. 

The  court  is  of  opinion  that  the  deed  of  trust  exe- 
cuted by  Womack,  the  principal  debtor,  on  the  29th 
May  1862,  did  not  discharge  the  appellants  from  their 
liability  as  sureties  upon  the  bond  due  the  appellee 
Logaik  By  the  terms  of  the  deed  Womack  was  per- 
mitted to  retain  possession  of  the  property  for  two 
years,  upon  condition  of  paying  the  interest  annually 
upon  the  debts  secured.  The  effect  of  this  arrange- 
ment was,  that  upon  performance  of  the  condition,  no 
sale  of  the  property  could  be  made  under  the  deed 
until  after  the  expiration  of  two  years.  The  debtor 
having  failed  to  pay  the  interest,  the  parties  were  left 
in  the  same  situation  and  with  the  same  rights  and 
obligations,  as  if  the  agreement  to  extend  the  time 
bad  never  been  made.  Norris  v.  Orummyj  2  Rand. 
284. 

It  was  argued,  however,  that  although  the  debtor 
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1876.     failed  to  comply  with  the  terms  upon  which  indulgence 

T^7   was  granted,  he  was  nevertheless  entitled  to  one  whole 
year  to  make  the  first  payment  of  interest;  and  as  he 

i^ams    ^j^g  in  no  default  till  the  end  of  the  year,  the  appellee 
V.       Logan  during  the  intervening  period  was  prevented 

&  aK  fr<^Di  enforcing  the  collection  of  his  debt.  It  will  be 
observed,  however,  that  the  agreement  operated  only 
to  postpone  a  sale  of  the  property  under  the  deed  of 
trust — the  deed  being  a  mere  collateral  security  for 
the  debt.  It  did  not  tie  up  the  hands  of  the  creditor 
for  a  single  moment  from  pursuing  the  debtor  at  law. 
The  appellee  might  have  sued  and  recovered  judg- 
ment notwithstanding  the  deed.  If  the  appellee  had 
sued  out  and  levied  an  execution  upon  the  property 
embraced  in  the  deed,  he  might  thereby  have  forfeited 
the  benefit  of  that  security  or  subjected  himself  to  an 
action  for  damages;  but  a  court  of  equity  would  not 
interfere  to  prevent  a  sale  of  personal  property  under 
an  execution,  upon  a  mere  contract  to  pay  interest,  as 
stipulated  in  the  deed;  more  especially  if  the  effect  of 
sueh  interference  would  be  to  release  the  sureties  from 
all  liability. 

But  if  it  be  conceded  that  the  agreement  operated 
as  an  extension  of  the  time  of  payment  of  the  debt, 
still  it  did  not  have  the  slightest  effect  upon  the  rights 
and  remedies  or  obligations  of  any  of  the  parties. 
Under  the  provisions  of  the  act  of  29th  March  1862, 
generally  known  as  the  stay  law,  no  writ  of  elegit^  fien 
facias  or  venditioni  exponas  could  be  issued  while  that 
act  remained  in  force.  Whatever  may  now  be  said  in 
respect  to  the  constitutionality  of  this  law,  the  creditor 
was  under  no  obligation  to  the  sureties  to  raise  that 
question.  Had  they  notified  him  to  institute  suit 
against  the  principal,  and  prosecute  it  with  due  dili- 
gence to  judgment  and  by  execution,  the  appellee 
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might  have  recovered  judgment;    but  no  one  can  i876. 

doubt  what  would  have  been  the  result  of  an  effort  "x^^ 
to  enforce  the  collection  of  the  debt  by  execution. 


The  appellee  was  therefore  as  effectually  precluded  by  Adams 
the  statute  from  making  his  money  by  legal  process  v.  * 
as  he  would  have  been  had  the  courts  been  closed  ^^ 
daring  the  existence  of  the  war.  The  principle  upon 
which  an  agreement  for  an  extension  of  time  dis- 
charges the  surety  is,  that  the  creditor  thereby  de- 
prives the  surety  of  the  means  of  relieving  himself 
by  paying  the  debt  and  proceeding  immediately 
against  the  principal,  or  by  filing  his  bill  quia  timet  to 
compel  the  debtor  to  pay  the  debt,  or  by  notice  to  the 
creditor  under  the  statute.  Neither  of  these  remedies 
would  have  been  available,  even  though  the  deed  of 
trust  had  never  been  executed.  It  would  be  a  griev- 
ous injustice  to  hold  the  sureties  discharged  by  an  act 
which  in  no  manner  affected  their  rights  or  impaired 
the  remedies  of  the  creditor.  K  authority  on  this 
point  is  necessary,  it  may  be  found  in  the  case  of  Price 
v.  JEdmondSj  10  Barn.  &  Cress.  578;  Harnsberger's  ex' or 
V.  Geiger's  adrnWy  3  Gratt.  144. 

The  court  is  further  of  opinion  that  the  appellants, 
whose  liability  as  sureties  is  confined  to  the  three 
thousand  dollar  bond,  have  no  just  cause  of  complaint 
with  the  scale  of  depreciation  applied  to  the  seven 
thousand  and  five  hundred  dollar  bond,  for  which  they 
are  not  bound.  The  adjustment  seems  to  have  been 
just  and  fair  in  itself:  it  received  the  sanction  of  the 
debtor  and  the  assignees  in  bankruptcy,  and  was  ap- 
proved and  confirmed  by  the  District  court  of  the 
United  States. 

The  appellee,  in  receiving  the  amount  thus  ascer- 
tained to  be  due,  has  not  lost,  or  in  any  manner  im- 
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1876.     paired,  his  remedies  upon  the  bond  for  which  the  ap~ 

T^mJ  pellants  are  bound  as  sureties. 
The  court  is  further  of  opinion,  that  the  appellee 

^^^    cannot  be  held  liable  for  any  error,  if  such  there  be, 
V.       in  the  decree  of  the  Bankrupt  court,  allowing  Womack 

^^,  the  exemption  claimed  by  him,  or  assigning  to  his  wife 
two  hundred  acres  of  land  by  way  of  compensation 
for  her  contingent  right  of  dower.  These  were  acta 
of  a  court  of  competent  jurisdiction,  having  cogni- 
zance of  the  parties  and  the  subject-matter.  It  must 
be  presumed,  at  least  until  the  contrary  appears,  that 
the  decrees  and  orders  were  fairly  made  with  due  re- 
gard for  the  interests  of  all  parties..  The  extent  of  the 
appellee's  participation  in  the  arrangement,  allowing 
the  exemption  and  assignment,  was  the  withdrawal  of 
his  opposition  to  the  decree  of  the  court  sanctioning 
the  same.  If  any  injustice  has  been  done  the  appel- 
lants, or  others  interested  in  the  estate  of  Womack, 
the  remedy  is  not  in  the  state  courts. 

The  court  is  further  of  opinion,  that  the  appellees 
are  not  entitled  to  any  abatement  or  deduction  by  rea- 
son of  anything  done  by  the  appellee  in  respect  to  the 
supposed  judgment  for  three  hundred  dollars.  All 
that  appears  in  the  record  in  regard  to  that  judgment, 
beyond  the  averments  of  the  bill,  is  what  is  found  in 
the  answer  of  the  appellee.  It  is  there  stated  that  a 
judgment  was  recovered  agayist  Womack  for  two 
years'  interest  on  the  three  thousand  dollar  bond;  but 
no  execution  was  ever  levied  on  his  property,  he  hav- 
ing previously  gone  into  bankruptcy:  the  amount  of 
the  judgment  was  however  paid  by  the  appellants,  and 
credit  given  accordingly.  This  statement  being  re- 
sponsive to  the  bill  must  be  taken  as  true. 

It  seems,  however,  that  a  judgment  was  recovered 
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against  Womack  for  four  hundred  and  fifty  dollars,     1876. 
interest  upon  the  seven  thousand  and  five  hundred    x^7 
dollar  bond,  execution  issued  and  levied  upon  his  pro 


perty.     This  property  was  released  by  order  of  the    ^^^^ 
appellee.    The  reason  he  assigns,  and  it  is  sustained       v. 
by  the  evidence,  is  that  the  judgment  was  rendered     &  ^^ 
upon  an  insufGicient  notice,  and  the  defendant  was 
taking  steps  to  vacate  the  judgment  and  quash  the  exe- 
cution.    The  appellee  being  satisfied  that  such  would 
be  the  result,  released  the  lien  of  the  execution.    This 
he  had  the  right  to  do.     He  was  under  no  obligation 
to  persist  in  a  hopeless  controversjr,  because  the  efiect 
of  the  release  might  ultimately  be  to  withdraw  a  part 
of  the  trust  fund  pledged  to  the  security  debt.    If  the 
appellants  have  sustained  any  loss  from  this  cause,  the 
appellee  cannot  be  made  liable  for  it. 

Upon  the  whole  there  is  no  error  in  the  decree,  and 
it  must  be  afiirmed. 

Dbobeb  affirmed. 


Vol.  xxvn— 27 


Digitized  by 


Google 


210  COURT    OF  APPEALS    OP  VIRGINIA. 


CiTT  OP  Richmond, /or  ^c,  v.  Dubsberry  ^  als. 

February  lo. 

,  ^  •  I,  N  leased  of  D  a  house  for  one  year  commencing  January  ist  and  end- 
Term.  "^  December  31st  187 1.  In  March,  M,  without  the  assent  of  D, 
took  N's  lease,  and  p)irchased  his  furniture  on  the  leased  premises^ 
and  having  borrowed  the  money  to  pay  for  it  from  C,  conveyed  it  in 
trust  to  secure  his  debt  to  C.  M  paid  the  rent  to  D,  and  at  the  end 
of  the  year  held  over,  and  in  March  1872  he,  without  D*s  assent, 
turned  over  the  house  and  furniture  to  P,  who  paid  the  rent  to  D  until 
July  or  August.  In  the  latter  part  of  the  year  P  failed  to  pay  the 
rent ;  whereupon  D  sued  out  a  warrant  of  distress  which  was  levied 
upon  the  property  conveyed  to  secure  C.  Held  ;  The  holding  over 
by  M  in  1872  was  under  a  new  lease,  and  the  lien  in  favor  of  C  hav- 
ing been  upon  it  when  that  lease  commenced,  Cs  lien  is  valid  against 
D's  lien  for  the  rent  of  1872.  See  Code  of  i860,  ch.  138,  §|  il 
and  12. 

This  was  an  action  of  debt  in  the  circuit  court  of 
the  city  of  Richmond,  brought  in  April  1873,  in  the 
name  of  the  city  of  Richmond,  at  the  relation  of 
Manfred  Call,  against  A.  B.  Duesberry,  high  constable 
of  the  city  of  Richmond,  and  his  sureties  in  his  offi- 
cial bond,  to  recover  the  value  of  certain  property 
which  Duesberry  had  levied  on  and  sold  under  a  dis- 
tress and  attachment  for  rent.  The  court  below  ren- 
dered a  j'udgment  in  favor  of  the  defendants;  and  the 
plaintiff  thereupon  applied  to  this  court  for  a  superse- 
deaSj  which  was  awarded. 

Guy  ^  GilUarriy  for  the  appellant. 

Nash  and  Gordon^  for  the  appellees^ 
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wQmfi 

Christian,  J.,  delivered  the  opinion  of  the  court.        January 


Term. 


This  case  is  before  us  upon  a  writ  of  error  and  super^ 


^edeas  to  a  judgment  of  the  circuit  court  of  the  city  t>j^}j^?^j 
of  Richmond.  for&c 

The  question  arising  in  this  case  is  between  a  land-  Duesberry 
lord  on  the  one  hand  and  a  beneficiary  under  a  deed     ^  ^• 
of  trust  on  the  other. 

Each  claims  a  superior  right  to  subject  the  same 
property  to  the  payment  of  a  debt,  the  one  for  rent  by 
virtue  of  his  landlord's  lien,  the  other  for  a  loan  of 
money,  whose  payment  was  secured  by  a  deed  of  trust 
conveying  the  property  in  question. 

The  facts  disclosed  by  the  record  are  as  follows :  In 
the  latter  part  of  the  year  1870,  one  Norvel  Cobb 
leased  of  Drewry  &  Price  a  certain  house  in  the  city 
of  Richmond,  kuown  as  the  Arlington  house,  to  be 
nsed  as  a  boarding-house,  for  the  year  1871,  the  term 
of  the  lease  being  one  year,  from  the  1st  January  1871 
to  3l8t  December  1871 :  That  in  February  or  March 
1871,  Daniel  W.  Mosely  purchased  of  said  Cobb  his 
household  and  kitchen  furniture,  which  was  upon  the 
leased  premises  at  the  Arlington  house;  and  paid  for 
the  same  with  $1,500,  loaned  him  (Mosely)  by  Manfred 
Call;  who,  in  order  to  secure  the  payment  of  said 
loan,  took  a  note,  payable  at  twelve  months,  and  dated 
February  24th  1871,  of  said  Moseley,  secured  by  deed 
of  trust,  which  was  duly  recorded  in  the  office  of  the 
chancery  court  of  the  city  of  Richmond  on  the  tenth 
March  1871.  Mosely  arranged  with  Cobb  to  take  his 
lease  for  the  year  1871 ;  and  this  change  was  made  on 
the  15th  March  1871,  without  consulting  the  landlords 
{Drewry  &  Price);  who  were  informed  of  it  there- 
after, and  made  no  objection,  but  received  the  rent 
from  Mosely  for  the  year  1871.     At  the  expiration  of 
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i876.  the  year  (1871)  Mosely  continued  to  occupy  the  prera- 
I^^^  ises  without  any  special  contract  with  the  landlords. 
Some  time  in  March  1872  Mosely  made  an  arrange- 


RicWnd  ™®^*  ^^^^  *  Certain  B,  M.  Pratt  to  give  up  the  Arling- 

for&c.    ton  house  and  furniture  to  him;  and  he  (Pratt)  took 

Duesberry  charge  of  Said  house  without  consulting  the  landlords, 

&  ais.     ^ho,  when  informed  of  it,  made  no  objection  thereto, 

and  thereafter  received  the  rent  from  Pratt  until  July 

or  August  1872.     In  the  latter  part  of  the  year  1872, 

Pratt  failed  to  pay  said  rent  for  the  Arlington  house; 

whereupon  the  landlords  sued  out  a  distress  warrant 

for  rent  due  and  an  attachment  fof  rent  to  become 

due. 

The  distress  warrant  and  attachment  were  levied  on 
the  household  and  kitchen  furniture,  which  had  been 
conveyed  by  Mosely  to  secure  his  debt  to  Manfred 
Call,  and  the  same  was  sold  under  said  distress  war- 
rant by  A.  B.  Duesberry,  high  constable  of  the  city 
of  Richmond,  and  the  proceeds  paid  over  to  B.  H. 
Nash,  Esq.,  attorney  for  Drewry  &  Price,  the  land- 
lords. 

The  suit  is  brought  in  the  name  of  the  city  of  Rich- 
mond, for  the  benefit  of  Manfred  Call,  against  the 
high  constable  on  his  official  bond,  the  object  being  to 
recover  of  him  the  amount  of  the  proceeds  of  sale  of 
said  furniture. 

A  jury  being  waived,  and  the  case  being  submitted 
to  the  court  upon  the  law  and  facts,  the  court  rendered 
a  judgment  for  the  defendant.  From  this  judgment  a 
writ  of  error  was  awarded  by  this  court. 

The  eflTect  of  the  decision  of  the  said  Circuit  court 
was  to  declare  that  the  furpiture  conveyed  by  Mosely 
by  his  deed,  put  on  record  on  the  10th  March  1871,  was 
liable  to  the  distress  warrant  in  favor  of  the  landlords, 
Drewry  &  Price,  for  rent  due  from  Pratt  in  the  latter 
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part  of  1872;  and  this  is  the  qoestion  we  dow  have  to      1876. 

,  ,  January 

CODSlder.  Term. 

The  solution  of  this  question  depends  upon  the  true 


construction  to  be  given  to  the  11th  and  12th  sections  r-^{[^?L 
of  ch.  188,  Code  1860.  for&c.  ' 

At  common  law,  all  goods  found   on   the   leased  Duesbeny 
premises  were  subject  to  the  landlord's  lien  for  rent,    ^  *^' 
no  matter  to  whom  they  belonged.  • 

By  our  statute  the  goods  of  the  lessee,  or  his  as- 
signee, or  under-tenant,  found  on  the  premises,  or 
which  may  have  been  removed  therefrom  not  more 
than  thirty  days,  are  liable  to  distress.  If  such  goods, 
when  carried  on  the  premises,  are  subject  to  a  lien, 
which  is  valid  against  his  creditors,  his  interest  only  in 
each  goods  shall  be  liable  to  distress.  If  any  lien  be 
created  thereon  while  they  are  on  the  leased  premises, 
they  shall  be  liable  to  distress,  but  only  for  one  year's 
rent,  whether  it  shall  have  accrued  before  or  after  the 
creation  of  the  lien. 

If  after  the  commencement  of  any  U:nancy  a  lien  be 
obtained  or  created  by  deed  of  trust,  mortgage  or  other- 
wise, upon  the  interest  or  property  in  goods  on  pre- 
mises leased  or  rented  of  any  person  liable  for  the 
rent,  the  party  having  such  lien  may  remove  said 
goods  from  the  premises,  upon  condition  that  he  pay 
rent  that  may  be  in  arrear,  and  securing  so  much  as  is 
to  become  due,  not  being  more  altogether  than  one 
year's  rent.     See  Code  1860,  ch.  138,  §§  11, 12. 

From  these  sections,  it  is  plain  that  the  intention  of 
the  legislature  was  to  secure  one  year's  rent  to  a  land- 
lord against  all  liens  created  by  the  tenant  atter  the 
lease  has  commenced. 

The  landlord  is  protected  by  the  statute  against  all 
deeds  of  trust,  mortgages,  and  other  liens,  where 
the  lien  has  been  created  aftxr  the  commencement  of 
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1876.  the  tenamn/j  upon  goods  on  the  leased  premises  which 
T^J  belong  to  a  person  liable  for  rent^  and  where  there  is  an 
existing  liability  for  rent  in  arrear,  or  to  become  due 


^9^?^.  at  the  time  the  lien  is  created. 

Richmond, 

for&c.        Now  in  the  case  before  us,  the  contract  of  lease  be- 
Duesberry  twecn  the  landlords  (Drewry  &  Price)  and  their  tenant 

*  *^-  Cobb,  was  for  one  year  from  January  Ist,  to  December 
81st,  1871.  In  March,  Mosely  with  the  assent  of  the 
landlords,  took  Cobb's  lease.  I  say  with  the  assent  of 
the  landlords,  because  they  made  no  objection  to  it, 
and  collected  the  rents  from  him,  acknowledging  him 
as  their  tenant.  This  lease  expired  on  the  31st  De- 
cember, 1871;  but  Mosely  held  over  for  the  year  1872 
until  March,  there  being  no  new  contract  between  the 
parties.  In  March  1872,  Pratt,  without  objection  on 
the  part  of  the  landlords,  took  the  Arlington  house 
and  furniture  from  Mosely;  and  the  landlords  collected 
rent  from  him  till  July  or  August.  In  the  latter  part 
of  the  year  1872,  Pratt  failed  to  pay  the  rent,  and  then 
the  distress  warrant  was  issued  and  levied. 

Now  Cobb  having  leased  for  one  year,  and  Mosely, 
who  took  his  lease,  having  held  over  after  the  expira- 
tion of  the  lease  without  any  further  contract,  the 
tenancy  must  be  regarded  as  a  tenancy  from  year  to 
year.  Archbold  on  Land,  and  Tenant,  65-'6  and  68 
(marg.);  Sherwood  v.  Phillips^  13  Wend.  R.  479,  and 
cases  cited  in  the  opinion  of  the  court. 

It  follows,  therefore,  that  the  lease  of  Cobb  of  which 
Mosely  was  the  assignee  terminated  on  the  1st  day  of 
January  1872.  On  that  day  a  new  term  commenced. 
The  rent  for  the  whole  year  1871  had  been  paid.  The 
deed  of  trust  to  Call  was  executed  and  recorded  on 
the  10th  March  1871.  At  the  commencement  of  the 
new  tenancy,  to  wit,  on  the  1st  January  1872,  not  a 
dollar  of  rent  was  due,  nor  was  any  due  in  arrear  until 
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the  latter  part  of  1872.     The  lien  on  the  furniture  was  1876. 

therefore  created  before  the  commencement  of  the  ten-  ^^m. 
ancy.    That  furniture  was  on   the  leased  premises, 


subject  to  a  lien  created  before  the  tenancy  for  the  j^j^j^P^^ 
year  1872  commenced,  and  not  after — and  in  contem-    for&c. 
plation  of  the  statute,  construing  both   sections  to-  Duesbeny 
gether,  must  be  held  subject  to  the  same  conditions    ^  *^^- 
as  if  when  carried  on  the  leased  premises  it  was  sub- 
ject to  a  lien  valid  against  the  creditors  of  Mosely. 

The  liability  for  the  rent  in  this  case  came  long 
after  the  lien  was  created;  and  the  tenancy  during 
which  the  lien  was  created  had  expired  and  every 
dollar  due  under  that  lease  had  been  paid.  A  new 
tenancy  had  commenced  with  an  existing  lien  upon  the 
fbmiture  created  and  recorded  long  before  it  began. 

I  am  therefore  of  opinion,  that  the  deed  of  trust  to 
secure  Manfred  Call  must  take  precedence  to  the 
landlord's  lien,  and  that  the  judgment  of  the  Circuit 
court  should  be  reversed. 

Staplbs,  J.,  dissented. 

JUDGMBNT  REVBRSEB. 
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Term. 


Continental  Ins.  Co.  v.  Kabey. 

February  17. 

1876.      I.  In  an  action  upon  a  policy  of  insurance  by  a  citizen  of  the  state  of 
January  Virginia  against  a  foreign  insurance  company  doing  business  in  this 

state,  the  foreign  corporation  is  quoad  hoc  domiciled  in  the  state  by 
virtue  of  the  statutes  authorizing  the  company  to  do  business  here, 
and  is  not  entitled  under  the  act  of  congress  of  1867  to  have  the 
cause  removed  to  the  United  States  court  on  the  ground  that  the  cor- 
poration is  a  resident  of  another  state. 

2.  After  a  trial  of  an  action  at  law,  and  a  new  trial  directed  by  the  appel- 
late court,  a  party  is  not  entitled  under  the  act  of  congress  of  1867, 
to  have  the  cause  removed  to  the  United  States  court  upon  the  ground 
that  he  is  a  non-resident  of  the  state. 

3.  If  a  party  in  an  action  at  law  would  have  the  cause  removed  from  the 
state  court  to  the  United  States  court,  on  the  ground  that  he  is  a  non- 
resident of  the  state,  he  must  present  his  application  for  it  before 
there  has  been  a  trial  of  the  cause. 

This  case  was  argued  at  the  term  of  this  court  held 
at  Wytheville  in  1875,  and  was  decided  at  this  term  of 
the  court  in  Richmond.  It  was  an  action  at  law  in 
the  Circuit  court  of  the  county  of  Roanoke,  brought 
by  Thomas  A.  Kasey  against  the  Continental  Insur- 
ance Company,  a  corporation  chartered  by  the  state  of 
New  York,  upon  a  policy  of  insurance  issued  by  the 
defendant  in  favor  of  the  plaintiff.  The  case  was  once 
before  in  this  court,  upon  an  appeal  by  the  company, 
and  the  judgment  of  the  court  below  was  reversed, 
and  the  cause  sent  back  to  the  Circuit  court  for  a  new 
trial.     See  25  Grattan,  268. 
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The  cause  came  on  again  to  be  tried  at  the  Noveni-     1876. 
ber  term  1874  of  the  Circuit  court,  when  the  defend-     Termf 

ant   presented    his    petition,  accompanied    with    his 

affidavit,  asking  that  the  cause  might  be  removed  to  Con*nental 
the  circuit  court  of  the  United  States  for  that  judicial       v. 
district;  but  the  court  overruled  the  motion;  and  the 
defendant  excepted.     The  petition  and  affidavit  are 
set  out  in  the  opinion  of  Judge  Christian. 

On  the  trial  there  was  a  verdict  and  judgment  in 
favor  of  the  plaintiflF  for  $4,950.60,  with  interest  at 
six  per  cent,  per  annum  from  the  26th  of  June  1872  till 
paid;  and  a  motion  for  a  new  trial,  which  was  over- 
ruled. And  the  record  states  that  the  defendant 
excepted;  but  the  bill  of  exception  is  not  in  the 
record.  Upon  the  application  of  the  company,  this 
court  allowed  a  supersedeas  to  the  judgment. 

Griffin^  for  the  appellant 

J.  F.  Johnson^  for  the  appellee. 

Christian,  J.  The  record  in  this  case  presents  for 
our  consideration  a  single  question;  and  that  is  whe- 
ther, under  the  acts  of  congress  relating  to  the  removal 
of  causes  from  state  courts  to  the  circuit  courts  of 
the  United  States,  the  appellant  had  the  right  to  re- 
move its  case  from  the  circuit  court  of  Roanoke  to 
the  circuit  court  of  the  United  States,  in  the  judicial 
district  in  which  the  county  of  Roanoke  was  situate. 

The  appellant,  the  Continental  Insurance  Company 
of  the  city  of  New  York,  having  its  home  office  in  said 
city  of  New  York,  but  doing  business  in  the  state  of 
Virginia,  under  the  conditions  and  requirements  of  the 
statute  law  of  this  state,  was  defendant  in  a  certain 
action  at  law,  brought  by  Thomas  A.  Kasey,  upon  an 
Vol.  xxvn — 28 
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1876.     insurance  policy  issued  by    said   company,  insuring- 
TCTm7   against  fire  a  certain  building  belonging  to  said  Kasey. 
Kasey,  at  tbe  April  term   of  the  circuit  court  of 


^I^'^CV)^^  Roanoke  1873,  recovered  a  judgment  against  said  cona- 
V.  pany.  To  that  judgment  a  writ  of  error  was  awarded 
^^^'    by  one  of  the  judges  of  this  court. 

Upon  this  writ  of  error  the  case  was  heard  at  Wythe- 
ville  in  July  1874,  and  this  court  reversed  the  judg- 
ment of  the  circuit  court,  and  remanded  the  case  for 
a  new  trial  to  be  had  in  said  circuit  court  of  Roanoke. 
This  reversal  was  in  favor  of  the  Continental  Insu- 
rance Company.  But  when  the  case  came  on  again  ta 
be  heard  in  the  Circuit  court  of  Roanoke,  upon  the 
new  trial  awarded  by  this  court,  the  company  by  its 
counsel  filed  the  following  petition. 

To  the  honorable  the  judge  of  the  circuit  court  of  Roanoke 
county : 

The  petition  of  the  Continental  Insurance  Company 
of  the  city  of  New  York,  respectfully  represents,  that 
it  is  a  foreign  corporation,  created  and  having  its  place 
of  business  in  the  state  of  New  York,  and  in  legal 
contemplation  is  a  citizen  of  that  state;  that  it  is  sued 
in  your  honor's  court  by  one  Thomas  A.  Kasey,  a  citi- 
zen of  the  state  of  Virginia,  upon  a  contract  of  insu- 
rance; that  the  matter  in  dispute  in  said  suit  exceeds 
the  sum  of  five  hundred  dollars,  exclusive  of  costs,^ 
and  that  there  has  not  been  a  final  trial  of  said  cause. 
Your  petitioner  is  advised,  that  under  the  laws  of  con- 
gress, in  such  cases  made  and  provided,  it  has  the  right 
to  have  said  cause  removed  into  the  circuit  court  of 
the  United  States  for  this  judicial  district;  and  it  hereby 
offers  good  and  sufficient  surety  for  its  entering  copies^ 
of  the  papers  in  that  court  on  or  before  the  first  day 
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of  the  next  term  thereof,  and  it  prays  your  honor  that     1876. 
a  removal  of  said  cause  may  be  directed.  t^^ 


The  Continental  Insurance  Company,  Con'nentai 

Of  the  city  of  New  York,  i^s.  Co. 

By  counsel.  Kascy. 

This  petition  was  accompanied  by  the  following  affi- 
davit: 

State  op  Virginia — 

Roanoke  county ^  to  wit  : 

I,  P.  H.  Gibson,  agent  and  attorney  of  the  Continen- 
tal Insurance  Company  of  the  city  of  New  York,  do 
solemnly  swear  that  I  have  reason  to,  and  do  believe, 
that  from  prejudice  or  local  influence,  the  said  Conti- 
nental Insurance  Company  of  the  city  of  New  York 
will  not  be  able  to  obtain  justice  in  the  circuit  court 
of  Roanoke  county,  in  the  suit  now  pending  in  said 
court,  in  which  Thomas  A.  Kasey  is  plaintiflF,  and  the 
said  Continental  Insurance  Company  of  the  city  of 

New  York  is  defendant. 

P.  H.  Gibson. 

Subscribed  and  sworn  to  by  P.  H.  Gibson  before 
me,  P.  Johnston,  a  notary  public  for  the  state  of 
Virginia.  ' 

Given  under  my  hand  this  11th  day  of  November, 

1874. 

P.  Johnston,  N.  P. 

The  circuit  court  of  Roanoke  denied  the  prayer  of 
the  petition,  and  refused  to  order  the  removal  of  the 
case  to  the  circuit  court  of  the  United  States.  To  this 
ruling  of  the  court  the  company  excepted,  and  ob- 
tained a  writ  of  error,  which  brings  up  the  question  to 
this  court 
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1876.  There  was  a  judgment  in  the  court  below  against 
T^  the  company  for  the  sum  of  $4,950.50;  but  against 
this  judgment  no  other  error  is  assigned;  and  the 


<^n»ncntal  ^hole  case  here  turns  upon  the  single  question,  whe- 
V.  ther  the  circuit  court  erred  in  refusing  to  remove  the 
^^'  case,  upon  the  petition  of  the  company  and  the  affida- 
vit of  its  agent  to  the  circuit  court  of  the  United 
States. 

The  solution  of  this  question  depends,  1st,  upon  the 
true  construction  to  be  given  to  the  acts  of  congress 
relating  to  the  removal  of  causes  from  the  state  courts 
to  the  United  States  courts;  and,  2nd,  upon  the  eflFect 
of  the  statute  law  of  this  state  imposing  certain  condi- 
tions and  requirements  upon  foreign  insurance  compa- 
nies doing  business  in  this  state.  Firsts  as  to  the  true 
construction  to  be  given  to  acts  of  congress  in  refer- 
ence to  the  removal  of  causes. 

This  motion  is  made  under  the  provision  of  the  act 
of  congress  approved  March  2, 1867,  which  declares  that 
in  a  controversy  between  a  citizen  of  a  state,  in  which 
suit  is  brought,  and  a  citizen  of  another  state,  when  a 
party  shall  make  and  file  an  affidavit  stating  that  he 
has  reason  to,  and  does  believe,  that  from  prejudice  or 
local  influence  he  will  not  be  able  to  obtain  justice  in 
such  state  court,  may  at  any  time  before  final  hearing 
or  trial  of  the  suit  file  a  petition  for  removal  of  the  suit 
into  the  next  circuit  court  of  the  United  States  for  the 
district  in  which  his  suit  is  pending.  And  then  de- 
clares, that  upon  giving  certain  security  the  state 
court  shall  proceed  no  further  in  the  suit.  See  14  U. 
S.  Stat,  at  Large  658-9. 

It  would  seem  sufficient  to  say,  that  this  court  has 
already  by  its  unanimous  judgment,  construed  this 
act  of  congress  against  the  pretensions  of  the  appel- 
lant in  this  case.    In  Beery  v.  Irickj  22  Gratt.  489,  this 
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court  construing  this  same  act  says:  "The  question  1876. 

we  have  to  consider  is,  was  the  application  (for  remo-  t^J 
val  of  the  case)  made  before   the   'final   hearing  or 


trial,'  within  the  meaning  and  intent  of  the  stat-  Con'nental 
ute?  The  word  'final'  in  the  act  applies  to  and  quali-  v. 
fies  the  word  '  hearing,'  and  not  the  word  *  trial.'  In  ^^' 
the  act  of  1866  the  language  is  before  Urial  or  final 
hearing.'  The  transposition  of  the  words  in  the  act  of 
1867  so  as  to  read,  'before  Jinal  hearing  or  trial'  was 
probably  accidental  and  not  aflFecting  nor  designed  to 
affect  any  change  in  the  meaning.  The  words  'final 
hearing'  are  ordinarily  applied  to  cases  in  equity, 
while  the  word  '  trial '  is  applied  to  actions  at  law.  The 
obvious  and  unmistakable  intention  of  the  statute  was 
to  require  a  party  desiring  a  removal  of  his  case,  to 
make  his  application  before  a  'trial'  in  actions  at  law, 
and  before  a  final  hearing  in  suits  in  equity."  *  *  * 
"It  certainly  never  was  the  object  of  the  act  of  con- 
gress to  provide  for  a  review  of  the  decisions  of  a 
state  court,  but  simply  for  the  exercise  of  an  election 
by  a  party  to  a  suit  in  a  state  court,  to  transfer  it  to 
another  court  of  original  jurisdiction  for  trial.  The 
design  manifestly  was  to  give  him  an  election  between 
two  tribunals,  not  to  give  him  a  chance  at  both.  Any 
other  construction  would  be  to  confer  upon  the  fede- 
ral courts,  whose  jurisdiction  is  carefully  limited  by 
the  constitution  of  the  United  States,  an  extraordinary 
and  incongruous  appellate  jurisdiction,  by  which  the 
judgment  or  decree  of  a  state  court  solemnly  pro- 
nounced in  a  case  where  it  had  the  undoubted  juris* 
diction,  could  be  reviewed,  reversed  and  annulled  by  a 
federal  court.  *  *  *  *  Such  unprecedented  and 
dangerous  jurisdiction  in  the  federal  courts  will  never 
be  recognized  by  this  court,  unless  the  very  letter  of 
the  law  imperatively  requires  it;  and  unless  such  law^ 
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1876.  if  enacted  by  congress,  shall  be  declared  by  the  8u- 
Tem?'  preme  court  of  the  United  States  to  be  consonant 
with  the  constitution  which  expressly  limits  the  juris- 


Con'nentai  (Jictiou  of  the  federal  courts." 

Ins.  Co. 

V.  This  was  the  construction  of  the  act  of  1867,  and 

^^^*  these  the  views  expressed  by  this  court  in  1873,  in  my 
opinion  in  Beery  v.  Irick  and  Newton  v.  Bushong^  22 
Gratt.  484. 

I  might  be  content  to  rest  this  case  upon  that  opin- 
ion, but  that  the  able  counsel  for  the  appellant,  in  an 
argument  of  much  learning,  has  called  uppn  us  to  re- 
view our  opinion  in  that  case;  and  relies  especially 
upon  a  recent  decision  of  the  supreme  court  of  the 
United  States;  Insurance  Company  v.  Morse j  20  Wall, 
U.  S.  R,  445;  which  is  certainly  adverse  to  our  con- 
struction of  the  act  of  1867. 

That  decision,  adopting  as  its  rule  of  construction 
the  literal  interpretation  of  the  words  of  the  act, 
declares  that  a  party  may  at  any  time  before  a  final 
trial  remove  his  case  upon  proper  affidavit  and  se- 
curity. He  may  take  his  chances  before  a  state  court; 
may  go  up  to  the  supreme  court  of  the  state,  and  take 
his  chances  there;  and  then,  after  years  of  litigation 
in  the  state  courts,  which  have  the  unquestioned  juris- 
diction of  his  case,  and  to  whose  jurisdiction  he  has 
voluntarily  submitted,  may,  any  time  before  his  case 
is  finally  tried,  remove  it  to  a  circuit  court  of  the 
United  States.  Now,  while  I  have  great  respect  for 
the  decisions  of  the  supreme  court  of  the  United 
States,  and  the  decisions  of  that  august  tribunal  are 
always  recognized  as  very  high  authority  in  this  court, 
I  cannot  follow  that  court  in  the  construction  which  it 
has  given  to  the  act  of  congress  under  consideration. 
Especially  since  the  decisions  of  every  state  in  the 
Union  where  the  question  has  come  up,  except  the 
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state  of  Rhode  Island,  has  given  a  diflFerent  construe-  1876. 

tion  to  the  act.     Certainly  the  supreme  courts  of  the  j^^ 
states  of  Massachusetts,  Ohio,  Wisconsin,  Maryland 


and  Virginia  have  united  in  declaring  that  the  appli-  Con'nental 
cation  for  removal  of  a  case  to  the  circuit  court  of       v; 
the  United  States  must  be  made  before  trial;  and  that      ^^^" 
after  trial  is  had  in  a  state  court,  the  case  cannot  be 
removed.     See  Galpin  v.  Crilchlow,  112  Mass.  R.  839; 
Some  Life  Ins.  Co,  v.  Dunn,  20  Ohio  State  R.  175; 
Akerly  v.  Vilas^  24  Wise.  R.  165;  Adams  Express  Go. 
V.  Frego,  36  Mayr.  R.  47;  Beery  v.  Irkk,  22  Gratt.  484. 

In  ascertaining  the  true  interpretation  of  the  words 
** before  final  hearing  or  trial"  in  this  act,  we  may  pro- 
perly refer  to  the  earlier  acts  of  congress  on  the  sub- 
ject of  removing  causes  from  the  state  courts  to  the 
circuit  courts  of  the  United  States,  as  constituting 
parts  of  one  judicial  system.  Under  the  first  judiciary 
act  of  the  United  States,  where  the  removal  is  claimed 
upon  the  ground  that  the  defendant  is  an  alien  or  citi- 
zen of  another  state,  the  right  can  only  be  exercised 
"at  the  time  of  entering  his  appearance,"  and  not 
*' afterwards,"  even  with  the  assent  ot  the  state  court. 
1  U.  S.  Stat,  at  Large,  79;  Gibson  v.  Johnson^  Pet.  C. 
C.  44. 

So  under  act  of  congress  passed  during  the  war  of 
1812,  as  to  officers  civil  or  military,  when  sued  in  a 
state  court  for  ac^ts  done  by  virtue  of  such  office,  he 
might  remove  the  case  to  the  United  States  court  "at 
the  time  of  entering  his  appearance,"  3  U.  S.  Stat. 
at  Large  198,  200,  396;  14  Mass.  R.  412. 

So  also  the  right  of  removing  an  action  pending 
in  a  state  court  between  citizens  of  the  same  state 
claiming  lands  under  grants  of  different  states,  must 
be  exercised  by  either  party  "before  the  trial."  1  U. 
S.  Stat,  at  Large  80. 
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1876.         So  also  in  suits  against  revenue  officers  brought  itt 
^rm7    state  courts,  for  acts  done  by  virtue  of  their  office,  the 
case  could  be  removed   "  at  any  time  before  trial/^ 


Kasey. 


Con'nentai  4  xj.  8.  Stat,  at  Large  633. 

Ins.  Co.  ®  . 

V.  So  also  by  the  act  of  congress  of  1863,  ch.  81,  §  5, 

in  a  suit  against  any  military  or  civil  officer  for  acts 
done  as  such,  he  might,  "at  the  time  of  entering  his 
appearance,"  remove  a  case  from  a  state  court  to  a 
circuit  court  of  the  United  States.  12  U.  S.  Stat  at 
Large  756. 

So  also  by  act  of  1865,  it  was  declared  that  the 
right  of  removing  such  cases  should  be  exercised  "be- 
fore a  jury  is  empannelled  to  try  the  same." 

The  act  of  1866  provides  that,  under  its  provisions, 
a  cause  may  be  removed  "at  any  time  before  trial  or 
final  hearing." 

Now  the  review  of  the  previous  legislation  on  the 
subject  shows  that  up  to  1867,  certainly,  there  was  no 
authority  for  removing  from  a  state  court  to  a  federal 
court,  any  case  whatever  in  which  a  trial  on  the  mer- 
its had  commenced. 

Now  the  question  is,  does  the  act  of  1867,  by  simply 
transposing  the  word  "final,"  placing  it  before  the 
word  trial,  as  well  as  hearing,  so  as  to  make  it  read 
"final  hearing  or  trial,"  instead  of  "trial  and  final 
hearing,"  reverse  the  whole  policy  of  the  law  as 
plainly  declared  in  all  the  acts  of  congress  on  the  sub- 
ject from  1789  to  1866  inclusive?  and  by  this  slight 
transposition  (accidental  no  doubt)  of  a  single  word, 
confer  upon  the  federal  courts  the  extensive,  all-per- 
vading and  dangerous  jurisdiction,  which  would  con- 
stitute the  federal  courts  appellate  tribunals  to  the 
state  courts.  I  cannot  arrive  at  this  conclusion,  even 
if  I  have  to  disregard  a  decision  of  the  supreme 
court  of  the  United  States.    I  prefer  to  follow  the 
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decisioDB  of  the  state  courts  (and  adhering  to  my  i876. 

former  opinion  in  Newton  v.  Bushong^  supra)  aid  them  Term7 
in  checking  the  modem  spirit  now  so  often  mani- 


fested, in  which  the  United  States  courts  are  stretch-  Con'nental 

•       ,  ,        ,  Ins.  Co 

mg  out  their  hands  to  grasp  the  junsdiction  which       v. 
under  the  constitution,  and  under  our  ancient  system       ^^^' 
of  jurisprudence,   belongs    exclusively   to   the   state 
courts. 

It  is  worthy  of  note,  in  considering  this  question  of 
construction  of  the  act  of  1867,  that  since  the  decision 
of  the  supreme  court  of  the  United  States  in  the  case 
of  Some  Insurance  Go.  v.  Morse^  20  Wall.  445,  there 
has  been  a  significant  legislative  construction  by  con- 
gress of  this  very  act.  In  1874  there  was  a  codifica- 
tion and  revision  of  the  acts  of  congress — directed  to 
be  published,  when  completed,  under  the  direction  of 
the  secretary  of  state — and  when  promulgated  by 
bim  to  be  accepted  as  the  Revised  Statutes  of  the 
United  States.  Accordingly  on  the  2nd  of  February 
1876,  the  Hon.  Hamilton  Fish,  Secretary  of  State, 
issued  his  proclamation,  certifying  the  ^'Revised  Stat- 
utes of  the  United  States  enacted  by  congress  on  the 
22d  day  of  June  1874,  were  prepared,  printed  and 
published  according  to  the  provisions  of  the  act  of 
June  20th,  1874;'*  and  these  Revised  Statutes  are  now 
accepted  and  recognized  as  the  Code  of  Revised  Stat- 
utes of  the  United  States. 

In  these  Revised  Statutes,  p.  113,  congress  has 
adopted  the  act  of  1866,  and  not  the  act  of  1867,  con- 
taining the  transposition  of  the  word  "  final"  before 
the  words  "trial  and  hearing,"  so  that  the  provision 
of  the  act  reads  as  follows :  "  Third.  When  the  suit  is 
between  a  citizen  of  the  state  in  which  it  is  brought, 
and  the  citizen  of  another  state,  it  may  be  so  removed 

on  the  petition  of  the  latter,  whether  he  be  plaintiff  or 
V  OL.  xxvn — 29 
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1876.  defendant,  filed  at  any  time  *  before  the  trial  or  final 
Toti?   hearing^  of  the  suit;  if  before,  or  at  the  time  of  filing 

said  petition,  he  makes  and  files  in  said  state  court  an 

Conmentai  aflBdavit  Stating  that  he  has  reason  to  believe,  and  does 
V.  believe,  that  from  prejudice  or  local  influence  he  will 
^^^'    not  be  able  to  obtain  justice  in  such  state  court." 

It  will  thus  be  seen  that  the  revisors  of  the  statutes 
concur  in  opinion  with  this  court  and  the  other  su- 
preme courts  of  the  states,  where  the  question  has 
been  considered,  that  the  transposition  of  the  word 
"  final"  in  the  act  of  1867,  was  merely  accidental ;  and 
that  the  true  construfetion  to  be  given  to  the  act,  con- 
sonant with  all  the  statute  law  theretofore  enacted,  and 
with  the  spirit  of  our  system  of  jurisprudence  is,  that 
the  application  for  removal  of  a  case  from  a  state  court 
to  a  federal  court  must  be  made  before  the  trial  of  an 
action  at  law,  and  before  the  final  hearing  of  a  case  in 
equity. 

These  views  lead  me  confidently  to  the  conclusion, 
that  the  application  for  removal  in  this  case  came  too 
late,  and  that  the  circuit  court  of  Roanoke  was  not  in 
error  in  overruling  the  plaintiff's  motion. 

But  there  is  another  view  of  this  question,  which, 
though  not  raised  in  the  argument  of  this  case  here,  is 
well  worthy  of  consideration. 

The  question  is  this:  Is  the  plaintiff  (the  Continen- 
tal Insurance  Company)  a  citizen  of  another  state  in  the 
meaning  of  the  act  of  congress? 

I  am  aware  that  it  has  been  held  by  the  supreme 
court  of  the  United  States  that  corporations  of  other 
states  come  within  the  purview  of  the  act.  That  is  the 
general  principle  from  which  I  express  no  dissent 
But  here  is  a  New  York  corporation  doing  business  in 
the  state  of  Virginia,  under  the  conditions  and  limita- 
tions prescribed  by  our  statute.     One  of  these  condi- 
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tions  is,  that  every  such  company,  before  they  issue  1876. 

policies  in  the  state,  shall  deposit  with  the  treasurer  of  t^^ 
the  state  a  certain  fund,  which  is  to  remain  intact  to 


meet  the  losses  of  citizens  insured  in  such  companies.  ^^"^"^ 
There  is  another  most  important  condition  imposed  on       v. 
all  such  companies,  to  wit:  §  20,  ch.  36,  Code  1873,       ^^^* 
p.  366:  "Every  such  insurance  company  shall,  by  a 
written  power  of  attorney,  appoint  some  citizen  of  this 
commonwealth,  resident  therein,  its  agent  or  attorney, 
who  shall  accept  service  of  all  lawful  process  against 
such  company  in  this  commonwealth,  and  cause  an 
appearance  to  be  entered  in  ever^  action  in  like  mau- 
ner,  as  if  such  corporation  had  existed  and  been  duly 
served  under  process  in  this  state." 

The  plain  object  of  that  provision  of  our  statute  is 
to  give  to  our  citizens  the  privilege  of  suing  these 
foreign  corporations  in  the  courts  of  this  state. 

This  would  be,  in  the  last  degree,  a  futile  and  incon- 
gruous provision  of  the  law  if  the  privilege  to  sue  in 
the  state  courts  is  to  be  at  once  defeated,  if  the  corpo- 
ration as  soon  as  suit  is  brought  may  remove  the  cause 
to  another  and  foreign  jurisdiction.  This  would  de- 
feat the  very  object  of  the  statute. 

My  own  view  is  that  these  corporations  are  placed 
by  our  statute  on  precisely  the  same  footing  quoad  hoc 
as  the  home  corporations,  and  that  when  they  come 
into  this  state  and  accept  the  provisions  of  our  statute 
law,  they  become  domiciled  here;  and  as  to  all  con- 
tracts and  obligations  made  and  assumed  under  the 
provisions  of  our  laws,  they  are  no  longer  citizens  of 
another  state,  but  are  subject  to  the  laws,  to  sue  and 
be  sued  as  citizens  of  this  state. 

The  Continental  Insurance  Company,  though  chart- 
ered by  the  state  of  New  York,  when  it  commences 
business  in  this  state,  and  complies  with  the  terms  of 
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1876.  the  statute  of  Virginia  by  making  necessary  deposit 
TV^  and  appointing  an  agent  to  accept  process,  becomes, 
as  to  all  contracts  with  citizens  of  Virginia,  domiciled 


^"^Sl*^  here;  and  in  contentions  with  our  citizens  growing 
V.       out  of  policies  of  insurance,  must  sue  and  be  sued  in 
^^^'    our  state  courts;  and  do  not  come  within  the  terms 
or  spirit    of  the  act  of  congress  relating  to  the  re- 
moval of  cases  from  a  state  court  to  a  federal. 

Upon  the  whole  I  am  for  affirming  the  judgment  of 
the  circuit  court  of  Roanoke. 

The  other  judges  concurred  in  the  opinion  of  Chris- 
Han  J. 

Judgment  affirmed. 
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Dubrson'8  adm'or  v.  Alsop  ^  als. 

February   17. 

1.  Though  a  creditor  files  a  bill  to  subject  the  personal  and  real  estate  of       1876. 

his  deceased  debtor  to  the  payment  of  his  debt,  saying  nothing  of  Tonm 
other  creditors,  yet  if  he  prays  that  the  administration  account  may 
be  settled,  that  an  account  of  all  debts  and  liabilities  of  the  estate 
may  be  taken  and  their  priorities  fixed,  that  the  amount  and  value  of 
the  real  estate  may  be  ascertained,  and  that  all  other  accounts  and 
orders  which  are  proper  may  be  taken  and  made,  this  is  a  creditor's 
bUl. 

2.  Under  such  a  prayer  a  decree  for  a  general  account  may  be  made ;  all 

the  creditors  permitted  to  come  in  and  prove  their  debts,  and  an  or- 
der entered  staying  all  other  suits,  and  all  the  assets  administered  in 
the  one  suit. 

3.  Although  a  bill  is  in  behalf  of  all  creditors,  it  is  yet  under  the  control 

of  the  party  bringing  the  suit,  at  least  until  there  is  a  decree  for  an 
account.  And  if  his  claim  is  proved  or  admitted,  and  the  executor 
confesses  assets,  the  plaintiff  may  at  the  hearing  have  a  decree  for 
payment,  and  he  is  not  compelled  to  take  a  decree  for  an  account, 

4«  In  relation  to  negotiable  paper,  the  rights  and  obligations  of  the  par- 
^      ties  are  governed  by  the  law  as  it  was  when  the  contract  was  made, 
and  not  by  the  law  as  it  was  when  the  paper  becomes  payable. 

5.  The  ordinance  of  the  Virginia  convention  of  the  24th  of  June  1861, 
di^>ensed  with  demand,  protest  and  notice  upon  all  checks,  bills  and 
notes  payable  at  a  bank  located  in  any-  city  or  town,  if,  at  the  time 
of  the  maturity  of  such  instruments,  the  town  or  city  was  occupied, 
invested,  or  access  thereto  interrupted,  by  the  public  enemy.  By  an 
act  of  the  legislature,  passed  on  the  loth  of  May  1862,  this  ordinance 
was  amended  so  as  to  require  notice  of  the  dishonor  of  the  bill  or 
note  to  be  given  within  ten  days  after  the  removal  of  the  obstruction 
created  by  the  presence  of  the  enemy.  A  note  was  made  and  en- 
dorsed on  the  nth  of  December  1861,  payable,  &c.,  at  a  bank  in 
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1876.  Fredericksburg  in  six  months.    When  it  fell  due  the  town  of  Frede- 

January  ricksburg  was  in  possession  of  the  United  States  forces ;  but  they  left 

in  a  few  months  afterwards ;  but  no  notice  of  non-payment  was  given 


at  any  time  to  the  endorsers.     The  rights  and  obligations  of  the  par- 
j^jj^f^j.  ties  are  governed  by  the  ordinance,  which  was  in  operation  when  the 

V.  note  was  made  and  endorsed ;  and  notice  of  non-payment  was  not 

A 1  s  o  p  necessary  to  bind  the  endorsers. 

6.  A  holder  of  a  note  endorsed  for  the  accommodation  of  the  maker^ 

which  fell  due  in  June  1862,  gives  no  notice  that  he  holds  it  to  one 
of  the  endorsers  who  died  in  1863,  or  to  his  representative  until  1870, 
makes  no  effort  to  collect  it  from  the  maker,  though  down  to  1868  he 
was  able  to  pay  it,  and  died  insolvent  in  1870;  and  waits  until  the 
other  endorser  is  dead  insolvent.  Under  these  circumstances  the 
presumption  that  the  holder  of  a  note  is  a  holder  for  value  fails,  and 
he  must  show  that  he  gave  value  for  it 

7,  In  such  a  case,  in  a  suit  by  the  holder  of  a  note  to  subject  the  estate  of 

a  deceased  endorser  to  satisfy  it,  the  representatives  of  the  deceased 
maker  and  of  another  endorser  should  be  made  parties. 

In  January  1871,  John  T.  Alsop  instituted  a  suit  in 
equity  in  the  circuit  court  of  Spotsylvania  county^ 
against  John  C.  Cammack,  administrator  of  Robert  C. 
Duerson,  deceased,  and  the  heirs  at  law  of  said  Duer- 
son,  to  subject  his  real  estate  to  the  payment  of  a  debt 
which  the  plaintiff  claimed  to  be  due  to  him.  In  his 
bill  he  states,  that  on  the  11th  of  December  1861,  at 
the  town  of  Fredericksburg,  a  certain  John  James 
Chew  made  his  note  by  which  he  promised  to  pay  six 
months  after  date,  to  the  order  of  George  F.  Chew 
and  Robert  C.  Duerson,  the  sum  of  nineteen  hundred 
dollars,  payable  and  negotiable  at  the  office  of  dis- 
count and  deposit  of  the  Bank  of  Virginia  at  Freder- 
icksburg; and  that  afterwards  the  said  George  F. 
Chew  and  Robert  Duerson  endorsed  the  said  note  to 
the  plaintiff.  That  the  said  note  was  not  paid  when 
it  fell  due,  and  that  the  town  of  Fredericksburg  waa 
then  in  the  possession  and  occupation  of  the  troops  of 


Digitized  by 


Google 


COURT   OP  APPEALS    OP  VIRGINIA.  231 

the  United  States,  by  reason  whereof,  under  the  ordi-  1876. 

nance  of  the  convention  of  Virginia  passed  on  the  j^^ 
24th  of  June  1861,  demand,  protest  and  notice  of  non- 


payment were  dispensed  with,  and  the  endorsers  re-  ^^^^^J* 
mained  bound,  as  if  protest  and  notice  of  non-payment       v. 
had   been  given.     That  both  plaintiff  and   Duerson     scllsf 
resided  outside  of  the  town  of  Fredericksburg  when 
the  note  fell  due,  and  all  access  to  the  town  was  cut 
off  by  the  federal  troops. 

The  plaintiff  further  charges,  that  there  is  not  per- 
sonal property  belonging  to  Duerson's  estate  in  the 
hands  of  his  administrator  or  under  his  control,  suflS- 
cient  to  satisfy  the  principal  and  interest  of  said  note, 
no  part  of  which  has  been  paid  to  the  plaintiff;  and 
therefore  he  is  compelled  to  seek  the  aid  of  a  court  of 
equity,  to  subject  the  real  estate  of  said  Duerson  to 
the  payment  of  said  note. 

The  prayer  of  the  bill  is  that  the  administration  ac- 
count may  be  settled;  that  an  account  of  all  debts  and 
liabilities  of  said  estate  may  be  taken  and  the  priori- 
ties fixed;  that  the  amount  and  value  of  the  real  es- 
tate may  be  ascertained;  and  that  all  other  accounts 
and  orders  which  are  proper  in  the  cause  may  be  taken 
and  made,  that  the  real  estate  of  which  Duerson  was 
possessed  at  his  death  may  be  sold,  or  so  much  thereof 
as  shall  be  necessary  to  satisfy  the  debt  due  the  plain- 
tiff; and  for  general  relief. 

The  plaintiff  filed  the  note  as  an  exhibit  with  his 
bill.  It  is  in  the  usual  form,  signed  by  John  James 
Chew  endorsed  by  George  P.  Chew  and  Robert  C.  Du- 
erson, and  at  the  foot  is    Cr.  Dr.     G.  F.  C.    R.  C.  D. 

Cammack,  the  administrator  of  Duerson,  demurred 
to  the  bill  for  want  of  equity,  and  also  answered.  He 
says  Duerson  died  in  1863,  and  his  widow  qualified  as 
his  administratrix  in  August  of  that  year,  ahd  pro- 
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1876.  ceeded  to  administer  the  assets  of  his  estate  until  her 
Term7  death  in  1865 ;  and  in  October  of  that  year  respondent 
qualified  as  administrator  de  bonis  non  of  said  estate. 


^rd^^or^  That  though  plaintiff  lived  near  Fredericksburg,  and 
V.  went  to  that  town  nearly  every  week  of  his  life,  he 
&  ak.^  never  made  any  claim  against  Duerson  in  his  lifetime, 
or  against  his  estate  during  the  lifetime  of  his  adminis- 
tratrix. That  though  he  is  well  acquainted  with  plain- 
tiff, respondent  never  heard  of  this  claim  until  the  lat- 
ter part  of  December  1870,  when  he  received  a  letter 
from  plaintiff's  attorneys  informing  him  that  they  had 
been  retained  to  bring  a  suit  upon  the  note.  He  knows 
nothing  of  the  facts,  and  calls  for  proof:  Insists  it  was 
the  duty  of  the  plaintiff  to  give  notice  of  the  non-pay- 
ment of  the  note  directly  the  United  States  troops 
ceased  to  occupy  the  town,  which  occurred  in  August 
1862,  very  soon  after  the  note  fell  due,  and  there  was 
no  obstacle  thereafter  to  free  communication  by  mail 
or  otherwise  to  and  from  said  bank,  and  between  all 
the  parties  to  said  note;  yet  the  plaintiff  did  not  then 
or  afterwards  make  demand  of  payment  of  said  note 
at  said  ofiice  of  discount  and  deposit  of  said  bank,  nor 
give  notice  of  non-payment  to  said  endorsers  or  their 
personal  representatives.  He  insists  that  the  ordinance 
of  the  Virginia  convention,  dispensing  with  demand 
and  notice  of  non-payment  in  the  cases  specified,  was 
unconstitutional;  that  after  the  evacuation  of  the  town 
of  Fredericksburg,  demand  of  payment  should  have 
been  made,  and  notice  of  protest  for  non-payment 
given;  that  the  permanent  residence  of  Duerson  was 
in  the  town,  and  his  family  remained  there,  so  that 
notice  through  the  post  office  was  neither  necessary  nor 
proper,  but  should  have  been  left  at  his  residence;  and 
that  long  before  the  note  fell  due,  viz:  on  the  16th  of 
May,  1862,  an  act  was  passed  by  the  general  assembly 
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-of  Virginia  amending  and  reenacling  the  said  ordi-  1876. 

nance,  by  virtue  of  which  Duerson  could  not  be  held  totiT 
bound  as  endorser  of  said  note,  unless  notice  of  dis- 


honor had  been  given  within  ten  days  after  the  evacu-  i^ufson's 
ation  of  the  town  of  Fredericksburg  by  the  United       v. 
States  forces.  &  l^^ 

The  respondent  denied  that  there  was  no  personal 
estate  of  Duerson  sufficient  to  satisfy  all  legal  and  just 
claims  against  said  estate.  It  was  true  these  assets  con- 
sisted mainly  of  choses  in  action;  but  upon  these  judg- 
ments had  been  recovered;  and  most  of  them  were 
regarded  as  perfectly  solvent;  and  these  solvent  assets, 
when  realized,  as  to  which  there  was  no  reasonable 
doubt,  were  more  than  sufficient  to  satisfy  every  de- 
mand against  the  estate,  so  far  as  respondent  knew  or 
Relieved. 

The  defendant  further  relied  on  the  great  delay  of 
the  plaintiflT  in  setting  up  his  claim,  and  his  neglect  in 
either  attempting  to  obtain  payment  of  the  note  from 
the  maker  John  James  Chew,  who  was  possessed  of  a 
considerable  property  during  and  for  some  time  after 
the  war  and  who  lived  until  1870,  or  to  give  to  the 
endorsers  or  their  representatives,  any  notice  of  the 
claim.  And  then  after  Duerson  had  been  dead  for 
years,  and  both  the  Chews  were  dead  and  their  es- 
tates insolvent,  after  the  death  of  all  the  parties  to  the 
note,  and  when  there  was  no  one  living  except  the 
plaintiff  to  explain  his  strange  delay  he  as89rt8  this 
stale  demand  against  the  estate  of  respondent's  intes 
tate. 

The  parties  agreed  certain  facts  which  were  ad- 
mitted as  evidence.  It  appears  that  the  maker  and 
both  the  endorsers  of  the  note  lived  in  Fredericks- 
burg when  it  was  made;  and  that  the  plaintiff  Alsop 

lived  about  eight  miles  from  the  town,  and  has  resided 
Vol.  xxvii — 30 
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1876.  at  the  same  place  ever  since.  The  note  was  an  ac- 
T^ra7  commodation  Dote  endorsed  for  the  benefit  of  the 
maker,  and  was  never  deposited  in  bank;  and  no  de- 
mand of  payment  or  notice  of  non-payment  was  given 
at  its  maturity.  That  the  town  of  Fredericksburg 
&  aK  was  occupied  by  the  federal  troops  on  the  18th  of 
April  1862,  and  was  evacuated  on  the  80th  of  August 
1862.  That  the  maker  John  J.  Chew,  and  George  F. 
Chew,  one  of  the  endorsers,  remained  in  the  town 
during  said  occupation:  Duerson,  who  was  sheriff  of 
the  county  of  Spotsylvania,  left  his  residence  on  the 
approach  of  said  troops,  but  remained  in  said  county 
and  Louisa  during  said  occupancy,  and  shortly  after 
said  evacuation  returned  to  his  residence  in  Fred- 
ericksburg; where  his  family  had  remained  all  the 
time.  Both  Duerson  and  Alsop  were  within  the  Con- 
federate lines  during  said  occupation.  Duerson  died 
in  1863:  his  widow  qualified  as  his  administratrix  on 
the  13th  of  August  of  1863;  and  she  died  in  1865; 
and  Cammaok  qualified  on  the  12th  of  October  1865. 
He  then  resided,  and  still  resides,  in  the  county  of 
Louisa.  That  Alsop  lived  in  the  county  of  Spotsyl- 
vania, and  that  the  military  lines  lay  between  his 
house  and  the  town. 

It  further  appeared  that  John  J.  Chew,  the  maker  of 
the  note,  owned  real  estate  and  slaves,  and  that  he  paid 
in  1866  and  1868  debts  amounting  to  upwards  of 
$5,000;  he  died  in  January  1870,  and  his  estate  was 
insolvent.  And  there  was  no  proof  that  Duerson  or 
his  representatives  had  ever  heard  that  the  note  was 
unpaid;  and  it  was  admitted  that  Cammack  never 
heard  of  the  note  until  the  receipt  of  the  letter  of  the 
plaintiflF's  counsel. 

The  cause  came  on  to  be  heard  upon  the  12th  of 
June  1871,  when  the  court  overruled  the  demurrer  to 
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the  billy  and  decreed  that  Cammack  out  of  the  assets,  1876. 

4c.,  should  pay  to  the  plaintiff  the  sum  of  $1,900,  with  t^^ 
interest  thereon  from  the  14th  of  June  1862,  and  his 


costs.    And  liberty  was  reserved  to  the  plaintiff  to  i^uerson's 
proceed  against  the  real  estate  in  the  bill  mentioned,       v. 
if  this  should  become  necessary.    From  this  decree     &  l^^ 
Doerson's  adm'or  applied  to  a  judge  of  this  court  for 
an  appeal;  which  was  allowed. 

Wm.  Green  and  J^.  V.  WinstoUj  for  the  appellant. 

Marye  ^  Mizhughy  for  the  appellee. 

Staples  J.  Before  considering  the  main  question 
arising  in  this  case,  it  is  proper  to  notice  a  preliminary 
objection  to  the  jurisdiction  of  the  court.  It  is  in- 
sisted, that  this  is  a  single  creditor's  bill,  brought  to 
enforce  a  legal  demand,  as  to  which  there  is  no  obsta- 
cle in  the  way  of  a  recovery  and  relief  in  a  court  of 
law. 

The  bill  alleges  there  is  not  personal  property  be- 
longing to  Duerson's  estate,  in  the  hands  of  his  ad- 
ministrator or  under  his  control,  sufficient  to  satisfy 
the  debt  claimed  by  the  appellee,  and  it  asks  for  a 
decree  subjecting  the  real  estate  in  the  possession  of 
the  heirs  to  sale  for  that  purpose.  It  further  asks, 
that  the  administration  account  may  be  settled;  that 
an  account  of  all  the  debts  and  liabilities  of  the  estate 
may  be  taken,  and  their  priorities  fixed;  and  that  all 
other  accounts  and  orders  which  are  proper  in  the 
cause  may  be  taken  and  made. 

Under  this  prayer  a  decree  for  a  general  account 
may  be  entered,  all  the  creditors  permitted  to  come 
in  and  prove  their  debts,  an  order  entered  staying  all 
other  suits,  and  all  the  assets  administered  in  the  one 
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1876.     suit     The  bill  is  therefore  substantially  a  creditors* 
TCTm?^   bill,  although  it  does  not  profess  to  be  filed  in  behalf 

of  all  the  creditors  of  the  decedent. 

^adm°"^  Whatever  doubt  there  may  be  as  to  the  right  of  a 
V.  single  creditor  at  large  to  bring  a  suit  in  a  court  of 
&  ais.^  equity  for  an  account  of  assets  and  the  payment  of 
his  debt,  there  is  no  difficulty  as  to  the  jurisdiction 
where  the  bill  is  filed  in  behalf  of  the  complainant 
and  all  other  creditors  who  may  come  in  and  prove 
their  claims.  Poindexter^s  ex^ors  v.  GreerCs  ex'orSy  6 
Leigh  504;  Wilkins  v.  -FVncA,  arfm'r,^  Philips  Eq.  355. 
Upon  such  a  bill  a  general  account  of  the  assets  is 
ordered,  the  priority  of  debts  and  liens  ascertained 
and  settled,  multiplicity  of  suits  avoided,  and  final 
and  complete  relief  administered. 

Although  the  bill  in  such  case  is  in  behalf  of  all  the 
creditors,  it  is  yet  under  the  control  of  the  party  bring- 
ing it,  at  least  until  there  is  a  decree  for  an  account 
If  his  claim  is  proved  or  admitted,  and  the  executor 
confesses  assets,  the  plaintiff  may  at  the  hearing  have 
a  decree  for  payment,  and  he  is  not  compelled  to  take 
a  decree  for  an  account.  Daniel  Ch.  Prac.  236;  Ad- 
ams Equity  257,  258. 

In  this  case  the  administrator  admits  assets  under 
his  control  sufficient  to  pay  all  the  liabilities  of  the 
estate.  They  consist,  however,  almost  entirely  of 
choses  in  action  upon  which  judgments  have  been  re- 
covered. If  the  appellee  had  sued  at  law  a  recovery 
there  would  not  have  availed  him,  as  no  execution 
could  have  been  levied  upon  such  choses  in  action. 

At  the  time  of  filing  the  bill,  the  appellee  could  not 
know  the  precise  condition  of  the  estate,  the  nature 
and  extent  of  its  liabilities.  He  had  therefore  a  right 
to  file  his  bill  asking  a  discovery  of  assets  and  an  ac- 
count.    The  administrator  having  confessed  assets  suf- 
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ficient  when  collected  to  satisfy  the  appellee's  demand,  1876. 

it  was  the  privilege  of  the  latter  to  waive  the  account,  j^^ 
and  take  a  decree  for  payment  out  of  these  assets,  with 


a  right  to  apply  to  the  court  for  any  additional  relief  l>uerson's 
which  might  become  necessary.     In  all  this  the  pro-       v. 
ceeding  was  in  conformity  with  the  practice  and  the     &  ^^^ 
established  doctrine  of  the  equity  courts. 

The  main  question  in  this  case  is,  whether  the  rights 
and  obligations  of  the  parties  are  governed  by  the  or- 
dinance of  the  Virginia  convention  adopted  on  the 
24th  of  June  1861,  or  by  an  act  of  the  legislature 
passed  on  the  16th  of  May  1862,  amendatory  of  the 
provisions  of  the  ordinance. 

The  effect  of  the  ordinance  was  to  dispense  entirely 
with  demand,  protest  and  notice  upon  all  checks,  bills 
and  notes  payable  at  a  bank  located  in  any  city  or 
town,  if  at  the  time  of  the  maturity  of  such  instru- 
ments the  town  or  city  was  occupied,  invested,  or  ac- 
cess thereto  interrupted  by  the  public  enemy. 

The  effect  of  the  act  of  the  legislature,  on  the  other 
hand,  was  to  require  notice  of  dishonor  of  the  bill  or 
note  to  be  given  within  ten  days  after  the  removal  of 
the  obstruction  created  by  the  presence  of  the  enemy. 

The  note,  which  is  the  subject  of  controversy,  was 
made  on  the  10th  of  December  1861,  whilst  the  ordi- 
nance was  in  force.  It  fell  due  on  the  10th  June  1862, 
after  the  ordinance  had  ceased  to  operate,  and  whilst 
the  act  of  May  1862  was  in  full  force.  At  the  time  of 
the  maturity  of  the  note  the  town  of  Fredericksburg 
was  in  possession  of  the  federal  forces,  and  conse- 
quently no  demand  was  ever  made,  or  notice  given  of 
the  dishonor  of  the  note.  Under  this  state  of  facts,  if 
the  ordinance  of  the  convention  controls  the  rights  of 
the  parties,  the  holder  of  the  note  is  entitled  to  recover, 
notwithstanding  the  failure  to  make  demand  and  give 
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1876.  notice  of  non-payment.  If  the  act  of  May  1862 
Term?  goveruB,  the  indorsers  are  discharged  by  reason  of  the 
failure  of  the  holder  to  comply  with  the  provisions  of 


Duerson's  t^at  act. 
adm'or 

V.  This  question  is  to  be  solved  by  determining  whe- 

&  ais.^  ther  demand  and  notice  are  regulated  by  the  laws  in 
force  when  the  endorsement  is  made,  or  by  those  in 
force  at  the  time  of  the  maturity  of  the  note.  The 
learned  counsel  for  the  appellant  maintains  that  the 
proceedings  to  be  taken  upon  the  dishonor  of  a  ne- 
gotiable note,  with  a  view  to  fix  with  liability  the 
indorsers,  is  the  law  of  the  place,  and  the  time 
when  and  where  such  dishonor  takes  place.  In  sup- 
port of  this  proposition  much  reliance  is  placed 
upon  two  cases.  One  of  these  is  Barlow  vi  Gregory^ 
reported  in  31  Conn.  R.  261.  It  was  there  held, 
that  a  statute  establishing  a  legal  holiday  was  ap- 
plicable to  antecedent  transactions,  and  did  not  im- 
pair the  obligation  of  the  contract,  although  the  effect 
might  be  to  exclude  one  of  the  days  of  grace  to 
which  the  maker  of  a  negotiable  note  was  entitled. 
This  decision  was  placed  mainly  upon  the  ground,  that 
laws  establishing  legal  holidays  are  in  the  nature  of 
police  regulations,  and  may  be  sustained  upon  the 
score  of  public  health  and  morality;  that  days  of  grace 
constitute  no  part  of  the  original  contract,  but  are 
mere  matters  of  indulgence  granted  the  debtor,  in  re- 
gard to  which  the  parties  have  made  no  stipulation; 
and  further,  that  in  looking  forward  to  the  time  of 
payment,  the  parties  are  required  to  have  respect  to 
the  general  holidays  which  may  then  be  established, 
and  they  are  presumed  to  contract  with  reference  to 
the  custom  of  observing  such  holidays. 

Now  what  is  said  by  the  learned  court  with  respect 
to  the  allowance  of  days  of  grace,  as  a  mere  matter  of 
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favor  to  the  debtor,  is  undoubtedly  correct;  but  when     1876. 
it  is  asserted  that  the  parties  have  made  no  stipulation    TermJ 

with  reference  to  days  of  grace,  the  proposition  is  not 

sustained  by  the  authorities.   On  the  contrary,  nothing  i^uerso^i's 
is  better  settled  than  that  the  usage  in  regard  to  the       v. 
allowance  of  days  of  grace,  prevailing  at  the  place  of    &  ]^f 
payment,  is  a  part  of  the  contract.     Jones  v.  Fales^  4 
Mass.  R  245;  Planters  Bank  v.lMarkam,  9  How.  Miss. 
405;  Mills  v.  Bank  of  the  United  States,  11  Wheat.  431; 
Ogden  v.  SamtderSy  12  Wheat.  R.  213,  342;   Story  on 
Prom.  Notes,  sec.  215,  note. 

Be  this  as  it  may,  the  Connecticut  court  having 
reached  the  conclusion  that  the  allowance  of  days  of 
grace  is  no  part  of  the  original  contract,  it  could  of 
course  have  no  difficulty  in  arriving  at  the  further  con- 
clusion, that  one  of  these  days  might  be  excluded  from 
the  computation  by  the  occurrence  of  a  legal  holiday, 
established  even  after  the  execution  of  the  note. 

But  the  court  does  not  say,  that  demand  and  notice, 
and  the  circumstances  under  which  they  may  be  re- 
quired or  dispensed  with,  are  not  incidents  of  the 
original  contract,  or  that  they  are  governed  by  the 
laws  in  force  when  the  notes  become  payable,  or  that 
the  parties  are  presumed  to  contract  with  reference  to 
such  laws.  The  decision  is  confined  to  the  narrow 
ground,  that  as  the  observance  of  holidays  tends  to 
the  preservation  of  public  health  and  morals,  the  par- 
ties in  making  their  contract  are  required  to  have 
respect  to  such  as  may  from  time  to  time  be  ^estab- 
lished  by  law.  Thus  restricted,  there  is  perhaps  no 
particular  objection  to  the  dictum  laid  down  by  the 
supreme  court  of  Connecticut. 

The  other  case  cited  by  the  learned  counsel  is  that 
of  JRouquetie  v.  Overman,  decided  by  the  court  of  queen's 
bench,  and  found  in  the  Law  Reports  1875,'  10  Queen's 
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1876.  Bench  L.  R.  525.  The  action  was  upon  a  foreign  bill 
Term,  of  exchange,  drawn  and  endorsed  in  England,  upon  a 
house  in  Paris,  and  accepted  there.     The  national  as- 


^adm^or^  seuibly  of  France  having  by  various  decrees  or  ordera 
V.  extended  the  time  of  payment  upon  bills  of  exchange 
&  ais.  in  consequence  of  the  existence  of  the  German  war, 
the  bill  in  controversy  was  not  protested,  nor  was 
notice  given  of  its  dishonor  until  the  expiration  of  the 
time  fixed  by  the  legislative  decree.  The  question 
before  the  court  was,  whether  the  indorser,  residing  in 
England,  was  bound  by  the  law  of  France  made  after 
the  date  of  his  indorsement,  or  must  be  discharged 
by  the  failure  to  make  protest  and  give  notice  at  the 
maturity  of  the  note.  It  was  held  that  the  indorser 
was  not  discharged.  Chief  Justice  Oockbum^  in  deliv- 
ering the  opinion  of  the  court,  sets  out  with  the  con- 
cession, that  although  time  of  payment  is  the  essence 
of  the  contract,  it  was  competent  for  the  sovereign 
power  of  France  to  change  or  extend  it  at  its  pleasure, 
so  far,  at  least,  as  subjects  of  that  country  were  con- 
cerned. He  then  proceeds  to  show,  that  as  the  holder 
of  the  bill  coujd  not  be  required  to  present  it  to  the 
acceptor  for  payment  until  it  became  legally  payable 
according  to  the  law  of  the  place  where  payable,  so 
he  could  not  be  required  to  give  notice  of  dishonor 
until  payment  had  been  legally  demanded  of  the  ac- 
ceptor and  refused.  And  as  the  acceptor  resided  in 
France,  and  as  according  to  the  law  of  that  country 
payment  could  not  be  legally  demanded  of  him  until 
the  day  fixed  by  the  legislative  decree,  there  could  of 
course  be  no  protest  and  no  notice  given  the  indorser 
until  then. 

Now  it  is  very  clear,  that  no  such  case  as  this  could 
have  arisen  in  Virginia  since  the  adoption  of  the  fede- 
ral constitution;  for  the  obvious  reason  that  a  law 


Digitized  by 


Google 


COURT    OF  APPEALS    OP  VIRGINIA.  241 

changing  the  time  of  payment  fixed  by  the  parties  1876. 

would  be  treated  as  a  law  impairing  the  obligation  of  j^^ 
the  contract.     And  yet  the  acknowledged  power  in 


the  government  of  Prance  to  pass  such  a  law  was  the  i>«^tt*s 
basis  upon  which  the  entire  argument  of  the  learned       v. 
judge  was  founded.     He  did  not  maintain  that  the    &  ^^.^ 
indorser  had  contracted  with  reference  to  some  new 
law  which  might  be  in  operation  when  the  bill  ma- 
tured.    The  decision  is  based  upon  the  idea,  chiefly, 
that  as  the  liability  of  the  indorser  is  to  be  measured 
by  that  of  the  acceptor  whose  surety  he  is,  it  followed 
that  an  indorser  residing  in  England  might  be  reached 
by  a  law  of  Prance  through  the  medium  of  the  ac- 
ceptor who  resided  in  France. 

It  will  be  seen  from  this  simple  statement,  I  am  not 
called  on  to  controvert  the  decision  of  the  queen's 
bench  or  the  reasoning  upon  which  it  is  based. 

It  is  worthy  of  observation,  however,  that  the  deci- 
sion is  in  direct  conflict  with  that  of  the  supreme  court 
of  the  United  States  in  the  case  of  Musson  v.  Lahy  4 
How.  U.  8.  R.  262. 

The  great  question  in  that  case  was  whether  the 
contract  between  the  holder  and  indorser  was  to  be 
governed  by  the  law  of  Louisiana,  where  the  bill  was 
payable,  or  by  the  law  of  Mississippi,  where  it  was 
drawn  and  indorsed.  The  supreme  court  of  the 
United  States,  after  stating  the  proposition,  that  due 
presentment  of  a  foreign  bill  of  exchange  to  the 
drawee,  protest  and  notice  are  conditions  entering 
into  and  making  a  part  of  the  contract  between  the 
parties,  and  that  the  law  imposes  the  performance  of 
them  upon  the  holder  as  conditions  precedent  to  the 
liability  of  the  indorser— say,  "The  acceptors  resided 
at  New  Orleans:  they  became  parties  to  the  bill  by 
accepting  it  there.    So  far,  therefore,  as  their  liabili- 
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1876.  ties  were  concerued,  they  were  governed  by  the  law 
TcarmT  ^f  Louisiana.  But  the  drawer  and  indorsers  resided 
in    Mississippi:    the    bill   was    drawn   and    indorsed 


^"dm'^'^'^  there,  and  their  liabilities,  if  any,  occurred  there. 
V.  The  undertaking  of  the  defendant  was,  that  the 
&  ais.^  drawee  should  pay  the  bill;  that  if  the  holder  after 
due  diligence  failed  to  obtain  payment  from  them,  he 
would  pay  it,  with  interest  and  damages.  This  part 
of  the  contract  was,  by  the  agreement  of  the  parties, 
to  be  performed  in  Mississippi,  where  the  suit  was 
brought.  The  construction  of  the  contract,  and  the 
diligence  necessary  to  be  used  by  the  plaintiffs,  to 
entitle  them  to  a  recovery,  must  therefore  be  governed 
by  the  laws  of  the  latter  state.  The  laws  of  Louisiana 
could  not  affect  the  contract  of  the  parties  residing  in 
Mississippi."  In  support  of  this  view  numerous  cases 
are  cited  by  the  learned  judge  delivering  the  opinion. 
The  questions  arising  in  the  two  cases  just  cited 
have  been  the  prolific  source  of  controversy  among 
judges  and  writers  on  commercial  law  in  every  country 
where  that  law 'is  recognized.  That  controversy  does 
not,  however,  turn  upon  the  question  whether  the 
rights  and  liabilities  of  the  parties  are  governed  by 
laws  in  force  when  the  indorsement  is  made,  or  by 
those  in  force  when  the  bill  matures.  The  real  point 
of  contention  is,  whether  the  contract  of  the  indorser 
is  to  be  considered  as  made  with  reference  to  the  law 
of  the  place  where  the  indorsement  takes  place,  or 
with  reference  to  the  law  of  the  place  where  the  note 
or  bill  is  to  be  paid.  But  whichsoever  it  may  be,  whe- 
ther the  law  of  the  place  of  indorsement  or  the  law 
of  the  place  of  payment  is  to  govern,  the  rights  and 
obligations  are  to  be  determined  by  existing  l^ws,  the 
laws  in  force  when  the  contract  is  made.  It  is  with 
reference  to  these  the  parties  are  presumed  to  con- 
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tract,  and  not  with  reference  to  some  fature  laws  of  1876. 

which  they  can  know  nothing.                                    ,  T^rm7 
Wherever  the  law  merchant  prevails,  demand  and 


notice  are  incidents  of  the  contract  of  indorsement;  i^uerson's 

adm'or 


V. 


they  are  conditions  precedent  to  a  right  of  recovery 

on  the  bill  or  note.     This  position  is  sustained  by    &  l^f 

abundant  authority. 

In  Bothschild  v.  C^rm,  41  Eng.  Com.  Law  R.  43,  a 
case  much  relied  on  in  the  argument.  Lord  Denmariy 
chief  justice,  said :  "Is  then  notice  of  the  dishonor  par- 
cel of  the  contract?  The  manner  in  which  by  the 
165th  section  it  is  connected  with  the  citation  in  judg- 
ment would  at  first  raise  an  impression  that  it  was  not, 
but  onjy  a  step  in  the  remedy  at  law;  but,  upon  con- 
sideration, we  think  it  is  parcel  of  the  contract.  The 
indorser  contracts  to  pay  the  bill,  not  primarily  or 
absolutely,  but  on  two  conditions :  one,  the  dishonor 
by  the  drawee  or  acceptor;  the  other,  the  due  notifica- 
tion to  him  of  such  dishonor."  This,  it  will  be  con- 
ceded, is  very  high  authority.  The  authority  of  the 
case  has  been  questioned  in  other  respects,  but  the 
soundness  of  the  view  just  stated  has  not  been  ex- 
pressly denied  by  any  case  I  have  seen.  See  also 
Berry  v.  Robinson,  9  John.  R.  121;  Aymar  v.  SheJr 
don,  12  Wend.  R.  489;  Story's  Conflict  of  Laws,  sec. 
360;  1  Rob.  Prac.  79;  Williams  v.  Wade,  1  Mete.  R. 
82;  Short  ^  Co.  v.  Trabue  ^  Co.,  4  Mete.  R.  299. 

In  Ogden  v.  Saunders,  12  Wheat.  R.  213,  341,  Chief 
Justice  Marshall,  speaking  with  reference  to  the  drawer 
of  a  bill  of  exchange — and  the  remark  is  equally  appli- 
cable to  the  indorser — said,  he  ought  to  have  notice 
that  his  bill  is  dishonored,  because  this  notice  enables 
him  to  take  measures  for  his  own  security.  It  is  rea- 
sonable that  he  should  stipulate  for  this  notice  and  the 
law  presumes  that  he  did  stipulate  for  it.'' 
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1876.  But  if  the  argument  made  here  in  behalf  of  the  ap- 
TarmT  poHant  be  sonnd,  while  the  indorser  stipulates  for  no- 
tice as  a  measure  essential  to  his  security,  he  at  the 


Duerson's  q^^q  i\^q  agrees  that  he  will  dispense  with  it  pro- 
V.  vided  the  legislature  (as  has  been  done  in  one  of  the 
&  als.^  states)  abolishes  the  law  merchant  before  the  maturity 
of  the  bill  or  note.  And  so  the  holder  agrees  that  he 
will  make  demand  of  payment  and  give  due  notice  of 
the  dishonor;  but  it  is  said  he  at  the  same  time  im- 
pliedly agrees  to  do  some  other  act  if  the  legislature 
should,  in  the  meantime,  require  it:  what  it  is  of 
course  is  wholly  unknown  to  him.  What  confidence 
can  be  placed  in  negotiable  instruments  clogged  with 
conditions  of  this  character.  The  great  value  of  these 
securities  is,  that  they  are  governed  by  well  established 
rules  of  law  recognized  throughout  the  commercial 
world,  and  well  understood  by  the  parties  at  the  time 
of  assuming  their  respective  liabilities. 

It  is  no  answer  to  this  view  to  say,  that  such  changes 
will  be  rarely  made  in  the  law,  so  as  to  aflTect  antece- 
dent contracts.  The  mere  recognition  of  such  a  doc- 
trine will  be  mischievous  in  the  extreme.  Experience 
attests  that  laws  materially  aflTecting  vested  rights  are 
not  unfrequently  passed  through  legislative  bodies 
without  discussion  or  even  suspicion  of  their  nature 
and  effect.  In  cases  of  negotiable  securities,  the  in- 
ducements to  such  legislation  would  be  peculiarly 
great.  Under  the  operation  of  a  statute  imposing 
new  duties  in  regard  to  demand  and  notice,  of  which 
parties  in  distant  states  can  know  nothing,  securities 
to  the  amount  of  millions  may  be  rendered  absolutely 
worthless.  In  all  other  transactions  mankind  are  pre- 
sumed to  contract  with  reference  to  existing  laws.  In 
the  language  of  a  distinguished  writer,  "These  are 
necessarily  referred  to  in  all  contracts,  and  forming  a 
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part  of  them  as  the  measure  of  the  obligation  to  per-     1876. 
form,  by  one  party,  and  the  rights  acquired  by  the     Tem: 


other."    Cooley  on  Con.  Limitation  284;   Sherrill  v. 

Sapkins,  1  Cow.  R.  108, 107;  Don  v.  Lippmann,  5  Clark  ^^^^^^ 
A  Fin.  R.  1-13;  Homestead  cases,  22  Gratt.  266.  v. 

There  is  no  valid  reason  why  a  different  rule  should     &  ^.^ 
be  accepted  with  respect  to  negotiable  instruments. 
On  the  contrary,  every  consideration  of  sound  policy 
requires  that  the  principle  should  be  applied  in  its 
utmost  rigor  to  these  securities. 

The  case  in  hand  strongly  exemplifies  these  views. 
The  ordinance  of  the  convention,  already  mentioned, 
provides,  that  where  any  city  or  town,  in  which  a  bank 
is  located,  shall  be  occupied  by  the  public  enemy,  the 
parties  to  negotiable  paper  payable  in  such  town  or 
city  shall  remain  bound  after  the  maturity  of  the  pa- 
per, without  demand,  notice  or  protest,  as  if  they  had 
been  regularly  made  or  given.  Parties  making  or 
indorsing  notes  or  bills,  after  this  ordinance  went  into 
operation,  are  presumed  to  know  of  its  existence. 
They  are  supposed  to  contract  with  direct  reference  to 
its  provisions.  It  entered  into  and  became  an  essen- 
tial element  of  the  contract.  It  is  as  if  the  indorser 
had  agreed  in  writing  with  the  holder,  that  in  the  con- 
tingency mentioned  he  would  waive  demand,  protest 
and  notice.  Suppose  he  had  in  fact  done  so,  in  the 
absence  of  an  ordinance,  will  it  be  maintained  that  it 
was  competent  for  the  legislature  by  a  subsequent 
enactment  to  require  that  notice  should  be  given  as  a 
condition  precedent  to  a  right  of  recovery?  And  yet 
the  waiver  in  the  present  case  is  as  positive  and  unmis- 
takeable  in  its  terms  as  though  it  had  been  written  at 
large  on  the  paper  containing  the  promise  to  pay. 
The  bank  might  well  say,  it  would  not  have  discounted 
the  note,  the  holder  might  say  he  would  not  have  pur- 
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1876.  chased  it  in  those  unsettled  times,  but  for  the  security 
Term7  afforded  by  the  ordinance.  Both  might  well  say,  that 
they  rested  with  absolute  confidence  upon  this  secu- 


^^JJ^p^'s  rity,  and  failed  to  give  notice  of  the  dishonor;  that  they 
V.  never  knew  of  the  existence  of  the  act  of  May  1862 
&  ak.^  i°  suflSicient  time  to  conform  to  its  requirements;  or, 
if  they  did,  they  were  under  no  obligation  to  regard 
it;  for,  if  the  act  was  to  be  construed  as  applying  to 
antecedent  transactions,  it  was  an  effort  of  the  legisla- 
ture to  impose  conditions  not  expressed  in  the  original 
contract. 

It  is  to  be  observed  that  the  act  in  question  is  not 
simply  a  repeal  of  the  ordinance,  not  the  restoration 
of  the  law  merchant.  It  is  the  adoption  of  a  new  rule 
different  from  the  law  merchant,  different  from  the 
ordinance.  Under  that  act  it  was  not  suflScient  to  give 
notice  of  the  dishonor  of  the  note  within  a  reasonable 
time  after  the  removal  of  the  impediment,  but  a  per- 
emptory limit  of  ten  days  was  prescribed,  applicable 
alike  to  each  and  every  case,  without  regard  to  the 
circumstances  which  might  surround  the  holder  or  the 
state  of  the  country. 

It  is  difficult  to  believe  that  the  legislature  could 
ever  have  designed  that  this  law  should  apply  to  bills 
and  notes  executed  previous  to  its  enactment.  If  such 
was  the  purpose,  the  effect  was  to  impair  the  obliga- 
tion of  the  contract,  and  to  violate  the  constitution. 

Since  the  foregoing  was  written  I  have  examined 
the  decision  of  this  court  in  the  case  of  Farmers 
Bank  of  Va.  v.  GunnelVs  adrtCoTy  made  at  the  March 
term  1875,  and  not  yet  reported.  That  decision  will 
be  found  to  sustain  the  views  already  presented  in 
regard  to  the  ordinance  of  the  convention,  and  upon 
the  question  of  the  steps  to  be  taken  upon  the  dis- 
honor of  a  negotiable  note. 
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The  learned  counsel  for  the  appellant,  both  in  the  1876. 

petition  for  an  appeal  and  in  his  oral  argument,  has  xerm?^ 
maintained  that  the  convention  of  1861,  having  no 


legislative  power,  could  not  pass  a  "valid  ordinance  ^^^'^f"'* 
of  the  character  at  present  under  consideration.  v. 

The  act  of  the  Virginia  legislature  calling  a  conven-  &  ais.^ 
tion  was  ratiiBed  by  the  people.  That  act,  among 
other  things,  provided  that  the  members  of  that  body 
after  assembling  in  Eichmond  "shall  proceed  to 
adopt  such  measures  as  they  may  deem  expedient  for 
the  welfare  of  the  commonwealth."  These  are  very 
comprehensive  terms:  they  show  that  the  design  was 
not  to  confine  the  convention  merely  to  the  considera- 
tion and  adoption  of  such  measures  as  affected  the 
relations  of  the  state  with  the  federal  government, 
but  to  confer  upon  it  important  powers  affecting  the 
internal  affairs,  the  domestic  economy  of  the  com- 
monwealth. The  measures  to  be  adopted  from  time 
to  time  by  the  convention  must,  of  necessity,  have  in- 
cluded many  matters  of  ordinary  legislation.  It  was 
necessarily,  to  a  very  great  extent,  the  judge,  and  the 
exclusive  judge,  of  what  was  essential  and  proper  to 
be  done  under  all  the  circumstances  surrounding  the 
Btate.  The  courts  would  hesitate  long  befoje  under- 
taking to  declare  that  a  body  thus  constituted  had 
transcended  the  just  limits  of  its  authority.  It  could 
only  be  done  where  the  act  was  a  palpable  invasion  of 
the  reserved  rights  of  the  peopte. 

Large  and  numerous  classes  of  the  people  were  in- 
terested in  the  banks.  The  state  was  vitally  con- 
cerned in  their  just  and  wise  administration.  These 
institutions  were  important  agencies  in  the  fiscal 
affairs  of  the  commonwealth,' in  supplying  both  people 
and  government  with  a  sound  currency.  In  the  then 
existing  condition  of  affairs,  with  invading  armies 
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1876.    occupying  many  of  the  towns  and  cities  of  the  state, 

TermJ  ^^^  threatening  others  with    incessant  raids,    some 

sach   provision  as  that  adopted    by  the  convention 


^"Pp"'s  might  justly  have  been  regarded  as  expedient  both 
V.  for  the  commonwealth  and  the  banks.  At  the  time 
&  ak.^  ^^  ^he  adoption  of  the  ordinance  the  legislature  was 
not  in  session,  and  the  convention  was  necessarily 
required  to  adopt  many  measures  more  appropriate 
perhaps  to  an  ordinary  legislature.  Without  there- 
fore entering  into  a  discussion  of  the  question  of  the 
powers  of  a  convention  to  exercise  the  functions  of  a 
legislative  body,  under  ordinary  circumstances,  it  is 
suflSicient  to  say  that  the  convention  of  1861  did  not 
exceed  its  powers  in  adopting  the  ordinance  now 
under  consideration. 

The  next  and  only  question  to  be  considered,  is  as 
to  the  right  of  the  appellee  to  recover  without  proof 
that  he  has  paid  value  for  the  note.  As  a  general 
rule  the  possession  of  a  negotiable  instrument  is 
prima  facie  evidence  of  a  good  title.  And  although  it 
may  be  an  accommodation  note,  the  holder  is  pre- 
sumed to  have  given  value  for  it.  On  the  other  hand, 
circumstances  may  be  shown  to  exist  which  will  re- 
move this  presumption,  and  cast  upon  the  holder  the 
crms  of  proving  that  he  is  a  holder  for  value. 

In  MiUs  V.  Barber^  1  Mees.  &  Wels.  R.  425,  it  was 
held  that  if  the  instrument  be  connected  with  some 
fraud,  and  a  suspicion  of  fraud  be  raised  from  its 
being  shown  something  has  been  done  with  it  of  an 
illegal  nature,  as  that  it  has  been  clandestinely  taken, 
or  has  been  lost  or  stolen,  in  such  case  the  holder 
must  show  that  he  has  paid  consideration  for  it. 

And  in  another  case  where  the  drawer  of  the  bill 
proved  that  he  indorsed  it  in  blank,  and  delivered  it 
to  W  to  get  it  discounted  for  him;  which  W  promised 
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to  do,  and  bring  him  the  money  on  the  following  1876. 

Monday;    but  never  returned  with  the   bill   or  the  j^J 
money,  and  the  drawer  heard  no  more  of  it  until 


<»lled  upon  by  H  to  pay  it;  it  was  held  that  H  must  ^^^?^^ 
prove  that  he  gave  consideration  for  the  bill.     Hall       v. 
V.  Featherstone,  3  Hurl.  &  Nor.   284;  Story  on  Bills     &lisf 
Sec.  193,  note. 

In  the  nature  of  things  it  is  impossible  to  lay  down 
any  fixed  unvarying  rule,  as  to  the  circumstances 
which  will  be  deemed  sufficient  to  throw  upon  the 
holder  the  burden  of  showing  that  he  has  given  value 
for  the  note.  The  courts  must  determine  in  each  case, 
whether  the  transaction  is  of  such  a  character  as  to 
rebut  the  presumption  usually  arising  from  the  posses- 
sion of  the  instrument. 

The  note  which  is  the  subject  of  the  present  contro- 
versy matured  in  June  1862.  When  or  how  the  ap- 
pellee obtained  possession  of  it,  does  not  appear.  He 
does  not  state  what  consideration  he  paid  for  it,  or 
indeed  that  he  paid  any  consideration  at  all;  although 
his  long  delay  rendered  some  explanation  of  the  kind 
peculiarly  proper  and  even  necessary.  The  only  state- 
ment bearing  upon  this  point  contained  in  the  bill  is, 
that  John  J.  Cbew  made  the  note  on  the  11th  Decem- 
ber 1861,  payable  to  the  order  of  George  F.  Chew  and 
Robert  C.  Duerson;  and  that  afterwards  the  said 
Chew  and  Duerson  indorsed  the  same  to  the  appellee. 
It  is  not  very  clear  from  this,  whether  the  appellee 
obtained  the  note  from  the  indorsers  or  from  the 
maker.  The  fair  implication  is,  that  it  was  the  for- 
mer, and  yet  it  is  manifest  from  the  face  of  the  note 
itself,  it  was  accommodation  paper  for  the  benefit  of 
the  maker.  The  note,  although  payable  at  the  bank 
in  Fredericksburg,  was  never  placed  in  that  bank; 

and,  so  far  as  this  record  discloses,  has  never  been 
Vol.  xvxn — 32. 
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1876.  seen  by  any  one,  or  even  heard  of,  since  the  date  of 
Term,  its  execution,  until  very  shortly  before  this  suit  was 
brought,  in  December  1870.     Duerson,  one  of  the 


^"dm'or^  indorsers,  against  whose  estate  this  claim  is  asserted, 
V.  died  in  1868.  George  F.  Chew,  it  seems,  is  also  dead : 
&  ais.  when  his  death  occurred  does  not  appear;  it  was  cer- 
tainly before  the  institution  of  the  suit.  John  J. 
Chew,  the  maker,  it  would  seem,  even  after  the  close 
of  the  war,  was  possessed  of  sufficient  property  to  pay 
the  note.  He  died  in  the  year  1870,  utterly  insolvent. 
Notwithstanding  all  the  parties  lived  in  or  near  Frede- 
ricksburg, notwithstanding  the  death  of  maker  and 
indorsers,  and  the  failure  or  threatened  distribution  of 
their  estates,  the  appellee,  from  1862  to  1870  inclusive, 
so  far  as  the  record  informs  us,  never  disclosed  to  any 
one  that  he  was  the  owner  of  this  large  debt.  It  was 
not  until  the  death  of  every  person  who  could  throw 
any  light  upon  the  transaction,  that  he  brings  forward 
the  note,  and  claims  to  recover  against  one  of  the  in- 
dorsers. Very  curious  to  say,  these  circumstances 
seem  to  have  attracted  but  little  attention  in  the  court 
below.  They  are  alluded  to  in  the  answer  of  Duer- 
son's  administrator,  not  so  much  to  throw  discredit 
upon  the  title  of  the  appellee,  as  to  fix  upon  him  the 
imputation  of  gross  laches  in  the  assertion  of  his  de- 
mand to  the  manifest  prejudice  of  the  indorsers.  The 
appellee  having  brought  his  suit  within  the  time  al- 
lowed by  the  several  statutes  passed  since  the  war,  I 
do  not  perceive  how  he  can  be  barred  upon  the  ground 
of  any  supposed  laches.  But  his  long  delay  in  con- 
nection with  the  other  circumstances,  already  alluded 
to,  removes  the  presumption,  arising  from  the  mere 
possession  of  the  note,  and  makes  it  incumbent  upon 
him  to  show  that  he  paid  consideration  for  it,  or  at 
least  facts  and  circumstances,  from  which  it  may  be 
inferred  that  he  has  paid  such  consideration. 
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I  do  not  think  the  bill  onght  to  be  dismissed  by  this  1876. 

court,  because  it  must  be  admitted  that  the  pleadings  je^ 
and  issues  in  the  court  below  do  not  appear  to  have 


distinctly  presented  this  point.     It  was  for  the  first  ^^J^?^*^ 
time  raised  by  the  learned  counsel  for  the  appellants       v. 
in  his  argument  here.    The  appellee  should  therefore     &  ^.^ 
have  an  opportunity  of  showing,  if  he  can,  that  he  has 
paid  consideration  for  the  note.     With  that  view  the 
decree  of  the  circuit  court  is  reversed,  and  the  cause 
remanded  for  an  issue,  to  be  tried  by  a  jury,  or  for  an 
inquiry  before  a  commissioner  as  to  that  court  may 
seem  best  under  all  the  circumstances. 

The  other  judges  concurred  in  the  opinion  of  Sta- 
pleSy  J. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated  in  wri- 
ting and  filed  with  the  record,  that  the  circuit  court 
erred  in  decreeing  in  favor  of  the  appellee,  without 
requiring  him  to  show  that  he  is  a  holder  for  value  of 
the  note  in  controversy,  and  without  also  requiring 
the  appellee  to  make  the  representatives  of  John  J. 
Chew  and  of  George  F.  Chew  parties  to  the  suit. 

It  is  therefore  decreed  that  for  the  said  errors  the 
decpee  of  the  said  circuit  court  be  reversed  and  an- 
nulled, and  that  the  appellee  pay,  &c. 

It  is  further  decreed,  that  the  cause  be  remanded  to 
the  said  circuit  court,  in  order  that  the  proper  parties 
may  be  made,  and  the  appellee  may  have  an  oppor- 
tunity of  establishing  by  proper  proof  that  he  is  such 
holder  for  value.  And  to  that  end  the  said  circuit 
court  may  direct  an  inquiry  before  one  of  its  com- 
missioners, or  an  issue  to  be  tried  before  a  jury,  as  it 
may  deem  most  advisable. 

Dbcbee  bevebsed. 
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Muse  ^  als.  v.  Farmers  Bane  of  Virginia. 

February  17. 

1876.      I.  B  brings  an  action  of  debt  against  F  &  M,  as  late  partners  and  makers 
January  ^f  g^  negotiable  note,  and  C  and  G  as  endorsers.     The  case  stands  on 

the  office  judgment  docket  at  the  next  term  of  the  court,  when  F  files 
his  plea  of  ni/  debet^  which  is  sworn  to;  and  on  the  motion  of  B  by 
his  couhsel,  the  cause  is  discontinued  as  to  F.  The  other  parties  not 
appearing,  there  is  a  judgment  by  default  against  them.     Held  : 

1.  The  judgment  is  a  valid  judgment  against  M,  C  and  G.    See 

Code  of  i860,  ch.  177,  s.  19. 

2.  The  discontinuance  as  to  F  is  not  a  retraxit,    A  retraxit  can 

only  be  entered  by  the  plaintiff  in  person,  and  in  open  court 

This  was  an  action  of  debt  in  the  circuit  court  of 
Pittsylvania  county,  brought  in  March  1866,  by  the 
Farmers  Bank  of  Virginia  against  Wm.  A.  J.  Finney 
and  Henry  L.  Muse,  late  partners  under  the  style  of 
Fioney  &  Muse,  as  makers,  and  George  Craft,  John 
H.  Gill  and  another  as  endorsers,  of  a  negotiable  note 
for  four  thousand  dollars.  The  note  bore  date  Janu- 
ary 14th,  1861 ;  was  payable  in  four  months  at  the 
office  of  the  Farmers  Bank  at  Danville;  was  signed 
in  the  name  of  Finney  k  Muse,  as  makers;  was  en- 
dorsed by  Craft  and  two  others  for  the  accommodation 
of  the  makers,  and  discounted  at  the  bank  in  Dan- 
ville, and  protested  for  non-payment 

The  process  was  served  on  Finney,  Muse,  Craft  and 
Gill,  and  stood  on  the  office  judgment  docket  of  the 
court  at  the  June  term  for  1866.     At  this  term  of  the 
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court  Finoey  appeared  and  filed  a  plea  of  nil  debet^  1876. 

which  was  sworn  to.     And  at  the  same  term  of  the  j^J 
court,  on  the -plaintiff's  motion,  by  counsel,  the  cause 


was  discontinued   as  to  the  defendant  Finney;    and^^®*^^ 
none  of  the  other  parties  appearing,  there  was  judg-  Farmers 
ment  by  default  against  them.  of  Virginia 

Nothing  seems  to  have  been  done  in  the  case  until 
June  1871,  when  Muse,  upon  notice,  moved  the  judge 
in  vacation  to  set  aside  the  judgment,  which  motion 
was  overruled;  and  in  August  1871  Craft's  executor 
made  a  similar  motion;  which  was  overruled  in  Octo- 
ber of  that  year.  Muse  and  Craft's  executor  applied 
to  a  judge  of  this  court  for  a  supersedeas;  which  was 
allowed. 

Oidd  ^  Carrington^  for  the  appellants. 

Jones  ^  BouldiUy  for  the  appellee. 

Staples,  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  before  us  upon  a  writ  of  error  and 
supersedeas  to  a  judgment  of  the  circuit  court  of  Pitt- 
sylvania county.  The  Farmers  Bank  of  Virginia  at 
Danville  brought  an  action  of  debt  in  that  court 
against  Finney  &  Muse,  as  makers,  and  three  others, 
as  indorsers  of  a  negotiable  note  payable  at  that  bank. 
The  defendant,  Finney,  alone  appeared,  and  filed  a 
plea  of  nil  debet^  which  was  verified  by  his  aflSidavit; 
and  thereupon,  on  motion  of  the  plaintiff  by  his  attor- 
ney, it  was  ordered  that  the  cause  be  discontinued  as 
to  him.  The  other  defendants  not  appearing,  judg- 
ment by  default  was  rendered  against  them  for  the 
debt  claimed  in  the  declaration. 

This  judgment  has  been  assailed  by  the  learned 
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i876.     counsel  for  the  plaintiff  in  error  upon  various  grounds. 
Term7  ^^  respect  to  the  principal  ground  of  objection,  it  is 

sufficient  to  say,  it  is  the  same  urged  before  this  court 

Muse&aisju  ^jj^  q^^q  ^f  ^^^  y.  Gampbelly  decided  at  the  last 
Farmers  term  of  this  court,  and  not  yet  reported.  There  the 
of  Virginia  actiou  was  upou  a  boud  purporting  to  have  been  exe- 
cuted by  several  persons.  Three  of  the  defendants 
filed  separate  pleas  of  non  est  factum;  and  upon  that 
issue  verdict  and  judgment  were  rendered  in  their 
favor.  The  defendant.  Bush,  filed  a  plea  of  usury, 
which  was  tried  at  a  subsequent*  term,  and  a  verdict 
found  against  him.  The  question  was,  whether  judg- 
ment could  be  given  against  him  on  the  verdict.  This 
court  held  it  could  be  so  given  under  the  provisions  of 
the  19th  section  of  chapter  177,  Code  of  1860,  wjiich 
provides,  that  in  an  action  founded  on  contract  against 
two  or  more  defendants,  although  the  plaintiff  may  be 
barred  as  to  one  or  more  of  them,  yet  he  may  have 
judgment  against  any  other  or  others  of  the  defendants, 
against  whom  he  would  have  been  entitled  to  recover 
if  he  had  sued  them  only.  According  to  the  view 
taken  by  this  court,  this  statute  changed  essentially 
the  rule  of  the  common  law  requiring  in  actions  on 
joint  or  joint  and  several  contracts  one  final  judg- 
ment for  or  against  all  the  defendants.  The  effect  of 
that  change  is  to  relieve  a  plaintift',  who  proves  a  good 
cause  of  action  against  part  of  the  defendants,  but  not 
against  the  others,  from  being  put  to  the  expense  and 
delay  of  a  new  action  against  those  who  are  bound. 
If,  therefore,  the  plea  of  one  of  the  defendants  is  of 
such  a  character  that  the  plaintiff  might  have  re- 
covered against  the  others,  had  he  sued  them  only,  he 
is  entitled  to  judgment  in  the  pending  action  against 
those  who  are  liable.  This  is  the  construction  given 
by  the  New  York  courts  to  a  statute  from  which  oura 
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was  probably  taken,  and  is  very  similar  in  its  pro-     1876. 
visions.    BhdgeU  v.  Morris,  14  New  York  R.  482, 487.    ^^^ 
The  learned  counsel  for  the  defendants  insists  that 


the  present  case  is  distinguishable  in  several  particu- ^^^**^^ 
iars  from  that  of  Bush  v.  CampbeU.    For  example,  it  is  Farmers 
said  that  all  the  defendants  were  in  that  case  parties,  of  Virginia 
apparently  at  least,  to  the  contract.    Their    names 
were  signed  to  the  bond,  and  the  plaintifi'  could  not 
know  they  were  not  really  so 'until  the  trial  of  the 
issues  upon  the  pleas  of  non  est  factum.    Whereas,  in 
the  present  action,  the  plaintiff  has  sued  the  wrong 
person,  one  having  no  connection  with  the  instrument 
declared  on,  real  or  apparent.     And  it  is  argued,  that 
the  statute  giving  joint  actions  upon  negotiable  notes 
against  makers  and  indorsers,  authorizes  one,  all,  or 
any  intermediate  number,  to  be  sued,  but  it  does  not 
permit  a  defendant  to  be  included  who  is  neither 
maker  nor  indorser. 

The  learned  counsel  is  unquestionably  correct  in 
saying  that  the  statute  he  refers  to  does  not  authorize 
the  joinder  of  a  person  who  is  neither  maker  nor  in- 
dorser. That  proposition  does  not  admit  of  discus- 
sion. And  if  that  statute  stood  alone  the  argument 
would  be  unanswerable.  But  it  must  be  read  in  con- 
nection with  the  provisions  of  the  section  already 
cited,  which  provide  that  although  the  plaintiff  may 
be  barred  as  to  one  or  more  of  the  defendants,  he  may  . 
nevertheless  have  judgment  against  the  others.  These 
provisions  apply  as  well  to  joint  actions  upon  negotia- 
ble instruments,  as  upon  instruments  not  negotiable. 
In  either  case  the  object  and  effect  of  the  statute  is  to 
avoid  the  expense,  delay  and  trouble  of  a  new  suit 
against  parties  who  are  liable.  There  is  no  good 
reason  why  it  should  not  apply  in  the  one  case  as  in 
the  other.    Ko  one,  of  course,  should  be  joined  in  the 
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1876.     suit  as  defendaDt  who  does  not  appear  expressly,  or 

TermJ  by  proper  averment,  to  have  made  or  indorsed   the 

note.     A  misdescription  of  the  writing  in  a  material 


Muse&ais  matter,  whether  as  to  parties  or  otherwise,  is  fatal  on 
Farmers  demurrer  for  the  variance,  or  on  objection  to  its  ad- 

of  Virginia  mission  as  evidence.  But  if  the  parties  are  properly 
described  in  the  declaration  as  they  appear  by  the  in- 
strument sued  on,  the  plaintiff  is  not  to  be  turned 
around  to  a  new  suit  merely  because  one  or  more  of 
the  defendants  is  shown  never  to  have  been  a  party  to 
the  contract. 

In  the  present  case  the  declaration  is  against  Wil- 
liam A.  J.  Finney  and  Henry  L.  Muse,  late  partners 
trading  under  the  style  of  Finney  &  Muse.  The  re- 
cord states  that  the  said  William  A.  J.  Finney  comes 
by  his  attorney  and  says  he  does  not  owe  the  sum  of 
money  in  the  declaration  mentioned.  It  may  be  that 
there  were  two  persons  of  the  same  name,  and  that 
process  was  served  upon  the  wrong  person.  As  no- 
thing of  the  kind  appears  by  the  record  we  cannot 
presume  that  such  was  the  fact.  One  thing  is  very 
clear,  that  the  defendant  named  in  the  declaration  and 
writ  bears  the  same  name  as  the  person  upon  whom 
process  was  served,  and  by  whom  the  plea  of  nil  debet 
was  filed.  That  plea  verified  by  affadavit,  put  the  en- 
tire declaration  in  issue.  Under  it  any  fact  may  be 
relied  upon  which  shows  that  the  party  pleading  does 
not  owe  the  debt.  The  plaintiff  may  have  been  satis- 
fied that  the  defendant  Finney  did  not  sign  the  note, 
nor  authorize  any  one  else  to  sign  it  for  him;  or  that 
the  partnership  had  been  dissolved  before  the  note  was 
executed  by  Muse.  Either  of  these  matters.was  suffi- 
cient for  the  discharge  of  Finney  without  affecting 
the  liability  of  the  other  defendants.  This  court  will 
presume  rather  that  Finney  did  not  owe  the  debt,  as 
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the  ieene  porports,  than  that  the  other  defendants  did  i876. 

not  owe  it    It  will  not  take  it  for  granted  for  pur-  t^^ 
poses  of  reversal,  that  the  matters  relied  on  by  him 


aflFected  the  liability  of  the  others,  and  precluded  a^^^*^ 
judgment  against  them  also;  but  that  these  matters  Farmers 
went  to  his  personal  discharge,  and  did  not  concern  of  Vh^nia 
the  other  defendants.     Such  presumptions  are  often 
made  in  appellate  courts,  upon  principles  of  necessity 
and  convenience,  based  upon  the  maxim  that  acts  of 
courts  of  competent  jurisdiction  are  presumed  to  have 
been  rightly  aod  regularly  done  until  the  contrary  is 
made  to  appear.     Powell  on  Appellate  Proceedings, 
and  cases  there  cited,  127,  241. 

The  learned  counsel  for  the  defendants,  varying  his 
ground  of  attack  upon  the  judgment,  insists  that  the 
conduct  of  the  plaintiff  in  discontinuing  the  suit 
against  the  defendant  Finney,  amounts  to  a  retraxit; 
the  effect  of  which  is  to  preclude  the  other  defendants 
from  recourse  upon  Finney  for  contribution  or  indem- 
nity. 

But  clearly  the  order  in  question  was  not  a  retraxit; 
as  that  can  only  be  entered  by  the  plaintiff*  in  person 
in  open  court. 

The  term  *' discontinuance'*  is  not  applied  in  plead- 
ing merely  to  those  cases  in  which  the  plaintiff  leaves 
a  chasm  in  the  proceedings  of  his  cause.  The  word  is 
also  frequently  used  to  indicate  that  the  "  plaintiff  dis- 
continues his  action."  The  judgment  in  such  case 
is  no  more  than  an  agreement  not  to  proceed  farther 
in  that  suit  against  that  particular  defendant.  Such 
judgment  is  not  a  bar  to  any  future  action  against  the 
same  party.  And  this  is  precisely  the  effect  of  the 
order  of  discontinuance  entered  in  the  present  case. 
Coffman  ^  Sichardson  v.  JRusselly  4  Munf.  207,  is  a  direct 

authori^  upon  this  point. 
VOL.  xxvn — 88 
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1876.        If,  therefore,  the  defendant  Finney  is  released  from 

Tam?^  all  liability,  it  is  not  by  reason  of  the  discontina- 

ance  as  to  him,  bat  because  either  he  was  never  a 


Muse  &ais  party  to  the  contract,  or  because  he  has  been  dis- 

Farmers  charged  by  matter  subsequent,  personal  to  him.     We 

of  Viigima,°^^8t  presume  it  is  one  or  the  other.    Whether  it  is 

one  or  the  other  the  effect  is  the  same.    In  either  case 

the  plaintiff  is  entitled  to  judgment  against  the  others. 

Upon  the  whole,  we  think  there  is  no  error  in  the 

judgment  of  the  circuit  court,  and  that  the  same  must 

be  affirmed. 

JUDGMBNT  AFFIRMED. 
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Term. 


Warrbn  v.  Saunders'. 

March  9. 

I.  W  sues  S  in  assumpsit  in  the  county  of  J,  and  sends  the  process  to  the       1876. 
dty  of  R,  where  S  resides,  and  it  is  served  upon  S  by  the  sheriff  of     March 
R.    S  files  a  plea  in  abatement  stating  these  facts,  but  does  not  say 
where  the  cause  of  action  arose.    Held  :  The  plea  is  sufficient  in 
this  case,  though  it  does  not  give  the  plaintiff  a  better  writ. 

a.  W  having  demurred  to  the  plea,  and  the  court  having  sustained  the 
demurrer,  when  the  cause  is  called  for  trial  S  moves  to  dismiss  the 
cause  from  the  docket  Held  :  The  motion  should  have  been  sus- 
tained and  the  suit  dismissed ;  the  statute  expressly  providing  that 
when  the  suit  is  brought  where  the  cause  of  action  arose,  process 
shall  not  be  directed  to  an  officer  of  any  other  county  or  corporation 
than  that  wherein  the  action  is  brought. 

This  is  a  supersedeas  to  a  judgment  of  the  late  dis- 
trict court  of  appeals  for  the  third  judicial  circuit, 
reversing  a  judgment  of  the  circuit  court  for  the  city 
of  Williamsburg  and  county  of  James  City,  rendered 
in  a  certain  matter  of  controversy  therein  depending, 
wherein  the  plaintiff  in  error,  James  B.  Warren,  was 
plaintiff,  and  the  defendant  in  error,  Edmund  A. 
Saunders,  was  defendant.  The  following  is  a  state- 
ment of  the  case. 

On  the  16th  day  of  February  1869,  a  summons  was 
issued  by  the  clerk  of  the  said  circuit  court,  directed 
to  the  sheriff  of  the  city  of  Richmond,  commanding 
him  to  summon  the  said  Saunders  to  appear  at  the 
clerk's  office  of  the  said  circuit  court  at  the  rules  to 
be  bolden  for  the  said  court  on  the  first  Monday  in 
March  1869,  to  answer  the  said  Warren  of  a  plea  of 


Digitized  by 


Google 


260  COURT    OP  APPEALS    OF  VIRGINIA. 

1876.     trespass  on  the  case,  assumpsit^  &c.     This  summons 

TOTn.    w^s  executed  by  a  deputy  of  the  sheriff  of  the  city  of 

Richmond,  and  was  returned  with  a  return  thereon 


Warren  endorsed  and  signed  by  the  said  deputy,  stating  that 
Saunders,  it  was  "  executed,  March  1st  1869,  on  E.  A.  Saunders, 
by  delivering  to*him  a  copy  of  the  within." 

At  March  rules  1869  the  plaintiff  filed  his  declara- 
tion in  the  case,  which  contained  two  counts,  one  a 
special  count  for  a  lot  of  wood,  estimated  to  contain 
two  hundred  and  seventy  cords,  lying  at  "Perry's 
landing"  on  the  Chickahominy  river,  and  bargained 
and  sold  by  the  plaintiff  to  the  defendant  on  the  terms 
in  the  said  special  count  mentioned;  and  the  other  a 
general  count  for  one  hundred  and  ten  cords  of  pine 
wood,  sold  and  delivered  by  the  plaintiff  to  the  de- 
fendant. 

Whereupon  the  defendant  appeared  and  filed  his 
plea  in  abatement,  to  which  the  plaintiff  demurred, 
and  the  defendant  joined  in  demurres. 

By  the  said  plea  the  defendant  appeared  in  proper 
person  and  craved  oyer  of  the  writ,  which  was  read  to 
him,  and,  with  the  return  endorsed  thereon,  inserted 
in  the  plea.  The  defendant  then  in  his  said  plea 
'Sprays  judgment  of  the  writ  aforesaid,  and  says  that 
this  court  ought  not  to  have  or  take  further  cogni- 
zance of  said  action,  because  he  says  that  it  appears 
by  said  writ  that  he  the  said  defendant  is  not  sued 
with  any  person  residing  in  the  city  of  Williamsburg 
or  the  county  of  James  city,  and  that  the  said  writ  is 
issued  against  the  said  defendant  alone,  and  that  the 
said  writ  is  directed  to  the  sheriff  of  the  city  of  Rich- 
mond, and  that  the  endorsement  on  said  writ  shows 
that  the  said  writ  was  served  upon  said  defendant  by 
the  sheriff  of  the  city  of  Richmond  by  deputy.  And 
the  said  defendant  in  fact  says,  that  at  the  time  of  the 
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issniDg  of  said  writ,  and  at  the  time  of  the  service  1876. 
thereof  upon  him,  he  was,  and  ever  since  has  been,  xenn. 
and  is  now  a  resident  of  the  city  of  Kicbmond,  and 


that  the  said  writ  was  served  upon  him  in  the  city  of  Warren 
Richmond,  and   that  he  is  not  sued  with  any  person  Saunders. 
residing  in  the  city  of  Williamsburg  or  the  county  of 
James  City;  and  this  the  said  Saunders  is  ready  to 
verify:  wherefore  he  prays  judgment  of  the  said  writ, 
and  that  the  same  may  be  quashed,"  &c. 

There  is  an  affidavit  of  the  truth  of  the  plea  an- 
nexed thereto,  which  bears  date  on  the  1st  day  of 
March  1869,  the  very  day  on  which  the  summons  was 
executed  on  the  defendant 

At  May  term  1869  of  the  said  circuit  court  the 
sidd  demurrer  was  argued  and  sustained,  and  the 
defendant  was  ordered  to  answer  further  to  the  decla- 
ration; and  the  cause  was  continued  until  the  next 
term. 

At  which  term,  to  wit:  on  the  27th  day  of  Novem- 
ber 1869  the  defendant  moved  the  court  to  dismiss  the 
cause  from  the  docket;  which  motion  was  overruled, 
and  the  defendant  excepted.  He  then  plead  non  as- 
swnpsity  on  which  issue  was  joined,  and  there  was  a 
trial  by  jury  and  a  verdict  for  the  plaintiff,  whose 
damages  were  assessed  at  $500:  whereupon  the  de- 
fendant moved  the  court  to  set  aside  the  verdict  and 
grant  a  new  trial,  on  the  ground  that  the  verdict  was 
contrary  to  the  law  and  the  evidence;  but  the  court 
overruled  the  motion,  and  rendered  judgment  accord- 
ing to  the  verdict 

During  the  progress  of  the  trial,  at  the  instance  of 
the  defendant  three  bills  of  exceptions  were  signed 
and  sealed  by  the  court  and  made  a  part  of  the  record. 
No.  1  was  to  the  action  of  the  court,  in  overruling 
his  motion  to  dismiss  the  ease;  No.  2  was  to  the  ac- 
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1876.     tion  of  the  court  in  overruling  a  motion  for  a  continu* 

Tem.    ance;  and  Ko.  3  was  to  the  action  of  the  court  m 

overruling  his  motion  for  a  new  trial;  in  which  last 


Warren   \^\i\  fj^Q  f^cts  provcd  on  the  trial  were  certified.    But 


V. 


Saunders,  it  will  be  Unnecessary  here  to  notice  further  any  of 
these  bills  except  No.  1. 

That  bill  states,  that  at  the  calling  of  the  cause,  at 
the  November  term  of  the  court  the  defendant  moved 
the  court  to  inspect  the  writ,  which  was  accordingly 
done  by  the  court,  and  to  dismiss  the  case  from  the 
docket,  upon  the  ground  that  it  appears  by  said  writ 
that  the  defendant  is  the  sole  defendant  in  this  action, 
and  is  a  resident  of  the  city  of  Richmond,  and  was  at 
the  time  of  the  suing  out  said  writ,  and  the  said  writ 
was  issued  by  the  clerk  of  the  circuit  court  for  the  city 
of  Williamsburg  and  the  county  of  James  City,  and 
directed  to  the  sheriff  of  the  city  of  Richmond,  and 
was  served  upon  the  defendant  in  the  city  of  Rich- 
mond by  the  deputy  sheriff  of  said  city;  which  mo- 
tion the  court  overruled,  and  refused  to  dismiss  the 
case  from  the  docket;  and  the  defendant  excepted. 

To  the  said  judgment  of  the  circuit  court  the  defen- 
dant applied  to  a  judge  of  the  said  district  court  for 
a  supersedeaSy  which  was  accordingly  awarded;  the 
errors  in  said  judgment  as  assigned  in  the  petition  for 
a  supersedeas  being,  1st,  in  sustaining  the  demurrer  ta 
the  plea  in  abatement,  and  in  refusing  to  quash  the 
writ,  and  in  compelling  the  defendant  to  answer  fur- 
ther; 2d,  in  overruling  the  tJefendant's  motion  to  dis- 
miss the  case  from  the  docket;  and  3d,  in  overrnliug 
the  defendant's  motion  for  a  new  trial. 

On  the  4th  day  of  January  1870  the  case  came  on 
to  be  heard  in  the  said  district  court  upon  the  super- 
sedeaSj  when  it  seemed  to  the  court  that  there  was 
error  in  the  judgment  of  the  circuit  court  in  this, 
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that  the  defendant's  plea  in  abatement  to  the  writ  was  1876. 
good  and  sufficient  in  law,  and  that  the  court  below  x^, 
erred  in  sustaining  the  plaintiff's  demurrer  to  the  said 


plea  in  abatement.  Therefore  the  judgment  of  the  Warren 
circuit  court  was  reversed,  the  said  demurrer  was  Saunders. 
overruled,  the  said  plea  was  adjudged  to  be  good  and 
sufficient  in  law;  and  the  cause  was  remanded  to  the 
circuit  court,  with  instructions  to  direct  that  the  plain- 
tiff join  issue  in  fact  on  said  plea;  and  the  defendant 
recovered  his  costs  in  the  district  court. 

To  the  said  judgment  of  the  district  court  the  plain- 
tiff applied  to  a  judge  of  this  court  for  a  supersedeas; 
which  was  accordingly  awarded. 

Jones  ^  BouldiUy  for  the  appellant. 

Qmnon  ^  Courtney ^  for  the  appellee. 

MoNOURB,  P.,  delivered  the  opinion  of  the  court. 

After  stating  the  case  he  proceeded : 

There  can  be  no  doubt  but  that  the  summons  by 
which  the  action  was  commenced  in  this  case  was  illegal 
and  void,  and  ought  to  have  been  quashed,  if  the  facts 
appeared  and  the  question  was  properly  presented  to 
the  circuit  court.  The  action  was  brought  in  the  cir- 
cuit court  of  the  city  of  Williamsburg  and  county  of 
James  City,  and  was  commenced  by  the  issuing  of  a 
summons  which  bore  date  on  the  16th  day  of  Feb- 
ruary 1869,  before  the  deplaration  was  filed.  There 
was  but  one  defendant  in  the  action,  Edmund  A. 
Saunders,  who  resided  in  the  city^of  Richmond.  The 
supposed  cause  of  action,  it  seems,  arose  in  the  county 
of  James  City.  The  summons  was  directed  to  the 
sheriff  of  the  city  of  Richmond,  to  whom  it  was  sent, 
and  by  whose  deputy  it  was  executed  and  returned, 
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1876.     with  an  endorsement  thereon  showing  the  time  and 

x^.    manner  of  its  execution.    It  was  without  any  autho- 

rity  of  law  that  this  summons  was  directed  to  the 

w^en    sheriff  of  the  city  of  Richmond. 

Saunders.  The  Code,  chapter  165,  section  1,  provides,  that 
"any  action  at  law  or  suit  in  equity,  except  where  it 
is  otherwise  specially  provided,  may  be  brought  in 
any  county  or  corporation:  First,  wherein  any  of 
the  defendants  may  reside."  Neither  the  exception 
referred  to  in  the  said  first  section,  nor  the  sub- 
sequent enumerations  appended  thereto,  apply  to 
this  case.  Section  2  provides,  that  ^^an  action  may 
be  brought  in  any  county  or  corporation  wherein 
the  cause  of  action  or  any  part  thereof  arose,  al- 
though none  of  the  defendants  reside  therein." 
Chapter  166,  section  2,  provides,  that  "process  from 
any  court,  whether  original,  mesne,  or  final,  may  be 
directed  to  the  sheriff  of  any  county  or  sergeant  of 
any  corporation,  except  that  process  against  a  defend- 
ant (unless  a  railroad,  canal,  turnpike,  or  telegraph 
company  be  defendant),  to  answer  to  any  action 
brought  under  the  second  section  of  chapter  165,  shall 
not  be  directed  to  an  officer  of  any  other  county  or 
corporation  than  that  wherein  the  action  is  brought." 
Now  these  are  all  the  provisions  of  law  which  apply 
to  this  question.  This  action  might  have  been  brought, 
under  section  1  of  chapter  165,  in  the  city  of  Rich- 
mond, where  the  only  defendant  in  the  action  resided, 
or,  under  section  2  of  the  qame  chapter,  in  the  city  of 
Williamsburg  and  county  of  James  City,  wherein  the 
cause  of  action  aros^.  It  was  brought  in  the  latter, 
wherein  the  cause  of  action  arose.  In  that  case,  how- 
ever, as  we  have  seen,  chapter  166,  section  2,  expressly 
required  that  the  process  should  not  be  directed  to  an 
officer  of  any  other  county  or  corporation  than  that 
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wherein  the  action  was  brought.  And  yet,  in  plain  1876. 
violation  of  that  law,  the  summons  in  this  case  was  Term. 
issued  and  directed  to  the  sheriff  of  the  city  of  Rich 


mond.    It  was  palpably  void  for  illegality;  and  the   Warren 
only  question  is,  whether  the  defendant  used  the  pro-  Saunders. 
per  means  to  avail  himself  of  such  illegality. 

He  was  certainly  very  prompt  in  making  his  de- 
fence. On  the  very  day  on  which  the  summons  was 
executed  upon  him,  to-wit,  the  Ist  day  of  March  1869, 
he  made  ajBSdavit  to  a  plea  in  abatement  setting  out 
the  facts  and  grounds  of  his  defence,  which  plea  he 
filed  immediately  on  the  filing  of  the  plaintiff's  decla- 
ration in  the  case,  which  was  at  March  rules  1869. 
The  plea  was,  therefore,  filed  in  due  time.  Was  it 
sufficient  in  form  and  substance?  It  stated  that  the 
defendant  appeared  "in  his  own  proper  person,"  and 
craved  oyer  of  the  writ,  which  was  read  to  him,  and 
was  set  out  in  haec  verba  in  the  plea.  It  then  pro- 
ceeded: "which  being  read  and  heard,  he,"  &c.,  as 
already  set  out  in  the  statement  of  the  case. 

The  details  of  this  plea  are  very  minute,  and  seem 
to  embrace  all  the  facts  necessary  to  be  stated  in  such 
a  plea  under  the  circumstances.  The  ouly  objection 
made  to  it  by  the  plaintiff  is,  that  it  does  not  aver 
where  the  cause  of  action  arose,  and  therefore  does 
not  do  what  it  is  contended  such  a  plea  must  always 
do,  that  is,  give  to  the  plaintiff  a  better  writ.  It  does 
give  to  the  plaintiff  a  better  writ,  by  showing  that  the 
action  might  have  been  brought  in  the  city  of  Rich- 
mond. But  it  is  said  the  action  might  also  have  been 
brought  in  any  county  or  corporation  wherein  the 
cause  of  action  or  any  part  thereof  arose,  although 
none  of  the  defendants  reside  therein,  and  therefore 
the  plea  should  show  in  what  county  or  corporation 

the  cause  of  action  in  this  case  arose.    The  answer  to 
Vol.  xxvn — 34 
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1876.     this  is,  that  the  plaiotiff  knew  where  the  cause  of 
T^.    Action  arose,  and  his  declaration  shows  that  it  arose 

-n in  the  county  of  James  City,  wherein  the  action  waa 

Warren    actually  brought     Surely  it  could  not  be  necessary  to 

Saunders,  avcr  that  the  court  in  which  the  action  was  brought 
had  jurisdiction  thereof.  The  objection  was,  not  that 
the  action  was  brought  in  a  court  not  having  jurisdic- 
tionjof  it,  but  that  the  summons  was  illegally  issued 
and  sent  to  another  county  or  corporation  than  that  in 
which  the  action  was  brought,  and  therefore  the  sum- 
mons was  illegal  and  void.  The  plea  shows  that  the 
plaintiff  sued  the  only  defendant  in  the  action  in  a 
county  in  which  that  defendant  did  not  reside,  and 
had  the  summons  issued  and  sent  for  execution  to  the 
county  or  corporation  in  which  he  did  reside.  Now 
that  was  an  unlawful  act,  which  it  was  only  necessary 
for  the  defendant  to  show  in  order  to  be  entitled  to 
have  the  writ  quashed.  The  doctrine  about  giving 
the  plaintiff  a  better  writ  does  not  apply  to  such  a 
case.  He  brought  his  suit  in  James  City,  and  instead 
of  suing  out  his  writ  to  the  sheriff  of  that  county,  he 
sued  it  out  to  the  sheriff  of  the  city  of  Richmond, 
without  any  authority  whatever  for  so  doing.  If  he 
had,  by  mistake,  brought  his  action  in  the  wrong 
county,  supposing  that  the  defendant  resided  there,  or 
that  the  cause  of  action  arose  there,  and  had  sued  out 
his  summons  to  the  sheriff  of  that  county,  it  might 
have  been  reasonable  and  proper  to  require  the  de- 
fendant in  his  plea  to  the  jurisdiction  to  give  the 
plaintiff  a  better  writ  by  showing  not  only  where  the 
defendant  resided,  but  also  where  the  cause  of  action 
arose — and  such  seems  to  be  the  effect  of  the  two 
cases  so  much  relied  upon  by  the  learned  counsel  who 
prepared  the  petition  of  the  plaintiff  to  the  district 
court  for  a  supersedeas  in  this  case.    Those  two  cases 
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are  MiddUUm  v.  Pmnett,  2  Gratt.  202;  and  Baine  v.     1876. 

Itf  flxch 

Bice  Ac,  2  Pat.  &  Heath  529.    In  neither  of  those    Term. 
actions  was  any  opinion  delivered  by  the  appellate 


court,  but  in  each  of  them  the  judgment  of  the  court  Warren 
below  was  simply  affirmed.  We  cannot  therefore  Saunders. 
know  precisely  the  ground  of  the  court's  decision  in 
either  of  them.  The  supposed  ground  is,  that  the 
plea  to  the  jurisdiction  was  fatally  defective  in  not 
showing  where  the  cause  of  action  arose.  Admitting 
that  to  have  been  the  true  ground,  as  it  may  have 
been,  and  probably  was,  there  was  this  material  differ- 
ence between  those  cases  and  this,  that  in  each  of 
them  the  writ  was  issued  to  the  sheriff  of  the  county 
in  which  the  action  was  brought,  which  was  certainly 
proper  if  the  court  had  jurisdiction  of  the  case, 
whereas,  in  this  case,  it  was  issued  to  the  sheriff  of  a 
corporation  in  which  the  action  was  not  brought, 
which  was  certainly  not  proper,  whether  the  court 
in  which  the  action  was  brought  had  jurisdiction  of 
it  or  not. 

But  the  rule  that  ^^  pleas  in  abatement  must  give  the 
plaintiff  a  better  writ,"  is  by  no  means  a  rule  of  uni- 
versal extent  and  application.  As  to  the  nature  of  it, 
see  what  is  said  in  5  Rob.  Prac,  p.  104-5,  and  the 
cases  there  cited.  In  Massachusetts,  Wilde^  J.,  ob- 
served that  the  rule  is  of  limited  application,  and  is 
binding  only  in  cases  where  misnomer  is  pleaded,  or 
the  defect  relied  on  depends  on  some  fact  presumed  to 
be  within  the  peculiar  knowledge  of  the  defendant. 
Guald  V.  Richardson,  6  Pick.  R.  869,  370.  Dewey,  J., 
says:  ^* There  are  many  cases  where  a  plea  in  abate- 
ment need  not  furnish  the  plaintiff  with  a  better  writ; 
as  a  plea  that  no  such  person  exists  as  the  plaintiff,  or 
plea  of  non-tenure,  or  plea  of  disclaimer    and  the 
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1876.  like."     Wilson  v.  Nevers,  20  Pick.  R.  23.    See  5  Rob. 

March  ^^ 

Term.  -Prac.,  supra. 


But  without  pursuiug  this  subject  any  further,  we 

Warren    ^j.^  ^f  opinion  that  the  circuit  court  erred  in  sustain- 

Saunders.  ing  the  plaintiff's  demurrer  to  the  defendant's  plea  in 

abatement,  and  that  the  district  court  did  not  err  in 

reversing  the  judgment  of  the  circuit  court  on  that 

ground. 

We  are  also  of  opinion  that  the  circuit  court  erred 
in  overruling  the  motion  of  the  defendant  to  dismiss 
the  case  from  the  docket,  upon  the  grounds  set  out  in 
bill  of  exceptions  No.  1,  the  purport  of  which  is  al- 
ready set  forth  in  the  preliminary  statement  of  the 
case;  the  said  grounds  being  also  embraced  in  the 
plea  in  abatement  aforesaid.  We  think  there  are 
cases  of  this  kind,  and  that  this  is  one  of  them,  in 
which  a  plea  in  abatement  is  not  necessary,  but  the 
court  may  ex  officio,  and  a  fortiori  upon  motion,  abate 
the  writ  or  the  suit.  Bee  1  Rob.  Prac.,  old  ed.,  p, 
162,  and  cases  there  referred  to,  especially  Garrard^. 
V.  Henry  ^c,  6  Rand.  112,  117;  Maniz  v.  JfendUj/j 
2  Hen.  &  Mun.  308.  In  5  Rob.  Prac.  95,  it  is  said 
"  the  general  rule  is,  that  if  the  defendant  would  object 
to  the  plaintiff's  writ  he  must  do  it  by  pleading  in 
abatement.  Cooke  v.  Gibbs,  8  Mass.  R.  195.  It  is  in- 
deed sometimes  said  that  if  the  writ  be  bad  and  in- 
sufficient on  its  face,  the  court  may  ex  officio  quash  it 
S.  a  196;  Mantz  v.  Bendley,  2  Hen.  &  Mun.  308."  It 
does  not  appear  that  the  provision  in  the  Code  of 
1849,  ch.  171,  §  18,  referred  to  in  5  Rob.  Prac.  101, 
was  intended  to  prevent  a  court  from  quashing  a  writ 
in  any  case  whatever  without  a  plea  in  abatement 
After  providing  in  §  17  that  "no  plea  in  abatement 
for  a  misnomer  shall  be  allowed  in  any  action,"  §  18 
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provides  that,  ^4q  other  cases,  a  defendaDt,  on  whom  1876. 

the  process  sammoniD^  him  to  answer  appears  to  xerm. 
have  been  served,  shall  not  take  advantage  of  any 


defect  in  the  writ  or  return,  or  any  variance  in  the  Warren 
writ  from  the  declaration,  unless  the  same  be  pleaded  Saunders. 
in  abatement.'*  This  section  does  not  seem  to  cover 
a  case  like  this,  in  which  the  writ  is  not  merely  defec- 
tive, but  absolutely  void,  and  in  which  therefore  it 
may  be  quashed,  not  only  on  plea  in  abatement,  but 
also  on  mere  motion,  or  by  the  court  ex  officio.  But  in 
this  case  the  question  seems  not  to  be  material,  as  the 
objection  was  taken  not  only  by  motion,  but  also  by 
plea  in  abatement. 

The  court  is  therefore  of  opinion  that  there  is  no 
error  in  the  judgment  of  the  district  court,  except 
that  instead  of  remanding  the  cause  to  the  said  circuit 
court  of  the  city  of  Williamsburg  and  county  of  James 
City,  with  instructions  to  direct  that  the  said  plaintiff 
join  issue  in  fact  on  said  plea,  the  said  district  court 
ought  to  have  quashed  the  plaintiff's  writ.  But  the 
said  judgment  may  be  amended  in  that  respect,  and 
as  amended  affirmed. 

The  judgment  of  the  district  court  is  therefore 
amended  and  affirmed  accordingly,  and  it  is  con- 
sidered that  the  defendant  recover  against  the  plain- 
tiff his  costs  by  him  about  his  defence  in  this  court 
expended. 

Judgment  amended  and  affirmed. 
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Tosh  ^  als.  v.  Robertson  ^  ala. 

March  l6. 

1 8^6       ^*  ^  ^^  ^^  i860,  and  by  his  will  directs  his  executor  to  sell  his  land  in 
March  three  parcels,  at  public  auction,  upon  such  terms  as  he  deems  best  for 

Term.  the  interest  of  testator's  legatees.    These  legatees  are  infants.    In 

November  i860  the  executor  sells  the  lands  on  a  credit  of  six  and 
twelve  months,  taking  bonds  of  the  purchasers  and  retaining  the 
title.  The  executor  being  in  the  army  during  the  war,  the  purchasers 
paid  the  purchase  money  to  his  agent,  during  the  years  1863  and 
1864,  in  confederate  currency.  Held:  The  executor  was  guilty  of 
a  devastavit  in  receiving  the  purchase  money  in  the  then  depreciated 
currency,  and  the  purchasers  were  parties  to  the  devastavit ;  and 
they  will  be  required  to  take  the  lands  at'  their  value  at  the  time  of 
tbe  decree,  or  the  lands  will  be  again  sold. 

2.  Though  the  decree  makes  no  allowance  for  improvements  which  the 
purchasers  allege  they  have  made  upon  the  lands,  yet,  as  the  rents 
and  profits  of  the  lands,  or  the  interest  on  the  purchase  money,  with 
neither  of  which  they  are  charged,  would  amount  to  more  than  these 
improvements  which  they  claim,  there  is  no  error  in  the  decree. 

This  was  a  suit  in  equity  in  the  circuit  court  of  Pitt- 
sylvania, instituted  in  December  1867,  by  Christopher 
0.  Robertson  and  three  others,  who  were  infants, 
against  Crispin  Dickenson,  the  executor  of  Henry  Ro- 
bertson deceased,  to  have  a  settlement  of  his  executo- 
rial accounts,  &c.  The  bill  was  afterwards  amended, 
and  the  purchasers  of  the  land  of  the  testator  from 
the  executor  were  made  parties  defendants.  On  the 
11th  of  November  1871  there  was  a  decree  against  the 
purchasers  of  the  land;  and  they  thereupon  applied 
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to  this  court  for  an  appeal;  which  was  allowed.    The     1876. 
•case  is  stated  in  the  opinion.  Tenn. 


QraUan^  for  the  appellants.  J^ 

V. 

Jcmts  ^  Boiddin^  for  the  appellees.        .  &  ais.^ 

Christian  J.  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  circuit  court 
of  Pittsylvania.  The  material  facts  disclosed  by  the 
record  are  as  follows:  Henry  Robertson  by  his  will, 
admitted  to  probate  and  record  in  the  county  court  of 
Pittsylvania  on  the  16th  October  1860,  made  the  fol- 
lowing devise:  "It  is  also  my  will  and  desire,  that 
my  executors  hereafter  named  shall,  as  soon  as  conve- 
nient to  them  after  my  death,  divide  my  landed  estate 
into  three  different  tracts  as  follows:  the  mill  tract,  as 
per  the  survey  from  C.  W.  Ward;  the  home  tract  and 
the  William  Fowler  tract  to  compose  one  lot;  and  the 
gold  mine  tract,  as  purchased  by  my  brother  E.  O. 
Robertson,  the  other  lot;  and  sell  the  said  three  tracts 
of  land  at  public  auction,  upon  such  terms  as  they 
may  deem  best  for  the  interest  of  my  legatees.'* 
These  legatees  were  his  children,  who  were  all  infants, 
and  who  were  to  share  equally  in  the  proceeds  of  said 
sale.  John  D.  Olenn  and  Crispin  Dickenson  were 
appointed  his  executors.  The  former  declining  to 
qualify,  Dickenson  alone  undertook  the  execution  of 
the  will.  He  sold  the  land  in  different  lots,  as  directed 
by  the  testator.  The  sale  was  made  on  the  12th  No- 
vember 1660,  on  a  credit  of  six  and  twelve  months; 
so  that  the  bonds  became  due  respectively  on  the  12th 
May  1861  and  November  12,  1861.  The  aggregate 
amount  of  these  land  sales  was  $5,240.61:  the  sale  of 


Digitized  by 


Google 


272  COURT    OF  APPEALS    OF  VIRGINIA. 

1876.     personal  property,  amounting  to  nearly  $2,000,  was 
Term.    loado  on  the  same  day,  npon  a  credit  of  six  mouths, 


except  for  sums  under  j&ve  dollars. 

Tosh         r^^Q  executor  settled  no  account  of  his  administra- 
te als. 

V.  tion  of  his  testator's  estate  until  after  the  close  of  the 
&  ais!^  war;  and  everything  which  he  did  in  that  direction 
before  this  suit  was  brought  was  to  return  an  inven- 
tory and  account  of  sales  of  his  testator's  estate,  real 
and  personal. 

The  debts  of  the  testator  seemed  to  be  inconsider- 
able, and  were  all  paid  in  1860, 1861  and  1862.  But 
not  a  dollar  was  ever  paid  over  by  the  executor  to  the 
legatees. 

In  December  1867  these  legatees,  three  of  them 
still  being  infants,  filed  their  bill  in  the  circuit  court 
of  Pittsylvania,  calling  upon  the  executor  for  a  settle- 
ment of  his  transactions  as  executor,  and  the  payment 
to  them  of  whatever  remained  of  their  father's  estate 
after  payment  of  his  debts.  This  bill  after  setting  out 
the  will  of  the  testator,  the  sale  by  the  executor  of  the 
real  and  personal  estate  in  1860,  and  the  debts  due  to 
the  testator,  charged  that  "when  the  executor  was 
called  on  to  settle  his  account  with  complainants  and 
their  proper  guardians,  he  refused  to  do  so,  alleging 
that  the  purchase  money  for  the  real  and  personal  es- 
tate, as  well  as  the  evidences  of  debt  mentioned  afore- 
said, were  not  collected  by  him  until  late  in  the  year 
1864,  and  were  collected  in  confederate  treasury  notes, 
which  became  by  the  issue  of  the  late  war  entirely- 
worthless;  and  that  the  executor  has  settled  before  a 
commissioner  of  the  county  court  of  Pittsylvania  an 
ex  parte  account  since  the  close  of  the  war,  accounting 
for  the  proceeds  of  this  large  estate  of  his  testator, 
which  was  sold  when  the  currency  was  gold,  or  its 
equivalent,  in  confederate  currency,  which,  scaled  to  its 
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gold  value,  reduces  said  estate  to  a  mere  trifle."    The     1876. 
bill  further  charges,  "that  if  the  executor  chose  to  in-     x^, 

dalge  the  purchasers  at  the  sales  made  by  him,  or 

chose  to  collect  the  same  in  1864  in  confederate  money,  J^^ 
he  did  it  at  his  peril,  and  should  be  held  accountable  v.  ' 
to  them  for  it.  They  insist  that  being  then  infants,  ^f^^^"" 
unable  to  maintain  and  demand  their  rights  and 
watch  their  own  interests,  it  was  imperatively  the 
duty  of  the  executor  to  use  his  utmost  diligence  in 
securing  and  protecting  their  rights;  that  if  he  failed 
to  collect  the  debts,  when  there  was  a  standard  cur- 
rency in  specie  or  its  equivalent,  he  had  no  right  to 
receive  any  other;  but  that  it  was  his  duty  to  secure 
said  debts  either  by  good  personal  security  or  by  judg- 
ment liens,  for  the  attainment  of  which  the  courts 
were  all  the  time  open  and  available.  To  this  bill  the 
executor  and  his  sureties  were  made  parties  defendant, 
and  the  prayer  of  the  bill  was,  that  the  executor  might 
be  compelled  to  settle  his  account  before  a  commis- 
sioner of  the  court,  and  be  required  to  account  for  the 
proceeds  of  the  sales  made  by  him  in  such  currency 
as  said  sales  were  made  by  him. 

The  executor  answered  this  bill.  He  admitted  the 
sales  of  real  and  personal  estate,  as  set  forth  in  the 
bill;  and  then  says,  in  justification  of  his  course  in 
not  collecting  the  bonds  when  due,  and  in  receiving 
confederate  currency  when  so  greatly  depreciated : — 
this  respondent  used  every  eflfort  to  collect  said  pur- 
chase money  soon  after  the  commencement  of  the  war 
as  long  as  he  remained  at  home,  and  after  going  into 
the  service,  he  appointed  an  agent  to  collect  it  for  him, 
who  in  1863,  and  to  the  first  of  1864,  collected  a  por- 
tion of  the  same,  all  of  which,  as  his  said  agent  in- 
forms him,  he  has  in  hand  now — the  identical  notes 

he  collected.    This  respondent  was  in  the  service  from 
Vol.  xxvn— 85 
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1876.     the  time  he  entered  it  (in  February  1862)  until  the  sur- 

T^.  render  at  Appomattox,  so  that  he  could  not  give  the 
matter  his  personal  attention;  but  he  appointed  a  dis- 

Tosh  creet,  prudent  agent  to  attend  to  it  for  him,  and  he 
V.       never  used  for  his  own  purposes,  either  for  speculation 

&  ais.  "  or  otherwise,  one  dollar  of  the  money.  The  said 
agent  informed  this  respondent  that  he  made  repeated 
efforts  to  have  said  money  distributed  among  the  lega- 
tees; but  such  was  the  state  of  things,  and  the  courts 
were  so  occupied  with  matters  relative  to  the  war,  that 
be  (as  he  informs  this  respondent)  never  could  have  it 
done.  This  respondent,  j&nding  that  he  could  not  pos- 
sibly attend  to  his  duties  as  executor  while  in  the  ser- 
vice of  the  country,  wrote  to  his  agent  to  have  some 
one  appointed  in  his  stead,  and  two  or  three  times  (as 
he  informed  him)  it  was  attempted  to  be  done,  but, 
from  the  same  causes  it  was  not  effected;  and  after  the 
confederate  authorities  passed  a  law  compelling  all 
creditors,  under  heavy  penalties,  to  take  confederate 
money,  and  not  until  ihen^  did  this  respondent  agree  that 
his  agent  should  collect  said  debts  in  confederate 
money;  and  this  respondent  collected  his  own  debts, 
due  to  him,  individually,  before  the  war  in  the  same 
currency,  and,  so  far  as  he-  is  informed,  the  people 
generally  did  the  same,  and  he  is  advised  that  a  fidu- 
ciary is  not  an  ensurer  of  the  currency  of  the  country 
at  any  time,  and,  least  of  all,  in  times  such  as  we  have 
fallen  on  within  the  last  few  years,  and  that  he  will  not 
be  held  liable  if  he  acts  in  good  faith  and  manages  the 
affairs  of  the  estate  committed  to  bis  care  in  the  same 
way  that  he  and  other  prudent  people  manage  their 
own  private  affairs.  All  the  bonds,  notes,  &c.,  belong- 
ing to  the  estate,  and  not  collected,  are  now  in  the 
hands  of  this  respondent,  and  he  is  ready  to  make 
such  disposition  of  them  as  the  court  may  direct,  and 
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to  settle  his  account  in  such  manner  as  to  the  court  1876. 
may  seem  right.  He  farther  states,  that  no  deeds  xotm. 
have  been  made  to  the  purchasers  of  said  lands;  and 


this  respondent  submits  that,  under  the  circumstances,    ^^^ 
he  should  not  be  held  responsible  for  the  money,  and       v. 
be  required  at  the  same  time  to  convey  the  lands  to     &  ais. 
the  purchasers;  and  if  the  sales  are  to  be  set  aside  as 
to  anything,  that  they  should  be  set  aside  out  and  out, 
and  a  re-sale  directed.     One  of  the  purchasers  of  the 
land  proposed  to  pay  this  respondent  tor  the  same  in 
confederate  money  when  he  was  at  home  on  a  furlough 
in  1863,  and  on  being  informed  that  this  respondent 
had  not  the  papers  with  him,  threatened  to  compel  him 
to  take  the  money  under  the  penalties  of  the  law,  and, 
under  the  advice  of  counsel,  it  was  paid  to  the  agent 
aforesaid. 

Upon  the  coming  in  of  this  answer,  the  court  en- 
tered a  decree  directing  one  of  the  commissioners  to 
take  and  report  an  account  of  the  value  of  confederate 
money  at  the  time  the  bonds  for  the  payment  of  the 
lands  sold  by  the  executor,  Crispin  Dickenson,  in  the 
proceedings  mentioned,  respectively  became  due,  and 
also  the  value  of  the  currency  at  the  time  payments 
were  made  by  the  purchasers  of  said  lands  to  the  exe- 
cutor or  his  agent  for  said  lands,  and  also  the  value  of 
said  lands  in  good  currency  at  this  time.  The  court 
doth  further  adjudge,  order  and  decree,  that  said  exe- 
cutor is  properly  chargeable  with  the  bonds  and  other 
evidences  of  debt  which  came  into  his  hands  or  were 
taken  by  him  as  executor  of  Henry  Robertson,  de- 
ceased, and  filed  with  and  referred  to  in  commissioner 
Banks  report,  and  that  said  executor  proceed  at  once 
to  collect  the  same.  The  court  being  further  of  the 
opinion  that  the  parties  who  purchased  the  lands,  sold 
by  said  executor,  should  be  made  parties  to  this  suit, 
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1876.    doth  order  that  the  plaintifis  amend  their  bill  and  make 

Term,    ^uch  persoDs  parties  thereto. 
Under  this  decree  the  plaintiff  filed  an  amended 

Tosh     bill,  making  the  purchasers  of  the  real  estate  parties 
V.       defendant. 

&ais!°^  The  purchasers  answer  the  bill,  admit  that  they 
paid  the  purchase  money  in  confederate  currency,  part 
in  1868  and  part  in  1864;  but  claim  that  having  fully 
paid  the  purchase  money  to  the  executor  who  was  au- 
thorized to  receive  it,  they  are  entitled  to  have  the 
lands  conveyed  to  them.  Two  of  them  claim  that 
they  have  put  valuable  improvements  upon  the  lands 
so  purchased,  and  "claim  the  benefit  of  the  improve- 
ments so  made." 

The  report  of  the  commissioner  returned  under 
the  above  decree  directing  him  to  ascertain  the  value 
of  the  currency  at  the  time  the  payments  were  made, 
shows  that  the  larger  portion  of  the  purchase  money 
(all  of  which  was  due  in  a  sound  currency  and  before 
confederate  currency  came  into  circulation),  was  paid 
in  the  year  1864,  when  the  rate  of  depreciation  was 
$27.00  for  $1.00;  showing  that  the  purchaser  Tosh 
paid  his  debt  of  $2,685.50  due  in  gold,  with  a  currency 
worth  only  $319,50,  and  that  the  purchaser  Crider  paid 
his  debt  of  $2,404.50,  due  in  gold,  in  a  currency  worth 
only  $144.98,  and  that  the  purchaser  Jacobs  paid  his 
debt  of  $512.47,  in  a  currency  worth  only  $18.31;  or 
in  other  words,  showing  that  the.  debts  arising  from 
the  sale  of  lands  of  the  testator  devised  to  be  sold  and 
to  be  divided  among  his  infant  children,  amounting  to 
$5,602.47,  were  discharged  by  the  payment  of  $482.79. 
The  commissioner  also  returned  a  report  showing 
the  present  value  of  the  three  tracts  of  land  sold  by 
the  executor.  Upon  the  return  of  these  reports  of  its 
commissioner,  the  circuit  court  at  the  November  term 
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1871,  entered  its  decree  declaring  "that  the  interests  1876. 

of  the  legatees  of  Henry  Robertson  under  his  will,  xenn. 
all  of  whom  were  infants  during  the  time,  were  im- 


properly and  grossly  prejudiced  and  sacrificed  by  the  ^^ 
executor  through  his  agent,  in  receiving  a  currency  so  v. 
greatly  depreciated  when  no  necessity  existed  to  jus-  &  ais. 
tify  the  same,  and  also  by  the  purchasers  in  paying  in 
a  greatly  depreciated  currency  the  purchase  money  on 
«aid  lands,  for  which  bonds  were  executed  when  there 
was  no  depreciation  in  the  currency  of  the  country, 
and  before  confederate  currency  was  issued."  The 
court  then  decreed  that  unless  the  purchasers  should 
elect  within  sixty  days,  to  take  the  land  purchased  by 
them  respectively  in  1860,  at  the  then  present  value 
reported  by  the  commissioner,  the  same  should  be 
sold  by  a  commissioner  appointed  for  that  purpose; 
and  that  if  they  should  elect  to  take  the  same  at  such 
value  they  should  be  credited  by  the  gold  value  of  the 
payments  they  made  to  the  executor  at  the  time  such 
payments  were  made.  It  is  from  this  decree  that  an 
appeal  was  allowed  by  this  court 

The  court  is  of  opinion  that  there  is  no  error  in  this 
decree,  so  &r  as  it  holds  the  purchasers  as  well  as  the 
executor  liable  to  the  devisees  of  Henry  Robertson  for 
the  purchase  money  of  the  lands  sold  by  the  executor. 
The  conduct  of  the  executor  in  receiving  debts  con- 
tracted to  be  j)aid  in  gold  or  its  equivalent,  in  a 
currency  depreciated  to  such  an  extent  that  debts 
amounting  to  $5,602.47,  well  secured,  were  discharged 
by  the  payment  of  $482.79,  was  so  grossly  negligent, 
and  such  a  reckless  sacrifice  of  the  interests  of  these 
infants  whom  his  testator  had  committed  to  his  care 
and  protection  both  as  executor  and  trustee,  as  to  con- 
stitute a  fraud  in  law,  and  cannot  be  tolerated  for  a 
moment  in  a  court  of  equity.    His  answer,  upon  the 
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1876.     most  liberal  interpretation  of  his  motives  and  conduct^ 

Tem.    furnishes  no  justification  or  excuse.    The  fact  that 
war  was  flagrant  and  business  suspended,  and  the 

Tosh     courts  closed,  may  furnish  an  excuse  for  not  bringing- 
V.       suit  upon  the  bonds  he  held;  but  can  furnish  none 

&  ais.^"^  for  his  receiving  gold  debts  well  secured,  in  confede- 
rate money  almost  worthless — for  instance  in  giving- 
up  a  debt  of  upwards  of  500  dollars  for  18  dollars. 

It  is  not  true,  as  asserted  in  his  answer,  that  there 
was  any  "law  compelling  all  creditors,  under  heavy 
penalties,  to  take  confederate  money."  No  such  law 
existed.  The  statute  in  respect  to  a  tender  of  con- 
federate money  applied  only  to  a  case  where  the  con- 
tract of  the  parties  was  to  be  fulfilled  or  performed  in 
confederate  treasury  notes.  It  had  no  reference,  and 
could  have  none,  to  debts  contracted  for  gold  or  ita 
equivalent,  and  before  the  existence  of  confederate 
currency.  There  is  and  can  be  no  justification  or  ex- 
cuse for  an  executor  guilty  of  such  gross  negligence 
and  palpable  fraud  in  law  as  is  shown  in  this  case. 

And  now  the  question  is,  did  the  purchasers,  in  fail- 
ing to  pay  these  debts  when  they  became  due  in  May 
and  ilTovember  1861,  and  in  insisting  on  paying  them 
in  1868  and  1864  in  an  almost  worthless  currency,  par- 
ticipate in  the  devastavit  of  the  executor  and  the  breach 
of  trust  committed  by  him,  so  as  to  make  them  liable 
to  the  infants,  whose  lands  they  got,  but  never  paid 
for?  We  think  they  did.  We  do  not  mean  to  say, 
that  in  every  case  where  an  executor  may  be  held  lia- 
ble, as  committing  a  devastavit^  for  collecting  a  good 
debt,  well  secured  and  payable  in  gold,  in  a  depreci- 
ated currency,  that  the  party  who  pays  the  debt  is  neces- 
sarily liable  as  participating  in  such  default  or  fraud  of 
the  executor.  On  the  contrary,  there  may  be  cases 
where  the  collection  of  a  debt  in  a  depreciated  cur- 
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rency  would  be  a  devastavit  in  the  executor,  and  yet  no  1876. 

liability  is  fixed  upon  the  party  who  pays  the  debt  Term. 
J?e,  the  debtor,  does  not  know,  and  is  not,  generally, 


bound  to  inquire,  what  may  be  the  necessities  of  the     J^ 
estate  represented   by  the  executor.     For  aught  he       v. 
knows,  the  debt  which  he  pays  may  pay  a  debt  due     &  als. 
from  the  estate,  or  pay  a  legacy  which  a  legatee  may 
be  willing  to  receive  in  a  depreciated  currency.    But 
this  is  not  the  case  before  us.    Here  is  not  the  case 
simply  of  the  collection  of  a  debt  due  to  the  testator* 
and  collected  by  the  executor,  bdt  the  dealing  is  di- 
rectly between  the  executor  and  these  defendants  as 
seller  and  purchaser,  vendor  and  vendee. 

These  defendants  are  in  default  in  not  paying  the 
bonds  when  they  became  due  in  the  currency  which 
they  agreed  to  pay,  and  in  paying  to  the  agent  of  the 
executor  a  worthless  currency  for  the  land  of  these 
infants,  for  which  they  agreed  to  pay  gold.  In  other 
words,  they  hold  the  lands  of  these  infants,  for  which 
they  have  not  paid  one  tenth  of  their  value.  They 
have  taken  in  and  cancelled  these  bonds,  amounting 
to  upwards  of  $5,000,  by  paying  to  the  executor  some- 
thing over  $400.  Suppose  the  executor  had  sold  these 
bonds — for  instance,  suppose  he  had  sold  Jacobs' 
bond  of  $500  for  $18,  would  not  both  seller  and  buyer 
have  been  held  liable  for  so  gross  and  palpable  a 
fraud?  Pinchardv.  Woods^%  Gratt.  140;  Jones*  ex* or 
V.  Clarke^  25  Gratt.  642.  Practically  this  was  just 
what  was  done.  Jacobs  paid  but  $18  for  his  obliga- 
tion of  $500;  and  both  he  and  the  executor  must  be 
held  liable  for  the  gross  fraud  upon  the  rights  of  these 
infiants,  in  which  both  participated. 

We  are  therefore  of  opinion  that  there  is  no  error 
in  the  decree  of  the  circuit  court  directing  a  sale  of 
the  land,  unless  the  purchasers  elect  to  pay  for  the 
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1876.    same  the  value  of  the  same  ascertained  by  the  com- 
Term,    missioner ;  this  court  being  of  opinion  that  the  fects 


proved  are  such  as  clearly  to  charge  the  executor  with 

&^     a  devastavit  and  breach  of  trust,  and  the  purchasers 

V.       with  participation  in  and  responsibility  for  the  same. 

&  als.        The  court  is  further   of  opinion   that  there  is  no 

error  in  the  decree  of  said  circuit  court,  as  assigned  in 

the  petition  of  appeal,  that  the  court  failed  to  allow  the 

purchasers  for  the  improvements  put  on  the  land. 

Certainly  there  is  no  error  to  the  prejudice  of  the 
appellants.  No  interest  is  charged  against  the  appel- 
lants in  these  debts  due  since  November  1861,  and 
they  are  not  required  to  account  for  rents  and  profits. 
These  (interest  and  rents)  would  more  than  over- 
balance all  the  claims  asserted  for  improvements  by 
the  appellants. 

It  is  manifest  that  upon  a  settlement  of  accounts 
charging  the  purchasers  with  the  interest  or  the  rents 
and  profits  since  November  1861,  and  crediting  them 
with  all  the  improvements  they  claim,  they  would  be 
indebted  to  the  appellees  in  a  much  larger  amount 
than  that  decreed  against  them.  If  they  elect  to  hold 
as  purchasers,  then  they  would  be  charged  with  in- 
terest. If  they  give  up  the  purchase,  they  should  be 
chargeable  with  rents  and  profits,  which,  in  either 
case,  would  overbalance  the  improvements  claimed. 

Upon  the  whole  case  we  are  of  opinion  to  affirm  the 
decree  of  the  circuit  court. 

Decree  affirmed. 
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Erwin  ^  vrife  V.  Nichols  ^  aL 

March  1 6. 

A  testator  having  in  terms  provided  for  an  equal  division  of  his  personal       1876. 
estate  among  his  three  children,  held,  upon  a  consideration  of  the      'pfjL. 
whole  will,  that  he  did  not  intend  that  certain  land  he  gives  to  one  of 
the  children  should  be  charged  to  him  in  the  division  of  the  personal 
estate. 

Abel  B.  Nichols,  of  the  county  of  Bedford,  died  in 
February  1868.  He  was  a  widower,  and  left  three 
children,  James  L.,  George  A.,  and  Sally  E.,  then 
married  to  Holmes  Erwin.  He  left  a  will,  wholly 
written  by  himself,  which  was  duly  admitted  to  pro- 
bate in  the  county  court  of  Bedford.  So  much  of  the 
paper  as  bears  upon  the  only  question  in  this  case  is  as 
follows : 

:^  4c  4c  4c  4c  Desiring  to  make  some  certain  dis- 
posal of  property  which  I  own,  not  that  I  desire  to 
discriminate  among  my  children,  but  to  equalize  pre- 
vious advancements,  and  perhaps  make  some  dona- 
tions that  without  a  will  would  not  be  made.  But 
owing  to  the  late  war  and  the  present  distracted  state 
of  the  country  cash  donations  cannot  be  made  with 
much  certainty,  especially  with  the  present  inflated 
state  of  the  currency.  Now  in  setting  forth  the  ad- 
vancements made  my  children  heretofore  I  shall  not 
confine  myself  to  any  bill  of  items,  for  a  great  deal  of 
money  and  property  of  various  kinds  have  not  been 
charges  at  all  on  my  books.     So  I  shall  endeavor  to 

state  an  account  approximating  as  near  as  I  think 
Vol.  xvxn — 36 
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1876.     right  and  proper  in  all  cases;  and  I  trust  the  plan  will 
Term,    be  Satisfactory  to  all  parties  interested;  and  as  my 


decision  will  be  final  and  not  in  any  case  to  be  altered^ 

^^*"    I  shall  require  a  new  set  of  books  to  be  opened,  for  at 
V.       all  times  for  all  persons  interested  to  examine  the 

Nichols  ****** 

Seal.     same.  **♦♦** 

Now,  in  the  first  place,  I  shall  designate  the  several 
amounts  to  be  charged  to  the  several  legatees,  viz: 
Item  1st.  To  charge  my  oldest  son,  James  L.  Nich- 
ols, for  various  sums  advanced  him,  as  also  several 
thousand  dollars  advanced  to  his  different  firms  or 
partnerships,  to-wit:  Nichols,  Moulton  &  Co.,  the 
partner  was  George  Johnston,  formerly  in  or  near 
Alexandria,  Va.,  the  other  firm  of  Nichols  &  Moulton, 
now  or  recently  of  Baltimore,  Md.,  together  with  va- 
rious land  warrants — in  all,  I  have  estimated  at  twenty 
thousand  dollars  ($20,000),  which  sum  is  much  under 
the  actual  amounts,  exclusive  of  interest.  I  charge 
my  second  — ,  Geo.  A.  Nichols,  with  the  sum  of  ten 
thousand  dollars  ($10,000),  which  will  include  all  ad- 
vances up  to  the  date  of  my  demise,  such  as  stock,, 
household  and  kitchen  furniture,  given  him  at  his  re- 
moval to  the  Harriss  place,  but  no  real  estate  has  been 
given  off,  and  no  compensation  for  services  will  be 
allowed  him  at  my  death,  except  such  as  I  shall  an- 
4  nually  devise  for  his  services,  &c.  So  my  intention  is, 
that  there  shall  be  no  old  back  accounts  to  adjust  after 
my  demise.  I  also  charge  my  daughter,  Sally  E. 
Nichols,  with  the  sum  of  five  thousand  dollars  for  ad- 
vances made  to  her  and  her  husband.  Holmes  Erwin, 
since  their  marriage.  I  further  desire  my  daughter 
Sally  Erwin  to  have  the  benefit  and  rents  of  my  prop- 
erty in  Lynchburg — say  one  half  of  the  two  stores  on 
Main  street,  one  of  which  is  at  present  occupied  by 
Geo.  M.  Rucker,  and  the  other  by  Pain  &  Brother,  as 
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a  book  store,  also  the  house  occupied  by  Button  as  a  1876. 
printiog  and  binding  office,  the  stable,  yard,  &c.  My  xem. 
wish  is  that  this  property  shall  belong  to  my  daughter 


Sally  during  her  life,  and.  then  to  the  heirs  of  her  ^'^^?^ 
body,  to  wit:  her  daughter  Mary,  and  any  other  heir  v. 
or  heirs  of  her  body,  the  one-half  of  this  property  I  &  ai. 
estimate  at  fifteen  thousand  dollars  ($15,000),  which  is 
designed  to  make  her  portion  equal  to  her  brother's, 
James  L.  Nichols.  I  desire  my  eldest  son,  James 
L.  Nichols,  to  have  the  benefit  and  entire  profits  of 
my  Harriss  plantation,  as  also  two  parcels  of  land 
adjoining,  bought  of  Johnson  &  Terry,  and  adjoining 
the  main  road  from  Little  Otter  to  Liberty,  as  also 
a  piece  of  twenty-seven  acres  or  thereabout,  bought  of 
Webb,  all  in  wood,  and  adjoining  John  F.  Sales'  and 
Tbos.  Leflwitch's  land.  Should  my  said  son  James 
L.  Nichols,  di%  without  legal  issue,  then  at  his  death, 
the  land  aforesaid  is  to  revert  back,  and  the  profits 
from  the  date  of  his  death,  to  the  other  children  of 
Geo.  A.  Nichols  and  Sally  E.  Nichols.  I  design,  how- 
ever, a  new  line  to  be  run,  cutting  off  a  small  portion 
of  the  Harriss  and  other  lands  and  adding  the  same  to 
the  home  or  Webb  tract — to  commence  &c.  *  *  It  is 
my  wish  that  this  laud  so  cut  ofiT,  shall  forever  belong 
to  the  home  or  Webb  tract.  I  also  give  and  bequeath 
to  my  second  son,  George  A.  Nichols,  the  use,  profits 
and  benefit  of  the  home  or  Webb  tract  of  land, 
as  also  the  small  piece,  near  Otter,  on  the  east  side 
of  the  main  road.  Also  a  small  piece,  bought  of 
Watson,  and  .a  small  piece  of  wood  land,  bought 
from  William  A.  Hardy,  to  have  and  to  hold,  and 
take  the  benefit  and  profits  of  the  same  during  his 
life,  and  then  to  the  heirs  of  his  body  forever.  My 
object  and  intention  is,  that  no  landed  property  shall 
be  put  in  market  and  sold  during  the  life  of  my 
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i876.     children,  bat  they  are  not  restricted  in  regard  to  the 

Tem.    personal  eft'ects  of  my  estate,  which  are  to  be  equally 
divided  between  the  three  legatees  afore  specified.    I 

^^*°    think  the  personal  effects,  good  bonds,  &c.  will  amount 
V.       to  perhaps  over  fifty  thousand  dollars,  but  great  doubt 

&  ai.  exists  in  regard  to  their  collection,  as  the  stay  law,  bank- 
rupt law,  and  the  apparent  general  disposition  to  repu- 
diate debts,  all  have  a  tendency  to  lessen  the  chances  of 
realizing.  I  desire  the  horse  power,  mill,  cutting  box, 
cider  mill,  drill,  reaper  and  mower,  together  with  the 
thrasher,  not  to  be  sold,  or  any  inventory  taken  of 
them,  but  they  are  to  be  considered  as  a  part  of  the 
freehold,  and  as  belonging  to  my  son  George  A.  Nich- 
ols' tract.  The  real  estate  devised,  or  the  profits,  to 
George  and  Sally,  I  think  will  equalize  their  portions 
with  James  L.  Nichols'  previous  advancements.  I  re- 
gard James  L.  Nichols' transfer  of  the  lands  heretofore 
mentioned,  rather  in  excess  of  his  proper  portion;  still 
I  am  unwilling  to  hamper  him  with  debt.  But  I  shall 
especially  enjoin  it  on  him  that  no  wood  is  to  be  sold 
off  from  the  estate,  or  timber  of  any  kind;  and  I  also 
enjoin  it  on  George  not  to  cut  off  from  the  Webb  tract 
any  wood  or  timber,  except  what  the  place  absolutely 
requires. 

The  beneficiaries  under  the  will  having  differed  as 
to  its  proper  construction,  Erwin  and  wife  instituted 
their  suit  in  the  circuit  court  of  Bedford  county  against 
James  L.  and  George  A.  Nichols,  to  have  the  con- 
struction settled.  The  sole  question  was,  whether  the 
real  estate  devised  to  the  different  children  was  to  be 
estimated  in  making  the  division  among  them;  or 
whether  the  equal  division  contemplated  by  the  will 
had  reference  solely  to  the  personal  estate. 

The  cause  came  on  to  be  heard  on  the  7th  of  Febru- 
ary 1872,  when  the  court  made  the  following  decree: 
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It  is  the  opinion  of  the  court  that  one  of  the  leading     1876. 
intents  of  the  testator,  Abel  B.  Nichols,  in  making    xam. 


the   will  in   the  bill   mentioned,   was  to  define  the 

amounts  of  the  advancements  theretofore  made  by     ^J^*" 

^  ^  *'     and  wife 

him  to  each  of  his  children,  and  to  adjust  the  inequali-  v. 
ties  in  the  amounts  of  the  same  by  bequests  or  devises  &\i] 
in  his  will,  so  as  to  make  them  all  equal,  or  to  "ap- 
proximate equality  as  near  as  he  thought  right  and 
proper,"  so  that  after  his  death  there  should  be  no  ac- 
counts of  advancements,  or  of  any  other  kind  (to  use 
his  own  language  'no  old  book  accounts'),  to  be 
charged  to  or  to  be  settled  and  adjusted  between  his 
legatees.  And  the  court  is  further  of  opinion,  and 
doth  decide,  that  by  the  devise  to  Mrs.  Erwin  of  a  life 
estate  in  the  property  in  Lynchburg  (mentioned  in 
said  will),  and  to  George  A.  Nichols  of  a  life  estate  in 
the  *Home  or  Webb'  tract  of  land,  likewise  men- 
tioned in  said  will,  with  remainder  in  fee  to  their  issue 
respectively,  the  said  testator  intended  to  make  them 
equal  with  the  said  James  L.  Nichols  in  respect  to  the 
advancements  previously  made  by  him  to  his  children, 
or  to  make  them  approximate  equality  as  near  as  he 
thought  right  and  proper,  and  by  the  said  devises  in 
his  estimation  did  make  them  all  equal,  or  as  nearly 
equal,  as  he  thought  right  and  proper,  and  chose  to 
do;  and  that  although  he  thought  the  devise  to  the 
said  James  L.  Nichols  of  a  life  estate  in  the  '  Harris' 
tract  of  land,  with  a  contingent  remainder  over  to  the 
issue  of  Mrs.  Erwin  and  George  A.  Nichols,  was  some- 
what in  excess  of  his  share  of  his  estate,  be  did  not 
intend  that  the  said  James  L.  should  account  for  that 
excess;  and  that,  according  to  the  true  construction  of 
the  said  will  (whether  actual  equality  among  his  chil- 
dren has  been  attained  or  not),  by  this  'plan'  or 
scheme  of  the  testator,  yet  that  such  was  his  will  and 
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1876.    final  disposition,  and  all  who  claim  under  his  will  must 

^1  siren 

Term,    abide  by  it;  and  therefore  there  is  to  be  no  account 

taken  of  the  advancements  by  the  testator  in  his  life- 

^5^*"    time  to  his  children,  and  the  whole  of  his  personal 

and  wife  *^ 

V.  estate,  after  paying  the  debts  of  the  testator  and  costs 
&J.^  of  administration,  and  satisfying  the  specific  legacies 
given  by  the  said  will,  is  to  be  equally  divided  between 
the  female  plaintiflT  and  the  defendants.  And  the 
court  doth  further  adjudge,  order  and  decree,  that  the 
said  executors  do  administer  and  distribute  the  estate 
of  their  testator  in  conformity  with  this  decree  upon 
the  principles  above  declared.  And,  thereupon,  Erwin 
and  wife  applied  to  this  court  for  an  appeal ;  which 
was  allowed. 

Kean  and  Thurmarij  for  the  appellants. 

Jones  Sf  Bouldin  and  BurkSy  for  the  appellees. 

Anderson,  J.,  delivered  the  opinion  of  the  court 

The  testator,  A.  B.  Nichols,  left  three  children, 
James  L.,  George  A.,  and  Sally  E.,  who  had  intermar- 
ried with  Holmes  Erwin,  to  whom  he  had  made  une- 
qual advancements,  which  he  ascertains  and  determines 
by  his  will.  The  advancements  to  James  he  puts  at 
$20,000;  to  George,  at  $10,000;  and  to  Sally,  at  $5,000. 
And  then  devises  to  Sally  Erwin  real  estate  in  Lynch- 
burg for  life,  remainder  in  fee  to  her  daughter  Mary 
and  to  any  other  heirs  of  her  body,  which  he  values 
at  $15,000.  This  devise  he  declares  "is  designed  to 
make  her  portion  equal  to  her  brother's,  James  L. 
Nichols."  He  then  gives  to  his  eldest  son,  James,  the 
benefit  and  entire  profits  of  his  Harris  plantation  and 
other  lands  mentioned;  and  provides;  that  should  he 
die  without  legal  issue  (he  was  then  thirty-eight  years 
of  age,  and  unmarried),  the  lands  given  to  him  should 
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go  to  the  children  of  George  and  Sally.    He  then     1876. 
gives  to  his  son  George  the  use,  profits  and  benefit  of    je^ 

the  home  or  Webb  tract  of  land,  and  other  lands  men 

tioned,  "to  have  and  to  hold,  and  take  the  benefit  of    ^J^^!V 

'  and  wife 

the  profits  of  the  same  daring  his  life,  and  then  to  the  v. 
heirs  of  his  body  forever."  He  says  his  object  and  &  ai. 
intention  is,  that  no  landed  property  shall  be  pat  in 
market  and  sold  daring  the  life  of  his  children;  bat 
they  are  not  restricted  in  regard  to  the  personal  efiTeets 
of  his  estate,  which  he  says  are  to  be  eqaally  divided 
between  his  three  legatees.  After  putting  his  estimate 
upon  the  personal  effects,  good  bonds,  &c.,  which 
he  says  perhaps  may  amount  to  over  fifty  thousand 
dollars,  but  about  which  he  thinks  there  is  great 
doubt,  from  causes  which  he  assigns;  and  after  desig- 
nating certain  articles  of  property  which  are  to  be 
considered  as  part  of  the  freehold  and  as  belonging  to 
his  son  George's  tract,  he  says :  "The  real  estate  de- 
vised, or  the  profits,  to  George  and  Sally,  I  think  will 
equalize  their  portions  with  James  L.  Nichols'  pre- 
vious advancements."  And  then  immediately  adds: 
"I  regard  James  L.  Nichols'  transfer  of  the  lands 
heretofore  mentioned  rather  in  excess  of  his  proper 
proportion;  still  I  am  unwilling  to  hamper  him  with 
debt." 

Upon  the  case  thus  made  by  the  record,  we  have  to 
determine  whether  an  account  of  the  advancements, 
and  of  the  bequests  and  devises  hereinbefore  recited, 
shall  be  brought  into  the  distribution  of  the  personal 
estate.    And  that  is  the  only  question. 

By  the  express  terms  of  the  will,  the  devise  to  Sally 
Erwin  was  designed  to  make  her  portion  equal  to  her 
brother's,  James  L.  Nichols.  And  the  testator  also 
declares  that  the  devises  he  made  to  George  and  Sally 
he  thinks  will  equalize  their  portions  with  James  L. 
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1876.     Nichols'  previous  advancements.     The  equalization  of 
Tenn.    the  advancements  was  therefore  eflfected  by  the  testa- 


tor  himself  in  the  disposition  he   made  of  the  real 

^^?  estate,  and  they  were  not  left  open,  to  be  equalized 
V.  out  of  the  personal  estate,  or  to  be  charged  to  account. 
&ai.  It  only  remains  therefore  to  inquire:  Is  James  L. 
Nichols  chargeable,  in  the  distribution  of  the  personal 
estate,  with  the  real  estate  devised  to  him  for  life,  with 
contingent  remainder  in  fee  to  the  children  of  George 
Nichols  and  Sally  Erwin,  as  an  offset  against  his  dis- 
tributive share  of  the  personal  estate?  Was  such  the 
intention  of  the  testator  ?  He  says  expressly,  that  the 
personal  estate  shall  be  equally  divided  between  his 
three  legatees.  His  language  is  peculiar.  He  says 
"the  personal  effects  of  my  estate,  which  are  to  be 
equally  divided  between  the  three  legatees  afore  speci- 
fied." Did  he  mean  to  say  that  there  should  be  an 
equal  division  of  the  personal  effects  of  his  estate  be- 
tween his  three  legatees,  by  adding  thereto  the  value 
of  the  interest  in  his  real  estate  which  he  had  given  to 
his  son  James,  and  charging  him  therewith?  If  he 
had  so  intended,  he  could  easily  have  said  it.  But  he 
did  not.  If  he  had,  what  account  was  to  be  taken  of 
the  valuable  interest  in  the  same  real  estate  which  he 
had  contingently  devised  to  the  children  of  George 
and  Sally?  Was  no  account  to  be  taken  of  that?  He 
does  not  expressly  embrace  the  said  real  estate  in  the 
division  of  the  personal  estate,  but  directs  an  equal 
division  of  the  latter^  without  any  qualifying  words. 
Nor  can  his  intention  to  embrace  it  be  implied  by 
what  is  expressed,  but  rather  the  contrary,  for,  in  the 
same  paragraph,  he  acknowledges  the  inequality,  but 
declines  to  change  it.  He  says:  "I  regard  James  L. 
Nichols  transfer  of  the  lands,  heretofore  mentioned, 
rather  in  excess  of  his  proper  (equal)  portion  (he  will 
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not  change  it),  "still  I  am  unwilling  (he  says)  to  ham-     i876. 
per  him  with  debt."    He  directs  an  equal  division  of    xenn. 

his  personal  estate  between  his  three  legatees,  with  the 

fiwt  present  to  his  mind,  that  the  disposition  he  had  ^*?f 
made  of  his  real  estate  in  favor  of  his  son  James  was  v. 
rather  in  excess  of  an  equal  share  to  him,  but  adheres  &  aL 
to  an  equal  division  of  the  personal  estate  notwith- 
standing, and  assigns  as  a  reason,  that  he  is  not  wil- 
ling "to  hamper  him  with  debt."  So  far  from  an 
implication  arising  from  the  language  of  the  will,  that 
whilst  the  testator  directs  his  personal  estate  shall  be 
equally  divided  between  his  three  legatees,  he  did  not 
mean  that,  but  meant  that  James  should  not  get  an 
equal  share  of  the  personal  estate,  but  should  be 
charged  with  the  value  of  the  interest  given  to  him  in 
the  real  estate,  and  that  his  division  of  the  personal 
estate  should  be  less  than  an  equal  share  by  the  value 
of  his  interest,  or  excess  of  equality  in  the  real  estate, 
we  think  the  contrary  is  clearly  implied. 

The  testator  no  where  applies  the  same  language  of 
equality  to  the  division  of  his  estate  generally,  that  he 
applies  to  the  division  of  his  personal  estate.  It  does 
not  seem  to  have  been  his  aim  to  conform  to  exact 
equality  in  the  division  of  his  estate.  In  regard  to  the 
charges  for  advancements  to  his  children,  to  which  he 
seems  to  have  special  but  not  exclusive  reference,  he 
says  I  shall  endeavor  to  approximate  (not  equality, 
but)  as  near  as  I  think  right  and  proper  in  all  cases, 
and  I  trust  it  will  be  satisfactory  to  all  parties  inter- 
ested, as  my  decision  is  final,  and  cannot  be  altered." 
James  was  his  eldest  child,  and  had  been  unfortunate 
in  business.  He  doubtless  considered  his  losses,  and 
that  he  would  get  much  less  of  his  estate  at  his  death 
than  his  brother  and  sister;  and  that  he  had  given  to 

him  only  a  right  to  the  rents  and  profits  of  the  land 
Vol.  xxvfi — 37 


Digitized  by 


Google 


290  COURT   OP  APPEALS    OF  VIRGINIA. 

1876.     during  his  life,  and  that  it  would  then  go,  in  the  event 

T^.  ^f  his  ^J^^g  without  issue,  which  he  may  have  thought 
to  be  probable,  to  George  and  Bailie's  children,  and 

^^^?  that  after  all  the  inequality  would  be  inconsiderable. 
V.       And  it  was  one  of  his  objects  in  making  a  will,  that 

^^aL  b^  might  make  some  donations,  which  he  could  not 
make  without  a  will.  We  regard  the  declaration  made 
in  a  previous  clause  of  the  will  to  the  effect,  that  no 
monies  shall  be  required  to  be  paid  over  to  legatees 
until  their  claims  are  equalized,  relied  upon  by  appel- 
lant's counsel,  as  having  reference  to  the  equalization 
of  the  purchases  which  they  might  make  at  the 
sales,  and  consequently  not  at  all  militating  against 
the  foregoing  construction  given  to  other  clauses  of 
the  will.  We  think  there  is  no  error  in  the  decree, 
and  are  of  opinion  to  affirm  it  with  costs. 

Degree  affirmed. 
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Sands  v.  Lynham,  escheator. 

March  i6. 

I.  H,  of  foreign  birth,  died  in  1867,  seized  and  possessed  of  real  estate  j.  ^ 

in  R,  intestate  and  without  any  known  heirs.     The  real  estate  of  March 

which  he  died  seized  vested  in  possession  in  the  state  without  office  Term, 
found,  or  other  proceedings  at  law. 

U.  After  the  death  of  H,  G  sued  his  curator  S  for  a  large  debt,  allied 
to  be  due  from  H,  and  there  was  a  judgment  by  default.  G  then 
sued  S,  the  curator,  in  equity,  to  subject  the  real  estate  of  which  H 
died  seized  for  the  payment  of  the  judgment.  There  was  a  decree 
for  a  sale,  and  a  sale  in  pursuance  of  the  decree,  when  J  became  the 
purchaser  of  a  part  of  the  property.     Held  : 

1.  The  state  not  having  been  a  party  to  the  suit,  the  decree  and 

sale  are  a  nullity  as  to  her,  and  gave  J  no  title  to  the  pro- 
perty purchased  by  him. 

2.  If  J  was  a  dona  fide  purchaser,  he  is  entitled  to  be  substituted 

to  the  rights  of  the  creditor  G;  and  upon  showing  that  the 
claim  of  G  is  just,  to  have  the  real  estate  subjected  to  its  pay- 
ment. 

UL  After  the  death  of  H,  an  inquisition  of  escheat  was  executed  in 
1868;  and  the  jury,  after  finding  the  death  of  H  without  known 
heirs  seized  of  the  real  estate,  stated  that  certain  parties  were  in 
possession,  claiming  under  said  sale.  The  escheator  returned  the 
inquisition  in  June  1869,  when  the  property  was  advertised  as  es- 
cheated. J  then  filed  his  petition  in  the  proper  court,  stating  he  held 
the  property  under  his  purchase,  and  asking  for  an  injimction.  The 
escheator  and  roister  were  made  parties;  but  before  the  escheator 
answered,  the  court  made  a  decree  perpetuating  the  injunction.  The 
escheator  then  filed  a  bill  to  review  the  decree.*    Held  : 

I.  It  lyas  error  to  make  a  decree  passing  upon  the  rights  of  the 
purchaser  of  the  property,  and  perpetuating  the  injunction. 
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1876.  without  the  answer  of  the  escheator.     Gode  of  i860  ch.  113, 

March  a  g 

Term.  * 


2.  As  the  title  of  the  state  does  not  depend  upon  the  inquisition^ 

Sands  it  cannot  be  aifected  by  any  errors  or  irregularities  in  the  pro- 

V-  ceedings  of  the  escheator. 

Lynham, 

escheator.  2.  The  decree  of  the  court  was  a  decree  by  default;  and  the  bill 

of  review  by  the  escheator,  may  be  treated  as  a  petition  for  a 
rehearing  of  the  decree. 

4.  But  it  was  a  proper  case  for  a  bill  of  review. 

Solomon  Haunstein,  of  foreign  birth,  died  seized  of 
an  estate  of  inheritance  in  six  houses  and  lota  in  the 
city  of  Richmond.  He  was  unmarried  and  died  in- 
testate; and  his  estate  was  committed  to  Richard  D. 
Sanxay,  as  curator.  In  March  1867  Wm.  Qleason,  as 
assignee  of  John  W.  Thompson,  recovered  a  judg- 
ment by  default  against  Sanxay  as  curator  of  Haun- 
stein's  estate,  for  $7,000,  with  interest  from  April  1st, 
1861;  and  in  April  in  a  suit  brought  by  Gleason 
against  Sanxay  as  curator,  in  the  circuit  court  of  Hen- 
rico, in  which  the  bill  and  answer  were  presented  at 
the  same  time,  and  the  cause  docketed  by  consent,  the 
court  made  a  decree  appointing  Sanxay  a  commis- 
sioner to  sell  the  real  estate  of  Haunstein,  to  receive 
the  purchase  money,  and  convey  the  property  to  the 
purchaser;  and  out  of  the  proceeds  of  the  sale  pay  off 
the  judgment  recovered  by  Qleason.  A  copy  of  the 
decree  and  of  the  judgment  are  the  only  parts  of  the 
record  in  that  case  which  have  been  filed  in  this;  but 
there  are  two  deeds,  one  from  Sanxay  as  commis- 
sioner, to  Johnson  H.  Sands,  as  the  purchaser  of  two 
of  the  lots  of  Haunstein,  and  the  other  from  Mary  J. 
Wilkinson,  who  had  been  a  purchaser  at  the  sale  by 
Sanxay,  to  Sands  of  the  lot  so  purchased  by  her. 

In  May  1868  an  inquisition  of  escheat  was  held  by 
Samuel  M.  Page,  escheator  of  the  city  of  Kicbmond, 
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when  the  jury  foand  Haunstein  did  die  seized  of  an  1876. 
^tate  of  inheritance  in  the  said  six  lots;  that  he  died  Term, 
intestate  and  without  heirs,  and  that  there  was  no  per 


son  known  to  the  jury  to  be  entitled  to  said  lots;  but     ^^^^^ 
that  they  had  been  by  a  decree  of  the  circuit  court  of  Lynham, 
the  county  of  Henrico,  sold  to  satisfy  an  office  judg-  ^^  ^°^' 
ment  obtained  against  the  estate  of  Haunstein  since 
his  death;  and  that  there  were  then  at  the  time  of 
the  said  inquisition   certain  parties  in  possession  of 
said  lots  claiming  them  under  said  sale. 

Page  did  not  return  his  certificate  of  said  inquisi- 
tion to  the  register  of  the  land  office  until  June  1869; 
and  the  register  then  advertised  the  property  as  es- 
cheated. 

On  the  10th  of  July  1869,  Johnson  H.  Sands  filed 
his  petition  in  the  circuit  court  of  the  city  of  Rich- 
mond, in  which  he  set  up  his  claim  to  the  three  of 
the  Haunstein  lots  which  he  had  purchased  as  before 
stated;  he  pointed  to  certain  irregularities  in  the  pro- 
ceedings to  escheat  the  property,  and  he  insisted  that 
the  jury  having  found  the  sale  of  the  property  under 
a  decree  of  the  court,  and  the  actual  possession  by  the 
purchasers  at  that  sale,  the  inquisition  was  not  in  favor 
of  the  right  of  the  commonwealth  to  the  said  lots. 
And  he  prayed  that  Page  might  be  ^  made  a  party  de- 
fendant to  his  petition  and  required  to  answer  the 
same;  and  that  the  register  of  the  land  office  might 
be  made  a  party  and  enjoined  from  advertising  the 
property  as  escheated;  that  the  court  would  declare 
the  land  not  escheated  to  the  commonwealth,  and  for 
general  relief.     The  injunction  was  granted. 

A  copy  of  the  order  of  injunction  having  been 
served  on  Page  and  the  register,  and  Page  not  having 
appeared  or  made  any  defense,  on  the  17th  of  July, 
the  court  took  up  the  case,  and  being  of  opinion  that 
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1876.     the  verdict  of  the  jury  of  inquisition  shows  upon   it» 
Tem.    fe<5^>  tbat  the  real  estate  mentioned  therein  was  not 

liable  to  be  escheated,  and  that  the  proceedings  of  the 

Sands    defendants  under  said  verdict  were  wholly  irregular 

Lynham,  and  illegal,  made  a  decree  perpetuating  the  injunction. 

esc  ea  or.  j^  January  1870,  Page,  the  escheator,  by  leave  of 
the  court,  filled  his  bill  to  review  the  decree  of  the 
17th  of  July  1869.  He  stated  his  excuse  for  not  hav- 
ing filed  his  answer  in  the  short  time  before  the  de- 
cree was  made.  He  insists  that  the  proceedings  on 
the  inquisition  were  regular,  that  the  petitioner  had 
no  title  to  the  property,  and  it  was  error  to  proceed  to 
decree  upon  the  petition  until  the  escheator  had  filed 
his  answer;  as  was  expressly  provided  by  the  statute. 
Code  ch.  113,  §  8. 

Sands  demurred  to  the  bill,  and  also  answered;  but 
the  court  overruled  the  demurrer,  and  set  aside  the 
decree  of  July  17th,  1869,  on  the  last  ground  stated 
in  the  bill  of  review.  And  John  A.  Lynham  having 
succeeded  Page  as  escheator,  he  was  substituted  as 
defendant  and  directed  to  file  his  answer. 

Lynham  in  his  answer  insisted  that  the  matters 
stated  in  the  petition  were  insufBcient  in  law  and 
equity  to  entitle  the  plaintiff  to  the  relief  he  sought, 
or  any  other  relief  in  the  premises  against  the  com- 
monwealth or  her  oflScer  or  agents:  that  the  find- 
ing of  the  jury  as  to  the  sale  of  the  lots  was  wholly 
irrelevant  to  the  proper  finding  in  said  inquisition, 
&c.  &c. 

The  cause  came  on  to  be  heard  on  the  16th  of  June 
1874,  when  the  court  made  a  decree  dissolving  the  in- 
junction and  dismissing  the  petition  with  costs.  And 
thereupon  Sands  applied  to  this  court  for  an  appeal; 
which  was  allowed. 
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Tcfwng  and  Meredithj  for  the  appellant.  1876. 

March 


The  Attorney  General^  for  the  appellee. 


Term. 


Sands 


Staples  J.  delivered  the  opinion  of  the  court.  Lynham, 

escheator. 

The  inqnisition  finds  that  Solomon  Haunstein  died 
seized  of  an  estate  of  inheritance  in  the  lots  in  con- 
troversy; that  he  died  intestate  and  without  heirs,  and 
tbat  there  is  no  person  known  to  the  jurors  to  be  en- 
titled to  the  same;  but  that  said  lots  have  been  sold  by 
a  decree  of  the  circuit  court  of  Henrico  county  to 
satisfy  an  office  judgment  obtained  against  the  estate 
of  Solomon  Haunstein  since  his  death,  and  that  there 
are  now  certain  parties  in  possession  of  said  lots  claim- 
ing under  said  decree. 

It  is  proper  further  to  state,  though  it  is  not  part  of 
the  inquisition,  that  the  decree  referred  to,  was  ren- 
dered on  the  29th  April  1867,  in  a  suit  brought,  or 
purporting  to  have  been  brought,  by  William  Gleason, 
assignee  of  John  W.  Thompson,  against  Richard  D. 
Sanxay,  curator  of  the  estate  of  Solomon  Haunstein. 
Ko  copy  of  the  bill,  or  of  any  exhibit  in  the  record  of 
that  suit  is  filed  in  this.  It  does  not  appear  that  any 
order  of  publication  was  ever  made  in  the  cause,  or 
that  there  was  any  party  defendant  other  than  Sanxay 
the  curator.  It  would  seem  that  the  bill  and  answer 
were  filed  on  the  same  day,  and  on  that  day  the  cause 
was  brought  on  for  a  hearing  by  consent,  and  a  de- 
cree rendered  for  a  sale  of  the  lots  now  in  controversy. 

Upon  this  state  of  facts  we  are  to  determine  what 
are  the  rights  of  the  purchasers  under  that  decree. 
In  order  to  arrive  at  a  satisfactory  conclusion  upon 
that  point,  it  becomes  necessary  to  inquire  what  was 
the  precise  status  of  the  real  estate  of  Solomon  Haun- 
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1876.     stein  upon  his  dying  intestate  and  without  heirs.    Was 

Term,    tbe  title  thereto  immediately  vested  in  the  common- 

wealth,  or  was  an  inquest  necessary  to  effect  that 

Sands      object. 

Lynhom,  It  is  wcU  Settled  that  an  alien  may  take  lands  by 
grant.  But  while  he  has  capacity  to  take,  he  has  none 
to  hold,  and  the  lands  may  at  once  be  seized  to  the 
use  of  the  state.  But  until  they  are  so  seized,  the 
alien  has  complete  dominion  over  them,  and  his  title 
cannot  be  divested  except  upon  office  found. 

And  so  if  lands  are  devised  to  an  alien,  he  acquires 
a  complete  though  a  defeasible  title  by  virtue  of  the 
devise;  and  this  title  can  only  be  taken  away  by  an 
inquest  of  office,  which  must  be  perfected  by  entry  or 
seizure  where  the  possession  is  not  vacant. 

In  these  cases,  and  there  may  be  others,  it  seems 
that  the  inquisition  is  necessary,  to  vest  a  complete  and 
perfect  title  in  the  state. 

An  alien  cannot,  however,  take  by  descent,  because 
the  law  will  never  cast  the  freehold  upon  one  who  is 
incapable  of  holding,  and  as  the  freehold  can  never  be 
kept  in  abeyance  for  an  instant,  in  such  cases  it  vests 
immediately  in  the  state  without  inquest  of  office. 

For  the  same  reason,  if  an  alien  dies  intestate,  or  a 
citizen  dies  without  inheritable  blood,  his  lands  belong 
to  the  state.  They  vest  immediately  without  office 
found.  They  sink  back  into  their  original  condition 
of  common  property  for  the  general  benefit  The 
rule  on  this  subject  is  thus  laid  down  by  Chancellor 
Kent  in  4  Vol.  Com.,  page  423:  "  It  is  a  general  prin- 
ciple in  the  American  law,  and  which  I  presume  is 
everywhere  declared  and  asserted,  that  when  the  title 
to  land  fails  from  a  defect  of  heirs,  it  necessarily  re- 
verts to  the  people,  as  forming  the  common  stock  to 
which  the  whole  community  is  entitled.     Whenever 
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the  owner  dies  intestate,  without  leaving  any  inherit-     1876. 
able  blood,  or   if  the  relatives  he  leaves    are  aliens,     Term. 


there  is  a  failure  of  competent  heirs,  and  the  land 

vests  immediately  in  the  state  by  operation  of  law.     ^^^^ 
'So  inquest  of  office  is  necessary  in  such  case.  Lynham, 

In  Montgomery  v.  Doriov^  7  New  Hamp.  R.  475,  a 
well  considered  case,  the  following  propositions  are 
laid  down. 

*^If  an  alien  purchase  lands  and  die,  the  lands  in- 
stantly vest  by  escheat  in  the  state,  without  any  in- 
quest of  office.  But  while  the  alien  lives,  the  lands 
cannot  vest  in  the  state  without  office  found. 

"In  this  state  (New  Hampshire)  the  lands  of  which  a 
-citizen  dies  seized,  without  heirs,  revert  in  all  cases  to 
the  state;  provided  he  dies  intestate.  Upon  principle, 
it  would  seem  that  lands  must  in  such  a  case  vest  im- 
mediately in  the  state  without  any  inquest  of  office,  as 
they  do  in  England  in  the  crown  when  the  king's  ten- 
ant dies  without  heirs. 

"There  might  be  cases  in  which  an  inquest  of  office 
might  be  expedient,  as  where  one  person  is  found  in 
possession,  claiming  as  heir  or  otherwise;  but  an  in- 
quest of  office  is  in  no  such  case  essential  to  vest  the 
title  in  the  state." 

In  support  of  these  positions  numerous  other  au- 
thorities might  be  quoted;  but  a  simple  reference  to 
the  cases  is  all  that  is  necessary.  Mooers  v.  White^  6 
John.  Ch.  R.  360;  Jackson  v.  Beach^  1  John.  Cases 
899;  Stevenson  and  toife  v.  Dunlap's  heirs^  7  Monr.  R. 
184;  Fn/  v.  Tucker ,  2  Dana  R.  88;  Johnson  v.  Harty  3 
John.  Cases  322;  CoUingwood  v.  Pace,  1  Sid.  R.  193; 
Siokes  V.  DaweSy  4  Mason  R.  268;  Fairfaxes  devisee  v. 
Hunter^s  lessee,  7  Cranch  R.  663;  O'Hanlin  v.  Den,  1 
Spencer's  R.  31;   WhxU  v.  White,  2  Mete.  (Ken.)  R. 

186;  Hinkle's  lessee  v.  Shadden,  2  Swan's  R.  46. 
Vol.  xxvn — 38 
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1876.        The  case  of  Commonwealth  v,  Hite,  6  Leigh  688,  is 

Tei^.    ^ot  io  conflict  with  these  authorities.     That  was  an 

information   for  intrusion  on  land  of  the   common- 


Sands  wealth.  Being  in  the  nature  of  an  action  of  trespass 
Lynham,  quave  clausam  fregit^  it  will  not  be  maintained  except 
^ '  in  the  case  of  actual  possession.  And  the  chief,  if 
not  the  only  question,  was,  whether  the  effect  of  an 
inquisition  of  oflice  was  to  vest  the  possession  in  the 
state.  It  was  held  by  this  court,  that  when  the  pos- 
session of  escheated  lands  is  vacant  at  the  time  of 
office  found,  the  effect  of  that  proceeding  is  at  once 
to  vest  the  state  with  possession.  If  the  possession  is 
not  vacant,  it  does  not  become  so  vested,  and  an  entrj- 
or  seizure  by  the  state  is  essential  in  order  to  maintain 
an  information  for  intrusion.  This  was  the  sole 
point  decided  by  the  court.  It  is  very  true  that  some 
expressions  fell  from  Judge  Tucker  to  the  effect  that 
the  crown  can  only  take  by  matter  of  record.  All 
of  which  is  strictly  accurate  as  applied  to  an  alien 
claiming  hy  grant  or  by  devise.  He  is  in  by  title,  having 
the  freehold,  which  can  only  be  divested  by  some  act 
in  the  nature  of  a  judicial  proceeding:  Because  the 
king  may  not  enter  upon  or  seize  any  man's  possession 
upon  bare  surmises,  without  the  intervention  of  a  jury. 

But  as,  according  to  the  common  law,  lands  cannot 
be  in  abeyance  or  without  an  owner  even  for  a  single 
minute,  it  follows  necessarily  that  upon  the  death  of 
the  person  last  seized,  without  heirs  capable  of  inher- 
iting, the  title  must  immediately  vest  in  the  state 
without  office  found. 

The  doctrine  of  escheat  is  originally  derived  from 
the  old  feudal  law.  An  inquisition  does  not  constitute 
an  escheat.  It  is  simply  the  means  by  which  the  state 
furnishes  authentic  record  evidence  of  her  title.  The 
word  escheat  is  derived  from  the  French,  and  properly 
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signifies  the  falling  of  the  lands  by  accident  to  the  lord  1876. 
of  whom  they  are  holden,  in  which  case  the  fee  is  said  Tenn. 
to  be  escheated.    It  is  a  species  of  reversion  by  which, 


upon  the  death  of  the  tenant  without  heirs,  the  lord  ^^^^ 
becomes  entitled  to  the  estate.  While  at  common  Lynham, 
law  a  writ  of  escheat  was  necessary  to  vest  the  estate 
in  the  lord,  when  the  king  became  entitled  upon  the 
death  of  the  tenant  without  heirs  capable  of  inherit- 
ing, no  office  was  necessary;  but  he  might  enter  and 
seize  without  judicial  proceeding,  because  in  such 
dases  the  freehold  was  cast  upon  him  by  law  in  actual 
possession. 

In  this  country  the  doctrine  of  escheat  rests  upon 
the  broad  principle,  that  when  the  title  to  land  fails 
from  defect  of  heirs,  or  when  from  any  cause  there 
ceases  to  be  an  individual  proprietor  of  the  land,  it 
reverts  back  to  the  community.  1  Lomax*s  Digest 
774,  777;  3  Greenes  Cruise  on  Real  and  Per.  Pro- 
perty 213.  In  such  cases,  the  title  being  in  the  state 
upon  the  death  of  the  owner,  no  inquest  of  office  is 
'  necessary. 

If  the  possession  be  vacant  at  the  death  of  the 
owner,  both  title  and  possession  are  at  once  transfer- 
red to  the  state.  If,  on  the  contrary,  the  land  be  held 
by  adversary  possession,  the  state  must  enter  by  her 
officers.  Such  an  entry  may  perhaps  be  necessary  to 
enable  the  state  to  make  a  valid  grant  of  the  land,  or 
to  maintain  an  information  for  intrusion;  but  it  is  not 
essential  to  the  title,  any  farther  than  possession  is  to 
be  considered  an  element  of  title. 

The  state,  of  course,  takes  the  lands  subject  to  any 
liens  created  by  the  owner,  and  also  to  any  valid  debts 
contracted  by  him.  But  so  does  the  heir,  if  there  is 
one.  This  title  is  none  the  less  complete,  because  per- 
chance the  land  may  be  taken  to  satisfy  the  claims  of 
creditors. 
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1876.        In  the  case  before  us,  upon  the  death  of  Solomon 

Term.    Hauusteiu  intestate,  without  heirs,  his  real  estate  be- 

came  vested  eo  instanti  in  the  state;  the  possession 


Sands    feeing  vacant,  was  also  transferred  along  with  the  title. 


V. 


Lynham,  Whoever  entered  into  the  possession,  did  so  in  subor- 
esc  eaor.  ^jj^j^^^j^jj  ^^  j^^j.  ^j^l^^  When  therefore  the  jury  of  in- 
quest found  that  certain  persons  were  in  possession  of 
the  lots  at  the  time  of  the  inquisition,  which  was  more 
than  two  years  after  the  death  of  the  owner,  they 
found  an  immaterial  fact,  which  did  not  affect  the  title 
previously  acquired  by  the  state. 

It  seems,  however,  that  the  appellant  was  one  of  the 
persons  in  possession,  claiming  title  to  the  property 
under  the  decree  of  the  circuit  court  of  Henrico 
county.  And  it  is  insisted  that  this  decree,  having 
been  rendered  by  a  court  of  competent  jurisdiction,  is 
conclusive  of  every  question  decided  by  it  until  re- 
versed by  some  proper  proceeding  instituted  in  the 
court  which  pronounced  it. 

:N'o  one  will  maintain  that  the  decision  of  a  court, 
having  jurisdiction  of  the  subject  matter  in  a  case  be- 
fore it,  can  be  collaterally  drawn  in  question  for  any 
errors  therein,  or  in  the  proceedings  which  led  thereto. 
But  it  is  equally  beyond  controversy,  that  a  decree, 
however  regular  in  its  forms,  only  binds  parties  and 
privies:  It  cannot  affect  the  title  of  a  person  not  be- 
fore the  court.  The  exceptions  to  this  rule  are  very 
few,  and  have  nothing  to  do  with  the  matter  in  con- 
troversy. It  may  be  that  a  purchaser  at  a  judicial  sale 
is  not  affected  by  errors  in  the  proceedings  which  led 
to  the  decree.  He  certainly  is  affected  by  a  want  of 
proper  parties  before  the  court  In  this  state  he  takes 
all  the  risks  of  the  title.  He  is  bound  at  his  peril  to 
see  to  it  that  the  persons  having  title  to  the  property 
are  parties  to  the  suit.     Without  this,  no  act  of  the 
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court  can  give  him  a  valid  title.  The  curator  of  Solo-  1876. 
men  HauDstein's  estate  was  the  only  party  defendant  Term, 
to  the  suit  in  which  the  decree  of  sale  was  rendered. 


He  had  nothing  to  do  with  the  real  estate;  not  the  ^^^ 
shadow  of  a  title  to,  or  interest  in  it.  If  the  appellant  Lynham, 
acquired  title  by  his  purchase,  whose  title  did  he 
acquire?  Certainly  not  Solomon  Haunstein's,  as  all 
bis  interest  terminated  with  his  death;  not  that  of  any 
heirs,  as  there  were  none  in  existence.  The  title  of  the 
state?  It  is  not  pretended.  Her  rights  could  not  be 
affected  by  any  orders  or  decrees  in  a  suit  to  which 
she  was  not  a  party.  If  authority  were  needed  to  sus- 
tain so  plain  a  proposition,  it  may  be  found  in  the  case 
of  Hvdgin  v.  Mudgin's  ez*or  ei  als.y  6  Qratt.  820.  The 
decision  of  this  court  in  that  case  is  conclusive  upon 
this  branch  of  the  present  case. 

It  is  very  questionable,  to  say  the  least,  whether  the 
general  statutes,  making  real  estate  assets  for  the  pay- 
ment of  debts,  and  authorizing  suits  in  equity  for  the 
sale  and  administration  of  the  same,  apply  to  escheated 
lands.  The  design  of  those  statutes  was  to  give  to 
creditors  a  remedy  against  heirs  and  devisees  in  the 
event  of  a  deficiency  of  personal  estate;  and  all  the 
provisions  have  reference  to  lands  which  have  been 
devised  by  will,  or  have  descended  upon  heirs  in  cases 
of  intestacy. 

In  cases  of  escheated  lands,  the  27th  section  of 
chapter  113,  Code  of  1860,  prescribes  the  mode  by 
which  the  creditor  may  enforce  his  demand  against 
the  realty,  where  there  is  no  personalty.  It  is  very  true 
that  this  section  only  provides  for  those  cases  in  which 
there  has  been  an  actual  inquest  of  office.  It  has  been 
argued,  that  the  creditor  may  be  delayed  for  years,  if 
he  is  compelled  to  await  an  inquisition  before  institut- 
ing proceedings  to  enforce  his  demand.    It  will  be 
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1876.     seen,  however,  upon  an  examination  of  the  variooB 
Te^.    provisions  in  regard  to  escheats,  that  but  little  diffi- 

culty  is  likely  to  occur  in  this  respect.     Each  commis- 

Sands  gioner  of  the  revenue  is  required  annually  to  furnish 
Lynham,  a  list  of  lauds  in  his  district  of  which  any  person  shall 
'  have  died  seized  of  an  estate  of  inheritance,  intestate 
and  without  any  known  heir.  On  receiving  such  list, 
or  upon  information  from  any  person  in  writing  and 
under  oath,  the  escbeator  is  required  at  once  to  hold 
inquest  to  determine  whether  the  lands  have  escheated 
to  the  commonwealth.  Code  of  1860,  chap.  113,  seo- 
tions  3  and  4.  These  provisions  aflford  to  the  creditor 
the  fullest  means  of  enforcing  prompt  action  on  the 
part  of  the  state  in  the  assertion  of  his  claim ;  while 
the  27th  section  gives  to  him  adequate  remedies  for 
the  recovery  of  his  demand.  Any  small  delay  that 
may  occur  by  this  course  bears  no  sort  of  comparison 
to  the  mischief  which  will  result  from  the  establish- 
ment of  a  contrary  doctrine.  To  hold  that  upon  the 
death  of  a  person  without  known  heirs,  any  one  claim- 
ing to  be  a  creditor  may  file  a  bill  in  equity,  with  a 
personal  representative  perhaps  in  the  interest  of  the 
plaintiff  as  the  only  defendant,  and  obtain  a  decree  for 
the  sale  of  the  real  estate,  and  thus  divest  the  title  of 
the  commonwealth,  is  to  open  the  door  to  the  perpe- 
tration of  the  grossest  frauds  and  injustice.  The  claim 
may  be  wholly  fictitious.  The  sale  of  the  lands  may 
be  altogether  unnecessary.  And  even  if  necessary, 
they  may  be  sold  at  the  most  ruinous  sacrifice.  Who 
is  to  protect  the  interests  of  the  state  against  abuses 
and  frauds  of  this  description?  It  is  impossible  to 
foresee  the  mischiefs  that  will  ensue  if  this  court  shall 
establish  a  rule  of  this  sort. 

This  identical  question  has  been  the  subject  of  ad- 
judication in  other  states.    In  every  case  I  have  seen 
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it  has  been  held,  that  upon  the  death  of  the  owner  of     1876. 
lands,  intestate,  without  heirs  capable  of  inheriting,     T&m, 

the  title,  eo  instanti  and  before  ofl5.ce  found,  vests  in 

the  state;  and  the  title  could  not  b©  divested  by  a  sale     ^^^^ 
made  under  the  decree  of  any  court,  unless  the  state  Lynham, 
in  some  form  is  a  party  to  the  proceeding.     Hinkle^s  ^   ^  °^* 
lessee  v.  Shadden,  2  Swan's  R.  46;  O'Hanlin  v.  Den^  1 
Spenc.  E.  31-43;  1  Zabriskie  R.  582. 

If  these  views  be  correct,  the  appellant  acquired  no 
title  by  his  purchase  valid  as  against  the  state.  As  the 
title  of  the  latter  does  not  depend  upon  the  inquisi- 
tion, the  alleged  errors  and  irregularities  in  the  pro- 
ceedings of  the  escheator  are  not  of  the  slightest 
consequence.  The  rights  of  the  state  are  not  affected 
by  them.  The  appellant  can  derive  no  advantage 
from  them. 

The  decree  of  the  circuit  court  of  the  city  of  Rich- 
mond entered  on  the  17th  day  of  June  1869,  injoining 
the  sale  of  the  lots  in  controversy,  was  therefore  man- 
ifestly erroneous  upon  its  face.  It  was  erroneous  not 
only  for  the  reasons  stated,  but  for  the  further  reason, 
that  it  was  rendered  without  an  answer  for  the  es- 
cheator. The  provisions  of  the  8th  section  are  positive, 
that  the  escheator  shall  file  an  answer  stating  the  objec- 
tion to  the  claim;  and  the  cause  shall  be  heard  without 
any  unnecessary  delay,  upon  the  petition,  answer,  and 
the  evidence.  It  was  the  duty  of  the  court  to  require 
such  an  answer  before  adjudicating  the  rights  of  the 
state.  The  decree  of  the  circuit  court  was  a  decree 
by  default;  and  the  bill  of  review  subsequently  filed 
by  the  escheator  may  be  treated  as  a  petition  for  a  re- 
hearing. Such  an  application  is  required  in  all  cases 
of  decrees  by  default  before  an  appeal  is  taken.  But 
even  if  it  be  treated  as  a  bill  of  review,  it  was  a  pro- 
per case  for  such  a  bill  for  the  reasons  already  stated. 
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1876.        The  decree  of  the  16th  June  1874  is,  however,  erro- 

T«rm.    iieous  in  one  respect,    If  the  appellant  was  a  pur- 

chaser  in  good  faith,  he  had  the  right  to  be  substituted 


Sands  to  all  the  rights  and  remedies  of  the  creditor  whose 
Lynham,  debt  was  paid  by  the  proceeds  of  sale  of  the  lots  in 
esc  eator.  controversy.  This  was  the  course  pursued  by  this 
court  in  the  case  of  Hudgin  v.  HvdgirCs  eyfoT^  6  Gratt, 
320,  already  referred  to.  This  court  having  decided 
in  that  case,  that  the  devisees  were  not  bound  by  the 
decree  for  the  sale  of  their  lands  in  their  absence,  was 
of  opinion  that  the  purchaser  having  bought  in  good 
faith,  and  the  claim  of  the  creditor  being  a  just  one, 
the  former  was  entitled  upon  a  disaffirmance  of  the 
sale,  to  be  substituted  to  the  rights  of  the  creditor,  and 
to  charge  the  land  with  the  amount  of  the  debt  paid 
by  him. 

This,  of  course,  involves  an  inquiry  into  the  validity 
of  the  claim  asserted  by  William  Gleason,  as  assignee 
of  John  W.  Thompson.  It  may  be,  as  is  alleged,  that 
this  claim  was  utterly  fraudulent.  This  record  does 
not  furnish  any  reliable  or  satisfactory  information  on 
that  subject.  This  court  cannot  undertake  to  affirm 
positively  that  it  is  a  fictitious  claim.  If  such  be  its 
character,  neither  the  state  nor  the  lands  of  which 
Haunstein  died  possessed  can  be  made  chargeable  with 
it.  It  will  devolve  upon  the  appellant  to  show  that  the 
debt  is  a  just  one;  and  that  must  be  done  by  evidence 
other  than  the  judgment  in  question.  This  evidence 
he  may  be  able  to  furnish.  At  all  events,  he  should 
have  an  opportunity  of  doing  so,  if  desired  by  him. 
The  decree  is  therefore  affirmed  dissolving  the  injunc- 
tion, but  the  same  to  be  retained  in  the  circuit  court 
for  the  inquiry,  if  desired  by  the  appellant. 

The  decree  was  as  follows: 
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The  court  is  of  opinion,  for  reasons  stated  in  wri-     1876. 
ting  and  filed  with  the  record,  that  there  is  no  error  in    Tem. 

the  decree  of  the  circuit  court  dissolving  the  appel 

lant's  injunction.    It  is  therefore  adjudged,  ordered     ^^^ 
and  decreed  that  said  decree  be  affirmed,  and  that  the  Lynham, 
appellant  pay  to  the  appellee  his  costs  by  him   ex- 
pended in  the  prosecution  of  his  appeal  here. 

The  court  is  further  of  opinion,  that  the  appellant 
upon  showing  that  he  was  a  bona  fide  purchaser  of  the 
lots  in  controversy,  and  the  claim  asserted  by  "William 
Gleason,  assignee  of  John  W.  Thompson,  is  a  valid 
debt,  justly  chargeable  upon  the  estate  of  Solomon 
Haunstein,  deceased,  would  be  justly  entitled  to  be 
substituted  to  all  the  rights  and  remedies  of  said  Glea- 
son against  said  estate.  The  cause  is  therefore  re- 
manded to  the  said  circuit  court,  with  instructions  to 
retain  the  same  a  reasonable  time  in  that  court,  to  af- 
ford the  appellant  an  opportunity,  if  desired  by  him, 
of  establishing  the  facts  upon  which  his  right  of  sub- 
stitution depends. 

Decree  AMEin>ED  and  apfirmed. 


Vol.  xxvn^89 
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TuRNBULL,  for  ^.j  V.  THOMPSON  ^  als. 
Absent,  Moncure  P. 

March  i6. 

1876.      i^  ^  summons  in  debt  is  served  on  a  defendant  on  the  3rd  of  FebraarVy 
March 
Term.  ^^^  ^®  judgment  by  default  becomes  final  on  the  3rd  of  March. 

Under  the  statute  the  day  of  the  service  of  the  process  may  be 

counted,  and  therefore  thirty  days  had  elapsed  between  the  service 

of  process  and  the  judgment,  and  it  is  a  valid  judgment. 

2.  In  debt  against  four  obligors,  one  of  whom  is  the  high  sheriff,  the  pro- 

cess goes  into  the  hand  of  his  deputy,  who  serves  it  upon  him  as  well 
as  the  other  three,  to  which  he  makes  no  objection;  and  there  is  a 
judgment  by  default  against  all  of  them.  The  process  is  properly 
served  and  the  judgment  is  valid. 

3.  There  is  a  judgment  in  debt,  by  default,  against  four  defendants  in 

March  1862.  In  August  1872  one  of  the  defendants  moves  the  court 
to  set  it  aside,  on  the  ground  that  at  the  time  of  the  judgment  he 
was  in  the  military  service  of  the  country.  It  appears,  however,  that 
at  the  time  of  the  service  of  the  process,  and  at  the  time  the  judg- 
ment became  final  he  was  at  home  on  furlough.  The  exemption  of 
the  defendant  was  a  personal  privilege  of  which  the  court  could 
not  ex  officio  take  notice;  and  the  objection  should  have  been  taken 
during  the  pendency  of  the  proceedings. 

On  the  25th  of  January  1862  Lewis  H.  Turnbull, 
who  sued  for  Randolph  Dickinson,  saed  oat  of  the 
county  court  of  Franklin  county  a  summons  in  debt 
against  Giles  M.  Thompson,  William  P.  Thompson 
and  two  others,  the  said  writ  being  made  returnable 
on  the  first  Monday  of  the  next  February.  This  writ 
went  into  the  hands  of  J.  J.  Lavinder,  deputy  of  Wm. 
P.  Thompson,  who  was  then  the  sheriff  of  Franklin 
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county,  and  it  was  served  upon  said  Thompson  on  the     1876. 
3d  day  of  February,  it  having  been  previously  served     xom. 
upon  the  other  parties.    None  of  the  defendants  ap 


peared  and  pleaded;  and  at  the  next  term  of  the  court,  ^^J^^^' 
viz.  on  the  3d  day  of  March,  there  was  a  judgment  by       v. 
default  against  them  for  the  amount  of  the  bond  de-    &^^^ 
dared  on. 

In  August  1872  Wm.  P.  Thompson  gave  notice  to 
Dickinson,  that  he  would  move  the  county  court  of 
Franklin  to  reverse  the  aforesaid  judgment,  on  the 
grounds : 

let.  Because  the  process  was  served  on  him  on  the 
3d  of  February  1862,  and  the  judgment  made  final  on 
the  3d  of  March  1862;  it  thus  becoming  final  within 
one  month  after  the  service  of  the  original  process. 

2d.  Because  the  process  was  served  upon  him  by  his 
deputy. 

3d.  Because  the  judgment  was  rendered  against 
him  whilst  he  was  in  the  military  service  of  the  state 
of  Virginia. 

Upon  this  last  ground  it  was  proved  on  the  hearing 
of  the  motion,  that  at  the  time  of  the  service  of  the 
summons  and  the  rendition  of  the  judgment,  Thomp- 
son was  in  the  service  of  the  country  in  the  army  of 
the  Confederate  States;  that  he  had  volunteered  in 
the  service  of  Virginia  in  the  month  of  May  1861, 
and  was  ordered  and  transferred  into  the  confederate 
service  in  the  late  war;  that  at  or  about  the  time 
the  summons  was  executed  and  the  judgment  ren- 
dered, he  was  temporarily  at  home  on  furlough. 

The  motion  to  reverse  the  judgment  came  on  to  be 
heard  in  September  1872;  when  it  was  overruled  by    . 
the  county  court.    Thompson  thereupon  excepted,  and 
took  the  case  to  the  circuit  court  of  Franklin  county; 
and  the  case  came  on  in  that  court  on  the  19th  of  Oc- 
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1876.  tober  1872,  when  the  judgment  of  the  county  court  of 
Tenm.  September  1872  was  reversed;  and  the  judgment  of 
March  1862  was  reversed  and  annulled.     Turnbull 


Tumbuii,  thereupon  applied  to  this  court  for  a  supersedeas;  which 
V.       was  awarded. 

Thomp'on 


&  als. 


np'( 
als. 


Jones  ^  Bouldiriy  for  the  appellant. 

BarksdaUy  for  the  appellees. 

Staples,  J.,  delivered  the  opinion  of  the  court 

The  judgment  of  the  county  court  against  the  de- 
fendant, Thompson,  is  objected  to  by  him  on  various 
grounds.  They  will  be  severally  considered  in  the 
order  in  which  they  are  presented  in  the  record. 

The  first  objection  is,  that  the  original  process  com- 
mencing the  suit  was  served  on  the  defendant  the  3d 
February  1862,  and  the  judgment  became  final  on  the 
3d  March  1862,  in  violation  of  the  statute,  which  de- 
clares that  no  judgment  by  default  on  scire  facias  or 
summons  shall  be  valid  if  it  becomes  final  within  one 
month  after  the  service  of  such  process.  The  month 
indicated  by  the  statute  is  of  course  a  calendar  month, 
and  if  the  3d  day  of  February,  the  day  of  the  service 
of  process  is  to  be  included  in  computing  the  time, 
then  the  judgment  did  not  become  final  within  a 
month  after  the  service  of  process. 

Without  undertaking  now  to  discuss  the  doctrines 
of  the  common  law  in  respect  to  the  days  to  be  inclu- 
ded or  excluded  in  the  computation  of  time  under 
statutes,  it  is  sufl5cient  to  say  that  every  difficulty  in 
regard  to  that  question  has  been  removed  by  the  pro- 
visions of  the  8th  clause  of  section  16,  chapter  16, 
page  115,  Code  of  1860. 
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That  section  declares,  that  **  where  a  statute  requires  1876. 

a  notice  to  be  given,  or  any  other  act  to  be  done  a  Temi. 
certain  time  before  any  motion  or  proceeding,  there 


must  be  that  time,  exclusive  of  the  day,  for  such  mo-  TumbuU, 

^  for,  &c. 

tion  or  proceeding;  but  the  day  on  which  such  notice       v. 
is  given,  or  such  act  is  done,  may  be  counted  as  part  of    ^^^^ 
the  time." 

The  second  objection  is,  that  the  process  was  served 
on  the  defendant  by  his  deputy,  the  defendant  himself 
being  then  the  sheriff  of  the  county.  This  objection 
doubtless  is  founded  upon  the  20th  section,  chapter  49, 
Code  of  1860,  which  declares  that "  when  for  any  cause 
it  is  unfit  for  a  sheriff  or  sergeant  to  serve  any  pro- 
cess, such  process  shall  be  directed  to  and  served  by  a 
coroner  of  the  county  or  corporation." 

One  of  the  objects  of  this  statute  was  of  course  to 
prevent  the  execution  of  process  by  officers  interested 
in  the  subject  matter  of  the  suit;  and  the  plaintiff 
might  well  object  that  the  defendant  is  not  a  proper 
peraon  to  execute  the  process.  But  if  the  plaintiff  is 
willing  that  the  process  shall  go  into  the  hands  of  the 
defendant,  and  the  defendant  is  willing  to  receive  it 
and  accept  service,  the  latter  cannot  afterwards  be 
heard  to  make  any  objection  on  the  ground  of  irregu- 
larity. And  so  if  the  defendants'  deputy  receive  the 
process  and  serve  it  upon  the  principal,  and  the  latter 
does  not  make  the  objection  in  limine^  he  should  not 
be  permitted  afterwards  to  say  that  his  deputy  had 
done  an  illegal  act. 

The  third  and  main  ground  of  objection  is,  that  the 
Judgment  was  taken  against  the  defendant  while  he 
was  in  the  military  service.  It  appears  that  the  defen- 
dant first  enlisted  as  a  volunteer  in  the  service  of  the 
state  as  early  as  May  1861,  and  that  he  was  subse- 
quently transferred  to  the  confederate  army;  but  at 
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1876.  the  time  the  process  was  executed  upoD  him,  and  at 
Tern,  the  time  the  judgment  became  final,  he  was  at  home 
on  furlough.     The  objection  now  made  was  suggested 


^fST&i^'  for  the  first  time  on  the  7th  of  August  1872,  more  than 
V.  ten  years  after  the  judgment  was  rendered.  Conce- 
&^^^  ding  that  the  objection  was  good  if  it  had  been  made 
in  time,  the  question  is,  whether  it  has  not  been 
waived  by  the  failure  of  the  defendant  to  insist  upon 
it  either  before  the  judgment  was  entered,  or  within 
a  reasonable  period  thereafter. 

In  Preniis  v.  Commonwealth^  6  Rand.  697,  the  de- 
fendant was  presented  for  unlawful  gaming,  process 
served  upon  him,  and  a  judgment  by  default  entered. 
He  applied  for  a  writ  of  error  coram  vobis^  upon  the 
ground  that  he  was  exempt  from  arrest  or  process  aa 
a  member  of  the  general  assembly;  and  by  operation 
of  law  all  proceedings  against  him  stood  suspended 
during  the  continuance  of  his  privilege. 

The  general  court  after  a  very  careful  examination 
of  the  authorities  bearing  upon  the  question,  was  of 
opinion,  that  the  exemption  claimed  was  in  the  na- 
ture of  a  personal  privilege;  that  from  its  character  it 
was  such  that  the  courts  could  not  ex  officio  take  no- 
tice of  it,  and  that  it  ought  to  be  claimed  whenever 
relied  on. 

The  court  was  further  of  opinion,  that  the  privilege 
was  not  an  incapacity  like  infancy  and  coverture, 
where  consent  cannot  give  jurisdiction;  and  there 
was  not  an  example  of  the  allowance  of  the  privilege, 
but  upon  plea,  or  motion  tendered  or  made  at  the 
proper  period,  to  the  court  where  proceedings  are 
sought  to  be  abated  or  suspended;  and  therefore  the 
failure  of  the  defendant  to  claim  the  exception  until 
after  judgment,  was  a  waiver  of  his  privilege. 

Much  of  this  reasoning  applies  to  persons  in  the 
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military  service.  The  exemption  in  their  favor  is  1876. 
necessarily  a  mere  personal  privilege.  The  court  can-  Tenn. 
not  ex  officio  take  notice  of  it.    It  cannot  know  unless 


the  matter  is  brought  to  its  attention,  that  the  defend-  ^^J"^^' 
ant  is  in  such  service,  or  that  he  may  not  prefer  to       v. 
waive   his  exemption.     The  rule  applying   in   other    &^3^^ 
cases  of  personal  privilege  must  therefore  apply  to 
him.    The  objection  must  be  taken  during  the  pend- 
ing of  the  proceedings,  otherwise  it  will  be  considered 
as  waived.    If  the  defendant  is  in  actual  service,  if 
he  is  so  situated  that  he  cannot  assert  his  privilege, 
the  rule  would  not  apply.    Under  such  circumstances 
it  would  be  unreasonable  and  unjust  to  require  the 
objection  to  be  made  while  the  disability  exists.     But 
when  the  disability  is  removed,  certainly  within  a  rea- 
sonable time  thereafter  the  defendant  ought  to  claim 
his  privilege. 

In  the  case  before  us  the  defendant  was  at  home  on 
farlough,  both  when  the  summons  was  received  by 
him,  and  when  the  judgment  became  final.  It  would 
have  been  very  easy  for  him  to  claim  his  exemption. 
It  was  not  necessary  he  should  attend  the  court,  or 
even  employ  counsel  to  do  so.  His  own  deputy  served 
the  process  upon  him :  a  simple  notification  to  him,  or 
an  endorsement  on  the  writ  at  the  time,  would  no 
doubt  have  affected  the  object.  A  letter  to  the  clerk, 
or  to  the  court,  at  any  time  before  the  judgment 
became  final,  would  have  been  sufiicient.  The  de- 
fendant knew  that  the  other  obligors  were  joined  in 
the  suit  with  him.  It  may  have  been  a  matter  of  vital 
importance  to  the  plaintiff  to  obtain  judgment  against 
them.  In  doing  so,  he  was  bound  to  include  the  de- 
fendant also  in  the  suit.  If  the  defendant  had  claimed 
his  exemption,  the  action  would  have  proceeded  against 
the  others,  as  it  does  not  appear  they  were  sureties; 


Digitized  by 


Google 


312  COURT   OP   APPEALS    OP  VIRGINIA. 

1876.     and  judgment  would  have  been   recovered  against 
Term.    them.     Thirty  days  after  the  expiration  of  his  term  of 


service  the  defendant's  exemption  would  have  ceased, 

Tumbuii,  i^Q^  ^jj^jj  judgment  might  have  been  obtained  i^inst 
V.  him  also.  The  reversal  of  the* judgment  now  as  to 
&'a]^°'^  the  defendant  carries  with  it  the  reversal  of  the  judg- 
ment as  to  all  the  defendants:  and  so  the  circuit  judge 
has  held.  The  result,  therefore,  is,  that  the  defendant, 
by  failing  to  insist  upon  his  privilege^  obtains  an  ex- 
emption, not  only  for  hidaself,  but  for  his  co-obligors, 
for  more  than  seven  years  after  his  term  of  service  has 
expired.  It  is  unnecessary  to  consider  the  effect  of 
the  several  statutes  of  limitation  in  respect  to  a  mo- 
tion to  reverse  a  judgment  upon  the  ground  relied  on 
in  this  case.  The  failure  of  the  defendant  under  the 
circumstances  to  claim  his  exemption,  or  to  make  any 
objection  whatever  before  the  judgment  was  rendered, 
followed  by  the  long  delay  that  has  since  occurred, 
must  be  considered  as  conclusive  evidence  of  his  in- 
tention to  waive  his  exemption. 

For  these  reasons  the  judgment  of  the  circuit  court 
must  be  reversed,  with  costs;  and  that  of  the  county- 
court  affirmed. 

Judgment  reversed. 
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Cody  v.  Conlt  ^  als. 

March  23. 

1.  A  paper  writing  purporting  to  be  a  will,  commences — Lewinsville,       1876. 

August  19, 1862,  Dear  Wife — I  am  going  away ;  I  may  never  return.      March 
I  leave  my  property  to  Ac.     Held  on  a  view  of  the  language  and  the 
circumstances  surrounding  the  writer  at  the  time,  not  to  be  conditional 
on  his  going  away  and  not  returning. 

2.  A  witness  as  to  the  handwriting  of  C,  states  that  some  thirteen  years 

previous,  C  dug  a  well  for  him,  and  drew  several  orders  on  him  for 
money  which  he  paid,  and  which  C  recognized  afterwards.  He  never 
saw  C  write,  but  from  his  recollection  of  these  orders,  he  believes  the 
paper  to  be  in  the  handwriting  of  C.    This  is  competent  testimony. 

3.  A  verdict  should  not  be  set  aside  on  the  ground  of  after  discovered 

evidence,  where  it  is  only  cumulative  and  corroborative,  and  which 
ought  not  to  be  productive  on  another  trial  of  a  different  result. 

The  case  is  stated  by  Judge  Moncure  in  his  opiQion. 

M.  DuUmy  BaU^  for  the  appellant. 

Thomas  ^  WellSy  for  the  appellees. 

Moncure  P.  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  circuit  court 
-of  Fairfax  county,  declaring  a  certain  paper  writing 
therein  mentioned,  admitted  to  probate  as  the  last  will 
and  testament  of  Edmund  Conly  deceased,  to  be  his 
true  last  will  and  testament. 

In  the  county  court  of  Fairfax  county,  September 

'Court  1868,  the  said  paper  writing  was  presented  to 
Vol.  xvxn — 40 
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1876.     the  court;  and  the  same  being  proved  to  be  wholly  in 
Term,    the  handwriting  of  the  said  Conly,  and  the  signature 


thereto  his  genuine  signature,  by  the  oath  of  Samuel 

Cody     Farnsworth  sworn  in  open  court,  was  admitted  to  pro- 
Coniy     bate  and  ordered  to  be  recorded. 

The  said  paper  writing  was  in  these  words: 

"Lewinsville,  August  19,  1862. 
Dear  wife : 

I  am  going  away ;  I  may  never  return.    I 

leave  my  property  to  Gaines  and  Dan ;  dispose  of  it 
as  you  think  fit;  don't  forget  sister  Mary  and  Bridget. 
Pay  William  McCauley  twenty  dollars;  Patrick  Sulli- 
van, twenty-five  dollars. 

Edmund  C.  Conly." 

Witness:  Samuel  Farnsworth. 

In  September  1869,  Mary  Cody,  a  sister  of  the  al- 
leged testator,  brought  her  suit  in  the  circuit  court  of 
said  county,  to  invalidate  the  said  probate.  In  her 
bill  she  alleged,  in  substance,  and  among  other  things, 
Ist,  that  said  Edmund  C.  Conly,  late  of  the  county 
aforesaid,  died  in  safid  county  in  the  year  1868,  leaving 
a  considerable  real  estate  and  personal  estate  in  said 
county;  leaving  also  a  widow,  Margaret  Conly,  with 
no  children;  and  as  his  heirs  at  law,  the  complainant, 
his  sister;  James  Conly  and  Rose  Conly,  children  of 
John  Conly,  a  deceased  brother;  James  Conly,  a. bro- 
ther; and  Joanna  Powers,  a  sister,  who  had  married 
Pierce  Powers;  and  that  the  estate  of  said  Edmund 
C.  Conly  had  been  committed  to  the  hands  of  Walker 
R.  Millan,  late  sheriff  of  said  county,  for  administra- 
tion. 2dly,  That  the  said  Edmund  C.  Conly,  in  the 
year  1862,  a  resident  of  said  county,  and  possessed  of 
some  lands  and  personal  estate,  in  view  of  the  civil 
war  then  raging,  contemplated  leaving  bis  residence 
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and  going  abroad,  and  wrote  a  letter,  as  is  alleged,  to     1876. 
his  wife,  the  said  Margaret  Conly,  which  letter  is  the     Term. 


&  als. 


paper  writing  aforesaid.     Sdly,  That  the  said  Edmund 

Conly  never  left  his  home,  but  continued  to  reside  in  ^^y 
Fairfax  county  until  his  death  in  1868;  that  during  his  Conly 
life  he  purchased  a  farm  in  said  county,  near  Lewins- 
ville,  and  placed  the  complainant,  Mary,  his  sister,  in  ' 
possession  of  the  same,  for  the  use  and  benefit  of  her- 
self and  family,  free  of  rent,  and  of  which  property 
she  was  still  in  possession.  4thly,  That  after  the 
death  of  said  Edmund  C.  Conly,  the  letter  aforesaid 
was  admitted  to  probate  in  the  county  court  of  said 
county,  as  the  last  will  and  testament  of  said  Edmund 
C.  Conly,  on  the  oath  of  said  Samuel  Parnsworth, 
who  testified  that  said  paper  was  wholly  in  the  hand- 
writing of  said  Edmund  C.  Conly,  and  his  signature 
thereto  was  his  genuine  signature.  Full  proof  was 
required  of  the  genuineness  of  the  letter;  and  even  if 
genuine,  complainant  denied  that  it  was  the  last  will 
and  testament  of  said  Edmund  C.  Conly,  or  that  he 
ever  intended  it  to  operate  as  such.  Moreover,  even 
if  said  paper  might  be  regarded  as  testamentary,  com- 
plainant contended  that  it  would  be  void  for  vagueness 
and  uncertainty;  and  that  the  protiate  was  also  void, 
the  said  paper  having  been  proved  only  by  one  wit- 
ness. She  therefore  prayed  that  the  said  widow,  and 
other  parties  concerned,  who  were  enumerated  by 
name,  might  be  made  defendants  to  the  bill;  that  an 
issue  might  be  ordered,  to  ascertain  whether  the  said 
paper,  &c.,  was  the  will  of  said  Edmund  C.  Conly; 
that  the  said  will  and  probate  thereof  might  be  can- 
celled and  declared  void;  that  the  estate  of  said  Ed- 
round  C.  Conly  might  be  distributed  among  the  par- 
ties entitled  thereto  according  to  law;  and  that  gene- 
ral relief  might  be  decreed  in  the  premises. 
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1876.        The  bill  was  taken  for  confessed  as  to  all  the  de- 

T^.    fendants  except  the  infants  James  Donovan  and  Daniel 

Donovan   who  answered  by  a  guardian  ad  litem  as- 


Cody     signed  by  the  court;  and  except  also  the  widow  Mar- 


V, 


Conly  garet  Conly,  who  filed  her  answer,  in  which,  among 
other  things  she  stated  the  following  facts  in  sub- 
stance: That  her  said  husband  died  in  February  1868, 
leaving  a  small  personal  estate,  worth  some  five  or  six 
hundred  dollars,  and  two  small  tracts  of  land  contain- 
ing  sixty-three  and  one  hundred  acres,  which  latter 
he  purchased  four  or  five  years  before  his  death  and 
rented  to  the  complainant  for  one  third  of  the  crop, 
and  she  has  never  had  any  other  possession  of  it  than 
as  tenant;  that  he  died  without  children;  and  that  his 
heirs  at  law  might  be  correctly  named  in  the  bill. 
She  averred,  however,  that  the  paper  referred  to  in  the 
bill  as  having  been  admitted  to  probate,  did  contain 
the  disposition  of  his  property  as  he  had  frequently 
expressed  to  her.  The  two  boys  named  therein, 
James  and  Dan,  were  the  children  of  her  brother  John 
Donovan,  whose  wife  at  her  death  left  two  small  chil- 
dren, the  boys  above  named,  and  at  the  instance  and 
request  of  respondent's  said  husband,  these  two  chil- 
dren were  taken  by  her  to  their  house,  where  they 
have  remained  ever  since,  a  period  of  upwards  of 
sixteen  years.  The  said  boys  were  then  (in  October 
1869)  nineteen  and  seventeen  years  of  age.  She  fur- 
ther averred  that  she  had  frequently  heard  her  hus- 
band say,  both  before  and  after  the  date  of  his  will, 
that  the  two  boys  should  have  whatever  he  had  to 
leave;  that  having  been  raised  by  him,  they  felt  like 
his  children  and  should  stand  in  the  place  of  children 
to  him;  that  in  reference  to  the  paper  admitted  to 
probate  as  aforesaid,  he  informed  her,  in  a  conversa- 
tion held  with  her  a  short  time  previous  to  his  death, 
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that  his  will  was  among  his  papers,  that  he  had  written  1876. 
it  when  he  expected  to  be  taken  prisoner  by  the  sol-  t^, 
diers,  who,  about  that  time,  were  infesting  the  neigh 


borhood,  but  that  it  was  all  that  was  necessary,  &c.  &c.     ^^y 


in  the  said  circuit  court  a  decree  was  made  that  there 
should  be  a  new  trial  by  a  jury  on  the  common  law  side 
of  the  court,  to  ascertain  whether  any,  and  if  any  how 
much,  of  the  said  paper  writing  in  the  bill  and  pro- 
ceedings mentioned,  oflfered  in  the  county  court  of 
Fairfax  and  there  admitted  to  probate,  as  the  will  of 
Edmund  C.  Conly  dec'd,  was  the  will  of  the  decedent; 
and  that  on  the  trial  of  the  issue,  the  bill,  answer,  and 
exhibit  might  be  read. 

In  November  1871,  the  issue  was  accordingly  tried 
by  a  jury,  which  found  a  special  verdict  in  these 
words:  *'We  the  jury,  sworn  to  speak  the  truth,  upon 
our  oaths  say  that  the  paper  writing  headed  1862, 
Lewinsville,  August  19,  and  which  was  admitted  to 
probate  in  Fairfax  county  court  September,  1868,  as 
the  last  will  and  testament  of  Edmund  C.  Conly  is  in 
the  hand-writing  of  Edmund  C.  Conly;  and  we  find 
that  at  that  time,  that  portion  of  the  county  of  Fairfax 
in  which  Edmund  C.  Conly  resided,  was  alternately  in 
the  possession  of  the  federal  and  confederate  forces, 
and  that  said  Edmund  C.  Conly  expressed  fears  of 
being  taken  away  by  the  federal  forces;  that  Edmund 
G.  Conly  resided  at  Lewinsville  during  the  war,  and 
never  abandoned  his  home,  but  continued  to  reside 
there  up  to  the  time  of  his  death,  and  that  the  citizens 
of  that  portion  of  Che  country  were  generally  appre- 
hended and  carried  away  as  prisoners,  with  the  excep- 
tion of  the  said  Conly  and  James  Magarity.  But 
whether  or  not,  upon  the  whole  matter  aforesaid,  the 
said  paper  writing  herein  set  forth  be  the  said  last  will 


V. 


In  November  1869,  the  cause  coming  on  to  be  heard     Coniy 


&  als. 
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1876.     and  testament  of  the   said  Edmund   C.  Conly,  the 
Term.    i^^J  ^o  Tiot  know.     Therefore  they  pray  the  advice  of 


V, 

&  als. 


the  court.     And  if  upon  the  whole  matter,  it  shall 

^^y  seem  to  the  court  that  the  said  paper  writing  is  the 
Conly  last  will  and  testament,  in  whole  or  in  part,  of  the 
said  Edmund  C.  Conly,  then  the  jury  find  that  the 
-said  paper  writing  is  the  last  will  and  testament  of  the 
said  Edmund  C.  Conly;  but  if,  upon  the  whole  mat- 
ter aforesaid,  it  shall  seem  to  the  court  that  the  said 
paper  writing  is  not,  in  whole  or  in  part,  the  last  will 
and  testament  of  the  said  Edmund  C.  Conly,  then  we 
find  that  it  is  not  the  last  will  and  testament  of  the 
said  Edmund  C.  Conly." 

The  case  being  heard  and  considered  by  the  court 
upon  the  special  verdict,  and  it  seeming  to  the  court 
that,  upon  the  facts  therein,  the  paper  writing  therein 
referred  to  is  the  last  will  and  testament  of  Edmund 
C.  Conly  it  was  afterwards,  to  wit:  on  the  6th  day  of 
December  1871,  decreed  by  the  said  court  accordingly. 
Three  bills  of  exceptions  were  taken  by  the  parties 
respectively,  to  rulings  of  the  court  on  the  trial  of  the 
issue,  which,  or  such  of  them  as  are  material,  will  be 
noticed  hereafter. 

From  the  decree  aforesaid,  declaring  the  said  paper 
writing  to  be  the  last  will  and  testament  of  the  said 
Edmund  C.  Conly,  the  complainant  Mary  Cody  aj)- 
plied  to  this  court  for  an  appeal;  which  was  accord- 
ingly allowed. 

The  appellant,  in  her  petition  for  an  appeal,  assigns 
three  errors  in  the  several  rulings  of  the  court  below 
in  the  case.  We  will  consider  these  assignments  of 
error  in  the  order  in  which  they  are  made.  The  first 
and  principal  one  is: 

1.  "The  said  paper  is  not  to  be  regarded  as  the  last 
will  and  testament  of  the  said  Edmund  C.  Conly,  the 
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same  being  a  devise  (if  so  to  be  construed  at  all)  con-     1S76. 
tingent  upon  the  happening  of  an  event  which  never    Term. 


&  als. 


occurred,  whereby  the  whole  disposition  intended  by 

said  writing  becomes  inoperative  and  ineffectual."  ^^^y 

That  the  said  paper  is  in  the  form  of  a  letter  from  Coniy 
the  supposed  testator  to  his  wife,  and  not  in  the  usual 
form  of  a  will,  does  not  prevent  it  from  being  a  will, 
if  so  intended  by  the  author.  A  will,  intended  and 
duly  executed  as  such,  may  be  in  any  form  which  the 
testator  may  choose  to  adopt.  Indeed,  this  is  not  de- 
nied by  the  counsel  for  the  appellant;  who  contends, 
however,  that  the  intention  of  the  author,  as  declared 
on  the  face  of  the  paper,  was  that  it  should  be  his  will 
only  on  a  certain  contingency,  which  never  happened; 
and  therefore  that  it  is  not  his  will,  and  ought  not  to 
have  been  admitted  to  probate  as  such. 

If  it  were  true  that  the  paper  was  not  intended  to 
be  a  will,  except  upon  a  contingency  which  never  hap- 
pened, the  conclusion  drawn  therefrom  by  the  counsel 
would  be  inevitable. 

But  is  it  true? 

The  supposed  contingency  is  contained  only  in  these 
words,  at  the  beginning  of  the  will:  "I  am  going 
away;  I  may  never  return."  Do  these  words  make 
the  will  conditional,  to  take  effect  only  in  the  event 
that  the  testator  should,  in  fact,  go  away  and  never 
return?  Or  do  they  merely  indicate  the  motive  which 
induced  the  testator  to  make  his  will  at  the  time  he 
did,  which  toiU  be  intended  to  operate  as  such  unless 
afterwards  duly  cancelled  or  revoked,  without  refer- 
ence to  the  contingency  of  his  going  away  and  never 
returning? 

We  must  construe  these  words  by  the  light  of  the 
surrounding  circumstances,  as  found  in  the  special  ver- 
dict; which  are:  "that  at  that  time  (to-wit,  the  date  of 
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i876.     the  will)  that  portion  of  the  county  of  Fairfax  in  which 
T^.    Edmund  C.  Conly  resided  was  alternately  in  the  poa- 


&als. 


session  of  the  federal  and  confederate  forces;  and  that 

^^^y  said  Edmund  C.  Conly  expressed  fears  of  being  taken 
Conly  away  by  the  federal  forces;  that  Edmund  C.  Conly 
resided'at  Lewinsville  during  the  war,  and  never  aban- 
doned his  home,  but  continued  to  reside  there  up  ta 
the  time  of  his  death,  and  that  the  citizens  of  that 
portion  of  the  county  were  generally  apprehended  and 
carried  away  as  prisoners,  with  the  exception  of  the 
said  Conly  and  James  Magarity."  And  also  the  fects 
stated  in  the  bill  and  answer,  that  the  testator  never 
had  any  children,  that  his  heirs  at  law  were  numerous 
collateral  relations,  and  that  the  chief  objects  of  hift 
bounty,  besides  his  wife,  were  two  nephews  of  his 
wife  described  in  the  will  as  "Gaines  and  Dan,"  whom 
he  had  adopted  as  his  children,  and  who  had  long 
lived  with  him.  His  estate  was  comparatively  of  little 
value,  consisting  of  two  small  tracts  of  land,  and  of 
some  personal  property.  He  certainly  could  not  have 
intended  to  die  intestate,  and  he  never  made  any  other 
will  than  the  one  in  question.  The  presumption, 
therefore,  is,  that  he  intended  the  one  in  question  to 
be  his  absolute  and  unconditional  will.  There  is  not 
a  word  in  the  will  which  is  inconsistent  with  this  con- 
struction. Not  a  word  in  it,  which  is  not  perfectly 
consistent  with  the  idea,  that  the  words,  "I  am  going 
away;  I  may  never  return,"  were  used  only  to  indi- 
cate his  reason  for  then  making  his  will,  and  not  to 
express  or  imply  a  condition  on  which  it  should  have 
effect. 

The  cases  on  this  subject  show,  that  while  a  person 
may,  certainly,  make  a  conditional  will,  his  intention 
to  do  so  must  appear  very  clearly  on  the  fistce  of  the 
will ;  and  if  such  an  intention  do  not  so  appear,  the 
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will  must  be  regarded  as  unconditional.    Indeed,  in     1876. 
some  of  the  cases,  the  form  of  expression  used  in  the    totd. 


&  als. 


will  was  conditional,  and  yet  the  construction  of  the 

will  was  otherwise.  ^^y 

V. 

The  cases  referred  to  by  the  counsel  for  the  appel-  Coniy 
lant  were  cases,  in  which  the  court  deciding  them, 
considered  that  the  intention  to  make  conditional  wills 
plainly  appeared.  Without  noticing  all  of  them,  such 
was  the  case  in  Parsons  v.  Lanoe^  1  Ves.  Sen.  189,  de- 
cided by  Lord  Hardwicke  in  1748,  which  is  a  leading 
case  on  this  subject,  and  which  is  mainly  relied  on  by 
the  counsel  for  the  appellant  as  being  almost  identical 
with  this  case,  in  regard  to  the  words  of  the  paper  in 
controversy.  The  important  difference  between  the 
two  cases  is,  that  there^  the  form  of  expression  is  con- 
tingent and  conditional:  "jp^  I  die  before  my  return 
from  Ireland"  Ac.  Whereas  Aerc,  the  form  is  other- 
wise: ♦*  I  am  going  away;  I  may  never  return,"  There 
the  surrounding  circumstances  corroborated  the  appa- 
rent import  of  the  words,  that  the  will  was  intended 
to  be  conditional.    Here  they  show  the  contrary. 

The  doctrine  on  this  subject  is  laid  down  in  Redfield 
on  the  Law  of  Wills,  part  1,  §§  178  and  seq.,  where  the 
cases,  or  most  of  them,  are  referred  to  in  the  notes. 
Among  those  cases  is  that  of  Tarver  v.  Tarver,  9  Pet. 
R.  174,  in  regard  to  which  the  author  says:  "Where 
the  testator  stated,  that,  ^  being  about  to  take  a  long 
journey,  and  knowing  the  uncertainty  of  life,  he 
deemed  it  advisable  to  make  a  will,'  it  was  held,  that 
this  was  not  a  conditional  will.  The  instrument  tak- 
ing effect  as  a  will,  is  not  made  to  depend  upon  the 
event  of  the  return,  or  not,  of  the  testator  from  his 
journey;  there  is,  therefore,  no  reason  for  annulling 
the  will  on  the  ground  that  it  was  conditional." 

The  learned  author,  after  referring  to  some  of  the 
Vol.  xxvn — 41 
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i876.    cases,  proceeds  to  state  the  law  thus:    ^^  As  questions 
Term.    ^^  ^  veij  embarrassing  nature  often  arise  in  regard 


to  the  proper  testamentary  character  of  papers  left  in 

^^^y  the  form  of  a  will,  but  expressed  in  terms  more  or  less 
Coniy  contingent,  it  must  be  borne  in  mind,  that  in  that  class 
of  instruments  the  question  must  turn  upon  the  point 
whether  the  contingency  is  referred  to  as  the  occasum  of 
making  the  will,  or  as  the  condition  on  which  the  instru- 
ment is  to  become  operative.  Ordinarily  where  the  in- 
strument is  executed  with  all  the  requisite  formalities, 
it  will  be  presumed  to  have  been  done  animx)  tesiandi^ 
notwithstanding  that  it  may  be  expressed  to  have  been 
made  to  avoid  the  contingency  of  dying  intestate,  in 
case  the  testator  should  not  return  from  a  contem- 
plated journey.  In  such  a  case,  in  order  to  render  the 
instrument  contingent  in  its  operation,  it  should  clearly 
appear  by  its  language  that  it  was  not  intended  to  re- 
main as  an  operative  will,  except  in  the  event  of  the 
failure  to  return." 

In  Skipwith  ^.  v.  OabeWs  ex' or  ^.,  19  Gratt.  758, 
782,  this  subject  was  considered  by  this  court  in  an 
opinion  delivered  by  Judge  JoyneSj  and  the  law  on  the 
subject  was  laid  down  to  the  same  effect  as  before 
stated.  In  that  case,  the  words  of  the  devise  were 
conditional  in  form:  ^^In  case  of  a  sudden  and  unex- 
pected death,"  Ac;  and  yet  it  was  held  to  be  uncon- 
ditional in  effect.  Two  important  recent  English  cases 
are  there  referred  to,  which  are  very  strong  to  the 
same  effect.  They  are.  Porter's  cascj  Law  Bep.  2  P.  4 
D.  22;  and  DohsorCs  case,  Law  Rep.  1  P.  &  D.  88.  But 
it  is  unnecessary  to  state  these  cases,  as  they  are  stated 
in  the  opinion  of  Judge  Joynes.  We  will  state,  how- 
ever, that,  in  Dobson's  case,  the  language  of  the  will 
was  this:  '^In  case  of  any  fatal  accident  happening 
to  me,  being  about  to  travel  by  railway,  I  hereby  leave 
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all  my  property,"  Ac.  It  was  held  that  the  will  was  1876. 
not  conditional,  and  it  was  admitted  to  probate,  al-  Term. 
though  the  testator  returned  unhurt  from  the  travel 


by  railway  alluded  to  in  the  will.  ^^^y 


V. 


We  are  therefore  of  opinion,  that  the  said  paper,  Coniy 
admitted  to  probate  as  aforesaid,  is  not  inoperative 
and  ineffectual  upon  the  ground  that  it  was  contingent 
upon  the  happening  of  an  event  which  never  occurred, 
as  insisted  in  the  first  assignment  of  error;  and  that 
there  is  no  error  in  the  decree  in  that  respect. 

2.  The  second  assignment  of  error  is,  that  *'the 
testimony  of  one  who  had  never  seen  the  alleged  au- 
thor of  the  paper  write,  and  whose  impressions  were 
drawn  from  recollections  of  orders  seen  by  him  casu- 
ally in  the  way  of  business  thirteen  years  before, 
should  not  have  been  allowed." 

This  assignment  of  error  is  based  upon  a  bill  of  ex- 
ceptions taken  by  the  appellant  to  the  ruling  of  the 
court,  in  admitting  before  the  jury,  on  the  trial  of  the 
issue,  the  evidence  of  H.  W.  Thomas,  who  testified 
**that  Edmund  Conly  dug  a  well  about  1858  for  wit- 
ness; he  gave  several  orders  on  me  for  money,  and 
from  my  recollection  of  his  hand-writing,  I  think  the 
paper  shown  is  his.  I  never  saw  him  write.  I  paid 
the  orders,  and  they  were  recognized  by  Conly  in  our 
settlement" 

We  think  this  evidence  was  clearly  admissible  (its 
weight  being  a  subject  for  the  consideration  of  the 
jury),  as  is  shown  by  the  authorities  referred  to  by 
the  counsel  for  the  appellees.  We  therefore  think 
the  court  did  not  err  in  admitting  it. 

3.  The  third  and  last  assignment  of  error  is,  that 
"the  after  discovered  evidence  was  such  as  might  have 
entirely  changed  the  verdict  of  the  jury,  and  should 
have  been  allowed." 
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1876.        We  are,  clearly,  of  opinion,  that  the  court  did  not 
Tenn.    ©rr  in  overruling  the  motion  of  the  appellant  to  set 


&  als. 


aside  the  verdict  on  the  ground  of  after  discovered 

^^^y  evidence;  which,  to  say  the  most  of  it,  was  merely 
Coniy  cumulative  and  corroborative,  and  was  certainly  not 
such  as  ought  to  produce  on  another  trial  an  opposite 
result  on  the  merits.  See  the  cases  on  this  subject  re- 
ferred to  by  the  counsel  for  the  appellees;  Bead's  case, 
22  Gratt  924,  946;  and  Adams  v.  Hvbbard,  25  Id.  129, 
135. 

Upon  the  whole  we  are  of  opinion  that  there  is  no 
error  in  the  decree  appealed  from,  and  that  it  ought  to 
be  affirmed. 

Deobbe  appirmbd. 
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Ball  ^  dls.  v.  Ball  ^  ah. 

March  23. 

B  dies  intestate,  leaving  as  her  heirs  five  children  of  her  deceased  son       1876. 
S,  six  children  of  her  deceased  son  W,  and  a  grandchild  of  W,     March 
the  only  child  of  a  deceased  daughter  of  W.    B*s  real  estate  is  to      Tenn. 
be  divided  into  twelve  equal  parts,  of  which  the  five  children  of 
her  son  S,  the  six  children  of  her  son  W,  and  the  grandchild  of 
W,  representing  her  deceased  mother,  are  each  to  take  one  part. 

Martha  C.  Ball  died  intestate  in  March  1865.  Her 
heirs  were  the  children  and  a  grandchild  of  her  two 
deceased  sons.  Her  son,  S.  M.  Ball,  left  five  children, 
and  her  son,  W.  W.  Ball,  left  six  children  and  a  grand- 
child, the  only  child  of  a  daughter  who  was  dead. 

The  five  children  of  8.  M.  Ball  filed  their  petition  in 
the  circuit  court  of  Fairfax  county  for  a  division  of 
the  estate  of  Martha  C.  Ball,  to  which  the  other  heirs 
were  made  parties;  and  the  only  question  before  this 
court  was,  whether  the  estate  should  be  divided  into 
two  equal  parts,  of  which  the  children  of  8.  M.  Ball 
should  have  one  part,  and  the  children  and  grandchild 
of  W.  W.  Ball  should  have  the  other,  or  whether  they 
should  all  take  per  capita.  The  court  below  held  that 
the  estate  was  to  be  divided  per  capita  among  all  the 
children  and  the  grandchild.  And  thereupon  the 
children  of  8.  M.  Ball  applied  to  this  court  for  an 
appeal;  which  wa&  allowed. 

M.  D.  Bally  for  the  appellants. 
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1876.        J.  D.  Ball,  for  the  appellees. 

March 
Tenn. 


MoNcuRB,  P.,  delivered  the  opinion  of  the  court. 

Ball 
&  als. 

V.  The  question  which  this  case  presents  to  us  for  our 

&  als.  decision  is,  how  the  estate  of  Mrs.  Martha  C.  Ball 
should  be  divided  among  her  heirs  at  law;  that  is,  in 
what  shares  and  proportions. 

She  died  intestate  in  the  county  of  Fairfax,  seized 
of  real  estate,  and  leaving  as  her  only  heirs  at  law, 
five  children  of  a  deceased  son,  six  children  of  another 
deceased  son,  and  a  grandchild  of  the  latter  son.  The 
question  is  whether  her  estate  should  be  divided  into 
twelve  equal  parts,  and  one  of  said  parts  be  allotted  to 
each  of  the  said  eleven  living  children,  and  the  re- 
maining part  to  the  said  grandchild  as  representing  or 
standing  in  the  place  of  its  deceased  parent;  or  should 
be  first  divided  into  two  equal  parts,  and  one  of  said 
parts  be  allotted  to  the  said  five  children  of  one  of  the 
sons,  equally  to  be  divided  among  them;  and  the 
other  of  said  two  equal  parts  be  allotted  to  the  said 
six  children  and  said  grandchild  of  the  other  son 
equally  to  be  divided  among  them. 

The  court  below  decided  that  the  former  is  the  true 
legal  mode  of  apportionment  in  this  case;  that  is  an 
equal  division  among  all  the  said  eleven  children  and 
the  said  grandchild,  allotting  to  each,  one  equal  twelfth 
part  of  the  inheritance. 

The  appellants,  who  are  the  said  five  children  of  the 
said  first  named  deceased  son,  complain  of  the  said  de- 
cree as  being  prejudicial  to  their  rights,  and  insist  that 
the  other  mode  of  division  and  allotment  before  men- 
tioned ought  to  have  been  pursued.  . 

The  court  is  of  opinion  that  there  is  no  error  in  the 
said  decree  of  the  court  below,  and  that  the  mode  of 


Digitized  by 


Google 


COURT    OP  A?PBALS    OP  VIRGINIA.  327 

division  and  allotment  adopted  by  that  court  is  the     1876. 
trae  and  legal  mode,  and  accords  with  the  true  intent    T«nn. 

and  meaning,  if  not  the  literal  terms,  of  the  law  of 

descents.    If  one  of  the  said  two  sons  of  the  intestate     ?^} 

&  als. 

had  been  living  at  her  death,  and  the  other  dead,  then  v. 
the  mode  of  division  and  allotment  contended  for  by  &  als. 
the  appellants  would  have  been  the  true  mode.  But 
as  both  were  then  dead  and  their  respective  children 
then  living  were  all  in  the  same  degree  of  kindred  to 
the  intestate,  the  said  children  were  entitled  in  their 
own  right  to  equal  shares  of  the  estate;  and  the  other 
child  being  then  dead,  its  only  child  was  entitled  to  an 
equal  share,  per  stirpes j  to  wit:  to  the  share  which  the 
deceased  parent  if  living  would  have- taken. 

The  intestate  having  left  descendants,  her  estate  -de- 
scended to  them  by  the  express  provision  of  the  first 
clause  of  the  first  section  of  the  statute  of  descents, 
Code,  p.  916,  ch.  119,  §  1 ;  and  the  third  section  of  the 
same  statute,  p.  917,  prescribes  when  the  division  and 
allotment  shall  be  per  capita  and  when  per  stirpes. 
Whenever  those  entitled  to  partition  are  in  the  same 
degree  of  kindred  to  the  intestate,  they  shall  take  per 
capita  or  by  persons;  and  where  a  part  of  them  being 
dead  and  a  part  living,  the  issue  of  those  dead  shall 
take  per  stirpes.  And  the  same  rule  applies  to  the 
living  descendants  however  remote  may  be  their  de- 
gree of  kindred  to  the  intestate.  While  the  statute 
does  not  expressly  enumerate  all  the  degrees  of  kin- 
dred of  the  remote  descendants,  it  expressly  includes 
all  and  plainly  provides  a  rule  for  all. 

There  is  nothing  in  the  decision  of  the  case  of 
Davis  V.  Bowcj  6  Rand  355,  which  is  at  all  in  conflict 
with  the  foregoing  opinion.  On  the  contrary  the 
principles  of  that  decision  seem  fully  to  accord  with 
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1876.    what  has  been  said  in  this  case.    But  it  is  deemed  un- 
Tma,    necessary  to  make  any  farther  comments  upon  that 


case  or  refer  to  any  other. 


&^        We  think  the  decree  of  the  court  below  ought  to  be 
V.      affirmed. 

BaU 
&  als. 

Dbcbbb  affirmbd. 
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Supervisors  of  Bedford  v.  Winqfibld,  Judge. 

March  23. 

1.  For  the  purposes  for  which  and  the  principles  upon  which  writs  of  pro-       187^* 

Inarch 
hibition  will  be  awarded,  see  the  opinion  of  Christian  J.  Term. 

2.  A  judge  of  a  circuit  court  has  authority  to  control  the  court-house  in 

which  he  administers  justice,  to  the  extent,  at  least,  of  preventing 
any  interference  with  the  discharge  of  the  public  business,  and  of 
having  necessary  jury  rooms  and  other  conveniences  for  that  purpose. 

3.  Where  there  is  any  such  interference  by  the  board  of  supervisors  of  a 

county,  or  any  one  else,  the  judge  certainly  has  the  right  to  enquire 
into  it.  If  in  doing  so  he  violates  the  law  or  infringes  upon  the  rights 
of  others,  his  action  may  be  corrected  by  a  writ  of  error.  But  it  is 
not  a  case  in  which  prohibition  will  lie. 

4.  The  board  of  supervisors  of  a  county  order  that  one' of  the  jury  rooms 

attached  to  the  court-house  shall  be  prepared  to  be  used  as  a  part  of 
the  clerk's  office  of  the  county  court,  and  this  order  is  approved  by 
the  county  court.  The  judge  of  the  circuit  court  thereupon  makes  a 
rule  upon  the  bokrd  of  supervisors  to  show  cause  why  they  shall  not 
be  restrained  from  making  the  changes  in  the  room.  This  court  will 
not  restrain  him  by  prohibition  from  proceeding  under  the  rule;  but 
the  board  should  make  their  defense  in  the  circuit  court;  and  any 
crrw  of  the  judge  in  that  proceeding  may  be  corrected  by  writ  of 
error  to  this  court. 

This  was  a  rule  upon  the  Honorable  G.  A.  Wing- 
field,  jadge  of  the  circuit  court  of  Bedford  county, 
made  on  the  motion  of  the  board  of  supervisors  of 
that  county,  to  show  cause  why  a  writ  of  prohibition 
should  not  be  issued,  forbidding  him  to  interfere  with 
the  board  in  making  certain  alterations  in  the  court- 
house building  for  the  enlargement  of  the  accommo- 
Vol.  xvxn — 42 
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1876.     dations  for  the  clerk's  office  of  the  county.    The  case 
Tem.    is  stated  by  Judge  Christian  in  his  opinion. 


f  B^\     '^^  ^^^  Thurman^  for  the  petitioners. 

V. 

Judge.        Christian  J.  delivered  the  opinion  of  the  court. 

Application  is  made  to  this  court  by  the  board  of 
supervisors  of  Bedford  county,  invoking  its  original 
jurisdiction  by  way  of  prohibition,  to  restrain  and  pro- 
hibit the  Hon.  G.  A.  Wingfield,  judge  of  the  circuit 
court  of  Bedford  county,  from  awarding  a  writ  of 
prohibition,  or  otherwise  interfering  with  the  board  of 
supervisors  of  said  county,  so  as  to  prevent  said  board 
from  making  certain  contemplated  ; changes  in  the 
court-house  of  said  county. 

In  the  petition  filed  by  said  board  it  is  alleged,  in 
substance,  that  upon  application  to  the  board  at  its 
meeting  in  June  1875,  by  the  clerk  of  the  county 
court,  requesting  that  additional  room  be  provided  for 
the  records  of  the  county,  the  board  made  an  order 
requiring  that  a  room  adjoining  the  county  court 
clerk's  oflSice,  which  had  been  used  as  a  lawyer's  office, 
should  be  fitted  up  as  a  part  of  said  county  court 
clerk's  office;  and  that  a  doorway  be  cut  in  the  parti- 
tion wall  between  said  room  and  the  clerk's  office,  for 
the  more  convenient  use  of  said  room  as  a  part  of  said 
clerk's  office.  The  petition  further  alleges,  that  the 
county  courts  by  its  order  entered  on  3d  June  1875,  de- 
clared that  "the  court  doth  approve,  ratify  and  con- 
firm said  order  of  the  board  of  supervisors,"  and 
"that  the  same  be  done  in  accordance  with  the  order 
of  the  board  of  supervisors." 

The  petition  then  exhibits  the  following  order  of 
the  circuit  court  of  Bedford,  entered  on  the  4th  Sep- 
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tember  1875,  to  wit:  "It  being  suggested  to  the  court  1876. 
that  the  supervisors  of  this  county  are  about  to  pro-  xenn. 
ceed  to  cut  the  walls  of  the  court-house,  for  the  pur 


pose  of  making  an  entrance  into  it  from  the  county  ^gP^/L 
cotirt  clerk's  office,  and  to  connect  a  part  of  the  court-       v. 
house  with  the  clerk's  office,  and  have  authorized  one    j^ge. 
Robert  S.  Quarles  to  cut  the  same  and  connect  it  with 
the  clerk's  office;  and  this  court  deeming  it  improper 
so  to  mutilate  the  court-house,  and  change  it  into  a 
clerk's  office,  doth  therefore  order  that  the  said  super- 
visors and  the  said  Robert  8.  Quarles  be  summoned  to 
appear  here  on  the  first  day  of  the  next  term,  to  shew 
cause,  if  any  they  can,  why  a  writ  of  prohibition 
should  not  be  issued  against  them,  to  prevent  them  . 
from  so  mutilating  and  changing  the  court-house  of 
said  county." 

Setting  out  these  facts,  and  presenting  certain  con- 
siderations why  the  circuit  court  had  no  jurisdiction 
in  the  case,  the  petition  closes  with  the  prayer  that 
this  court  will  award  the  commonwealth's  writ  of  pro- 
hibition against  the  said  circuit  judge  of  the  county  of 
Bedford,  prohibiting  him  "from  the  exercise  of  un- 
lawful jurisdiction"  in  the  premises,  and  from  further 
proceedings  against  said  board,  "and  from  in  any 
manner  hindering  or  interfering  with  the  said  board 
in  the  exercise  of  their  jurisdiction  in  the  matter 
aforesaid." 

Upon  the  presentation  of  the  petition  this  court 
awarded  a  rule  nisi  upon  the  Hon.  Q.  A.  Wingfield,  to 
shew  cause  why  the  writ  of  prohibition  should  not  be 
awarded  by  this  court. 

To  this  rule  judge  Wingfield  filed  his  answer,  in 
which  he  alleged  that  the  room  proposed  to  be  con- 
verted into  a  clerk's  office  of  the  county  court,  by 
order  of  the  board  of  supervisors,  was  one  of  the  jury 
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1876.    rooms  of  the  circuit  court,  and  that  while  it  had  been 
Tenn.    ^scd  by  permission  of  the  court  as  a  lawyer's  office. 


such  use  had  always  been  subject  to  the  right  of  the 

fB^7ni^^^^  to  use  it  as  a  jury  room.  "That  in  the  large 
V.  county  of  Bedford,  with  a  population  of  30,000  or 
ju<^e.  caore,  when  the  courts  are  in  session  with  grand  juries, 
venires  in  criminal  cases,  and  juries  in  civil  cases,  of 
necessity  the  case  must  often  arise,  when  the  use  of  all 
the  jury  rooms  will  be  required  for  the  convenient  dis- 
patch of  the  public  business,  and  that  if  the  circuit  court 
is  to  be  deprived  of  the  use  of  this  room  (which  the 
board  of  supervisors  propose  to  convert  into  a  clerk's 
office),  the  administration  of  public  justice  will  be 
greatly  impeded  and  obstructed."  He  further  alleges 
that  by  the  proposed  change  the  danger  of  destruction 
of  the  court-house  by  fire  will  be  greatly  increased. 

He  further  submits,  that  by  virtue  of  the  statute  law 
he,  as  judge  of  the  circuit  court,  had  control,  to  a  cer- 
tain  extent,  of  the  court-house  building,  and  that  he 
might,  under  his  authority  and  duty  as  circuit  judge 
ex  officio,  have  made  a  peremptory  order  preventing 
this  change,  if,  in  his  opinion,  such  change  interfered 
with  the  discharge  of  his  public  duties  as  judge  of 
said  circuit  court,  or  in  any  way  obstructed  the  ad* 
ministration  of  public  justice  in  his  said  court;  but  he 
preferred,  instead  of  issuing  such  peremptory  order,  as 
he  had  the  right  to  do,  to  award  a  rule  against  the 
board  of  supervisors,  in  order  that  it  might  be  seen 
upon  the  return  of  the  rule  whether  the  room  could 
be  used  both  for  the  purpose  of  a  jury  room  as  here- 
tofore, and  at  the  same  time  for  the  purposes  as  de- 
signed of  additional  room  for  the  records  of  the 
county  court. 

The  case  was  heard  by  this  court  upon  the  petition, 
and  the  return  made  by  judge  Wingfield,  and  the 
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arguments  of  counsel  for  the  petitioners;  and  the  1876. 
qaestion  we  now  have  to  decide  is  whether,  upon  the  xenn. 
case  made  by  the  petition  and  return,  this  court  should 


award  the  writ  of  prohibition  against  judge  Wingfield.  ?ff^7  ^ 

This  question  is  to  be  determined  by  certain  general       v. 
principles  of  law  governing  writs  of  prohibition,  which    ju^e. 
it  is  necessary  to  refer  to  in  order  to  determine  this 
question. 

1.  The  power  of  this  court  to  award  writs  of  pro- 
hibition is  conferred  by  the  constitution,  and  will 
always  be  exercised  in  a  proper  case;  and  when  the 
proper  case  is  made  by  the  pleadings  and  evidence, 
the  power  to  award  the  writ  is  unquestioned. 

2.  But,  like  all  other  extraordinary  remedies,  pro- 
hibition is  to  be  resorted  to  only  in  cases  where  the 
usual  and  ordinary  forms  of  remedy  are  insuflScient 
to  afford  redress.  And  it  issues  only  in  cases  of  ex- 
treme necessity;  and,  before  it  can  be  granted,  it 
mast  appear  that  the  party  aggrieved  has  no  remedy 
in  the  inferior  tribunals.  The  jurisdiction  is  exer- 
cised by  appellate  or  superior  courts,  to  restrain  infe- 
rior courts  from  acting  without  authority  of  law  where 
damage  or  injustice,  are  likely  to  follow  from  such 
action. 

3.  It  is  not  a  writ  of  right  granted  ex  debito  jmtiiioe^ 
bat  rather  one  of  sound  judicial  discretion,  to  be 
granted  or  withheld  according  to  the  circumstances  of 
each  particular  case.  And  being  a  prerogative  writ, 
it  is  to  be  used  like  all  other  prerogative  writs,  with 
great  caution  and  forbearance,  for  the  furtherance  of  • 
justice,  and  to  secure  order  and  regularity  in  judicial 
proceedings,  where  none  of  the  ordinary  remedies  pro- 
vided by  law  are  applicable. 

4.  It  is  a  principle  of  universal  application,  and  one 
which  lies  at  the  very  foundation  of  the  law  of  pro- 
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1876.  .  hibition,  that  the  jurisdiction  is  strictly  confined  to 

TCTin.    cases  where  no  other  remedy  exists;  and  it  is  always 

a  suflSicient  reason  for  withholding  the  writ,  that  the 


f  B^^d  P^^^y^  aggrieved  has  another  and  complete  remedy  at 

V.  law. 
ju^e.  &•  Another  fundamental  principle,  and  one  which  is 
to  be  constantly  borne  in  mind  in  determining  whe- 
ther an  appropriate  case  is  presented  for  the  exercise 
of  this  extraordinary  jurisdiction  is,  that  the^writ  is 
never  allowed  to  usurp  the  functions  of  a  writ  of 
error,  and  can  never  be  employed  as  a  process  for  the 
correction  of  errors  of  inferior  tribunals.  High  on 
Ex.  Remedies  651,  556,  and  cases  there  cited. 

Let  us  now  apply  these  general  principles  to  the 
case  before  us. 

It  will  be  conceded  that  the  circuit  court  of  Bed- 
ford, as  all  circuit  courts,  is  invested  by  law  with  ju- 
risdiction to  issue  writs  of  prohibition.  Whatever 
irregularities  may  have  been  committed  by  said  court 
in  the  exercise  of  its  general  jurisdiction,  in  this  par- 
ticular case,  was  a  subject  of  defence  in  answer  to  the 
rule.  For  instance,  if,  as  is  urged  here,  there  was  no 
relator^  at  whose  instance  the  rule  was  made  by  judge 
Wingfield;  or  if,  as  was  insisted  in  argument,  the 
county  court  having  concurrent  jurisdiction  of  the  subject 
matter  had  already  control  of  it,  and  had  passed  upon 
it,  these  are  matters  of  defence  upon  an  answer  to  the 
rule,  and  ought  to  have  been  made  in  the  circuit  court, 
and  are  not  proper  grounds  for  a  writ  of  prohibition 
•    from  this  court. 

The  process  awarded  by  judge  Wingfield,  while 
called  in  the  proceedings  a  writ  of  prohibition,  was  a 
mere  rule  awarded  by  him,  ex  mero  motUj  upon  the 
board  of  supervisors,  making  inquiry  of  them  why 
they  proposed  to  convert  one  of  the  jury  rooms  of  the 
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circuit  court  into  a  clerk's  office  of  the  county  court, .  1876. 
and  to  show  cause  why  they  should  wot  be  prohibited  Term, 
from  80  doing.     We  think,  as  judge  of  the  circuit 


court,  he  had  a  right  to  make   this   inquiry.     The  ^  g^!^*^ 
statute  law  confers  upon  the  circuit  judge  control  of      v. 
the  court-house  in  which  he  administers  justice,  to  the    j^igt. 
extent,  at  least,  of  preventing  any  interference  with  the 
discharge  of  the  public  business,  and  of  having  neces- 
sary jury  rooms  and  other  conveniences  for  the  pur- 
pose. 

When  there  is  any  such  interference  by  the  board  of 
supervisors,  or  any  one  else,  he  certainly  has  the  right 
to  enquire  into  it.  If  in  that  enquiry  he  violates  the 
law,  or  infringes  upon  the  rights  of  others,  his  action 
is  subject  to  be  corrected  upon  a  writ  of  error.  But  it 
is  not  a  case  in  which  prohibition  will  lie.  All  the 
objections  made  here  to  the  action  of  judge  Wingfield, 
and  urged  as  grounds  of  prohibition,  could  properly 
be  made,  and  ought  to  be  made,  upon  the  return  of 
the  rule  made  by  him. 

This  court  will  certainly  not  interfere,  by  the  extra- 
ordinary remedy  of  prohibition,  to  prevent  him  from 
making  an  enquiry,  which  he  has  a  right  to  make, 
especially  when  all  the  grounds  of  objection  urged 
to  his  action  may  be  made  as  matters  of  defence-  in 
answer  to  the  rule,  and  the  whole  question  more  pro- 
perly adjudicated  in  the  circuit  conrt.  We  say  more 
properly  in  the  court  below,  because  the  whole  case 
can  be  there  fully  heard  upon  the  facta;  and  the  orders 
made  by  the  board  of  supervisors,  and  the  county 
court,  if  ez  pariCy  as  they  may  be,  can  be  reviewed  and 
fully  considered. 

To  grant  the  writ  of  prohibition  in  this  case,  would 
be  to  establish  a  new  practice,  and  to  lend  the  aid  of 
this  high  prerogative  writ,  which  is  always  issued  with 
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1876.     cautioD,  and  when  there  is  no  adequate  remedy,  in  a  case 

Term,    where  the  parties  have  ample  remedy  in  the  court  be- 

low,  and  by  writ  of  error  to  this  court.    This  court 


f  B^7'^d  ^''  always  discourage  and  put  its  seal  of  disapproba- 
V.       tion  upon  every  attempt  to  use  the  writ  of  prohibition 

Judge.  ^^  usurp  the  functions  of  a  writ  of  error,  and  to  em- 
ploy it  as  a  process  to  correct  the  error  of  inferior  tri- 
bunals, instead  of  the  regular  modes  by  appeals  and 
writs  of  error.  The  rule  awarded  against  the  respon- 
dent, Hon.  G.  A.  Wingfield,  judge  of  circuit  court  of 
Bedford,  is  discharged. 

BULE  DISCHARGED. 
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Pbnn,  assignee^  v.  Hamlbtt  ^  afo. 

Maxt^  30. 

L  A  blank  paper  is  signed  and  sealed  by  a  principal  and  three  others  who      .  ,  7^ 

March 
intend  to  be  his  sureties,  and  it  is  left  with  the  principal  to  be  filled      Term. 

up  and  signed  by  him.   He  does  fill  it  up  and  deliver  it  to  the  obligee 

named  therein.    It  is  not  the  bond  of  the  three,  and  does  not  bind 

them.     But  the  principal  having  filled  it  up,  and  delivered  it  when 

thus  complete,  it  is  his  bond,  and  binds  him. 

This  was  an  action  of  debt  in  the  circnit  court  of 
Henry  eonnty,  brought  by  Susan  8.  Penn,  assignee  of 
H.  C.  France,  against  John  T.  Hamlett,  Wm.  S.  Reed, 
George  S.  Hairston  and  M.  F.  Gravely.  On  the  trial 
there  was  a  judgment  in  favor  of  the  defendants;  and 
the  plaintiff  applied  to  this  court  for  a  writ  of  error 
and  supersedeas;  which  was  awarded.  The  case  is 
stated  by  judge  Christian  in  his  opinion. 

(Md  ^  CarringUm  and  J.  M  Peww,  for  the  appellant* 

Jones  ^  Bouldin  and  CabeU  ^  P.,  for  the  appellees. 

Chbistian,  J.,  delivered  the  opinion  of  the  court. 

This  case  is  before  us  upon  a  writ  of  error  to  a  judg- 
ment of  the  circuit  court  of  Henry  county. 

The  action  was  debt  upon  a  bond  signed,  or  pur- 
porting to  be  signed,  by  four  obligors.    The  bond  was 
payable  to  H.  C.  France,  who  assigned  it  to  Mrs.  Su- 
san 8.  Penn,  the  appellant  here. 
Vol.  xxvn — 43 
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1876.        The  bond  is  in  the  following  form : 

March 
Term. 

On  or  before  the  10th  day  of  October,  1867,  with 

Penn,    interest  from  date,  we  promise  to  pay  H.  0.  France 

assignee, 

V.       the  just  and  full  sum  of  seven  hundred  dollars,  for 

Hamlett         i  .      ^ 

&  ais.     value  received. 

Witness  the  following  signatures  and  seals,  this  the 
28d  day  of  November,  1866. 

Jno.  T.  Hamlett,  [Seal.] 
Wm.  S.  Rbbd,  [Seal.] 
Geo.  S.  Hairston,  [Seal.] 
M.  F.  Gravely,  [Seal] 

To  the  action  on  this  bond,  two  of  the  defendants, 
Geo.  8.  Hairston  and  M.  F.  Gravely,  pleaded  non  est 
factum. 

Upon  the  trial  of  the  issue  made  on  this  plea,  the 
jury  found  a  special  verdict  in  the  following  words: 

We,  the  jury,  do  find  the  following  facts  proved, 
viz :  That  the  defendant,  John  T.  Hamlett,  in  a  nego- 
tiation with  France,  the  obligee,  for  the  purchase  of 
several  mules  at  a  price  which  was  not  agreed  on,  said 
Hamlett  was  required  by  said  France  to  give  a  bond 
withTgood  security  for  whatever  might  be  agreed  upon 
as  the  price;  which  Hamlett  promised  to  procure  and 
deliver  to  him.  That  the  said  Hamlett  sometime 
afterwards  applied  to  the  defendants,  George  S.  Hairs- 
ton and  William  S.  Reed,  to  become  securities  on 
such  bond;  and  at  a  meeting  of  said  Hamlett,  Beed 
and  Hairston,  all  present,  Hamlett  stating  that  he 
wished  to  show  to  France  that  he  could  give  as  good 
a  bond  as  any  man  in  Henry,  that  the  prices  of  Hie 
mules  had  not  been  agreed  on,  but  would  not  exceed 
seven  hundred  and  fifty  dollars,  and  he  thought  might 
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be  seven  hundred  dollars;  and  assnring  said  Hairston  1876. 
and  Reed  that  if  they  would  become  sureties,  he  would  xera. 
procure  Mrs.  Matilda  Gravely,  Benjamin  Gravely,  C. 


T.  Thomas,  and  D.  W.  Reamy,  to  join  as  sureties  on     ^^^* 

'  *f  ^        **  assignee, 

the  bond,  the  said  Reed  and  Hairston  did  then,  on  the       v. 

day  of ,  sign  their  names  with  said  Hamlett    ^is. 

on  a  blank  piece  of  paper,  with  only  the  names  of 
Hamlett,  Reed  and  Hairston,  with  seals  to  each  name, 
with  the  express  agreement  and  assurance  of  said 
Hamlett  that  he  would  fill  out  or  write  the  body  of 
the  bond  for  an  amount  not  exceeding  $750,  and  would 
procure  the  names  of  B.  F.  Gravely,  0.  T.  Thomas, 
and  D.  W.  Reamy,  and  that  the  paper  with  the  said 
three  names  and  seals  was  delivered  to  the  said  Ham- 
lett, to  be  delivered  as  their  bond  only  when  said 
names  were  added;  that  said  defendant,  Matilda 
Gravely,  afterwards  signed  said  blank  with  a  seal  to 
her  name,  with  the  understanding  and  upon  condition 
that  the  said  Hamlett  add  the  names  of  C.  Y.  Thomas 
and  B.  F.  Gravely,  which  he  promised  to  do;  but  said 
Hamlett  took  said  paper  and  saw  said  France,  made  a 
satisfactory  arrangement  with  said  France,  and  then 
wrote  the  body  of  said  paper  over  the  names  and  seals 
of  said  Hamlett,  Reed  and  Matilda  Gravely,  and  de- 
livered it  to  said  France.  That  after  the  bond  had 
been  filled  out  and  delivered  to  France,  Hamlett  vol- 
untarily and  without  the  knowledge  of  the  defendants 
executed  a  deed  of  trust  to  indemnify  the  defendants, 
under  which  nothing  could  be  realized  for  the  pur- 
poses of  the  deed.  But  whether  or  not,  upon  the 
matter  aforesaid,  the  issue  joined  be  for  the  plaintiff 
or  for  the  defendants,  the  jury  do  not  know,  and  there- 
fore they  pray  the  advice  of  the  court;  and  if  upon 
the  whole  matter  it  should  seem  to  the  court  that  the 
issue  is  for  the  plaintiff,  then  the  jury  find  for  the 


Digitized  by 


Google 


840  COURT   OF  APPEALS    OF  VIRGINIA. 

1876.     plaintiff  upon  said  issue  the  debt  in  the  declaration 
Tem^    mentioned,  with  interest  from  the  23d  of  November, 

1866.     But  if  upon  the  whole  matter  aforesaid  it 

Penn,     geems  to  the  court  that  the  issue  is  for  the  defendants, 

assignee, 

V.       then  the  jury  find  for  the  defendants  upon  the  said 

Hamlett    . 

&  ais.     issue. 

Upon  this  special  verdict  the  circuit  court  held  that 
the  matters  of  law  arising  thereon  was  for  the  defend- 
ants Hairston  and  Gravely,  and  accordingly  gave  judg- 
ment for  these  defendants  upon  the  plea  of  non  est 
factum. 

It  is  to  this  judgment  that  a  writ  of  error  was 
awarded  by  this  court. 

The  court  is  of  opinion  that  there  is  no  error  in  this 
judgment  of  the  circuit  court. 

The  appellees,  Hairston  and  Gravely,  with  the  other 
two  obligors,  not  only  signed  their  names  upon  condi- 
tion that  three  others  should  sign  with  them,  but  it 
appears  by  the  special  verdict  that  when  they  signed 
their  names  and  affixed  their  seals,  it  was  upon  a  bloiik 
piece  of  paper,  with  no  obligation  or  writing  of  any  kind 
above  their  signatures.  Such  a  paper  was  not  the  deed 
of  the  parties.  It  was  a  mere  nullity.  In  Shepherd's 
Touch-stone,  page  54,  the  ancient  rule  of  the  common 
law  is  thus  declared:  "Every  deed  well  made  must  be 
written;  i.  e.y  the  agreement  must  be  all  written  before 
the  sealing  and  delivery  of  it;  for  if  a  man  seal  and 
deliver  an  empty  piece  of  paper  or  parchment,  albeit 
he  do  thereinwithal  give  commandment  that  an  obli- 
gation or  other  matter  shall  be  written  in  it,  and  this 
be  done  accordingly,  yet  this  is  no  good  deed."  See 
also  4  Comy.  Digest  157;  Plowd.  808;  Coke  Lit.  171. 
We  know  of  no  decision  by  which  this  ancient  doc- 
trine of  the  common  law  has  been  overruled. 
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On  the  contrary,  this  rule  of  the  common  law  has  i876. 
been  often  reaffirmed  by  this  court  as  well  as  by  the  Term, 
supreme  courts  of  other  states  of  the  Union.    Asherry 


V.  CaUaway^  1  Wash.  72;  Harrison  v.  TiemanSj  4  Rand,     ^f^'** 

assignee, 

177;  Bhea  v.  Gibson's  ex'or,  10  Qratt.  215;  Ayres  v. 
V.  Hayne,  1  Ohio  R.  868;  Gilbert  v.  Anthony,  1  Terger's  ^^^^ 
R.  69  Tenn.;  Byers  v.  McClanahan,  6  Gill.  &  John. 
250  Maryland.  See  also  2  Rob.  Prac.,  new  ed.  17, 
and  cases  there  cited;  Preston  v.  HvU,  28  Gratt.  600. 
These  decisions  (and  there  are  none  to  the  contrary) 
follow  the  ancient  rule  of  the  common  law,  and  are 
founded  on  the  following  principles:  Deeds  are  of  a 
higher  nature  than  parol  contracts,  and  there  are  great 
and  important  distinctions  between  the  operation  and 
effect  of  these  different  species  of  contracts.  The  rea- 
son of  which  is,  that  the  first  are  supposed  to  be  made 
upon  greater  deliberation  and  with  greater  solemnity : 
they  are  first  to  be  written,  by  which  they  are  ex- 
empted from  that  uncertainty  arising  from  the  imper- 
fection of  memory,  to  which  unwritten  contracts  must 
always  be  exposed;  they  are  then  to  be  sealed  by  the 
party  bound;  and,  lastly,  to  be  delivered,  which  is  the 
consummation  of  his  resolution.  None  of  this  delibe- 
ration and  little  of  this  solemnity  is  to  be  found  in  the 
signing  and  sealing  of  a  blank  piece  of  paper  on  which 
anything,  may  afterwards  be  written,  and  whether  with 
or  without  the  consent  of  the  party  who  signed  it,  must 
depend  entirely  on  oral  testimony,  subject  not  only  to 
the  uncertainty  arising  from  the  imperfection  of  hu- 
man memory,  but  exempted  from  those  checks  on 
perjury  which  would  exist  in  a  deed  regularly  exe- 
cuted, and  which  could  only  be  altered  by  erasure  or 
interlineation. 

One  of  the  essential  requisites  constituting  a  deed 
is,  that  it  should  be  written,  as  well  as  signed,  sealed 
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1876.    and  delivered.     The  appellees  in  this  case  having  (ac- 

Term,    cording  to  the  special  verdict)  signed  and   sealed  a 

blank  piece  of  paper ^  were  not  bound,  and  the  plea  of 


Penn,    ^Kyy^  ^i  factum  was  a  ffood  plea.     What  was  written 

assignee,  c  * 

V.  over  these  signatures  and  seals  did  not  bind  them^ 
^  ais.  unless  it  could  be  shown  that  the  authority  to  execute 
the  writing  and  deliver  the  paper  was  given  to  another 
under  seal.  Nothing  of  this  sort  is  pretended.  The 
signing  and  sealing  of  a  blank  was  not  their  deed,  bat 
was  a  mere  nullity,  which  could  not  bind  them. 

This  view  of  the  case  makes  it  unnecessary  to  con- 
sider the  argument  or  the  authorities  relied  on  by  the 
learned  counsel  for  the  appellants.  The  cases  of  Ward 
V.  Chum^  18  Gratt.,  and  Nash  v.  Fugate^  24  Qratt,  and 
other  cases  referred  to  by  him,  were  decided  on  very 
different  principles,  which  have  no  application  to  the 
case  before  us.  We  have  here  the  simple  case  of  a 
blank  piece  of  paper  signed  and  sealed  by  the  appel- 
lees, and  written  over  by  another,  and  delivered  by 
another  without  authority  under  seal  to  make  such 
writing  and  delivery, — such  a  paper  is  no  deed;  and 
the  circuit  court  did  not  err  in  so  declaring. 

In  the  recent  case  of  Preston  v.  HvU^  cited  supray 
judge  Staples^  in  an  elaborate  opinion,  in  which  he  re- 
views many  of  the  English  and  American  cases,  con- 
clusively shows  that  the  law  is  well  settled,  that  a 
paper  not  complete  on  its  face,  to  the  extent  of  hav- 
ing a  blank  which  is  essential  to  be  filled  in  order  to 
make  it  a  perfect  deed,  is  not  the  deed  of  the  parties; 
and  that  authority  by  parol  to  an  agent  to  fill  such 
blank  does  not  make  the  instrument  a  valid  deed. 
Such  authority  must  itself  be  under  seal. 

This  case  is  decisive  of  the  one  under  consideration. 
If,  as  was  held  by  this  court  in  Preston  v.  HuUj  a  bond 
in  which  the  name  of  the  obligee  was  blank  when 
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it  was  signed  by  the  parties,  was  not  their  deed,  and  1876. 
that  no  authority  by  parol  to  fill  the  blank  coald  make  T«m. 
it  valid,  certainly  a  signature  and  seal  on  a  blank  piece 


of  paper,  afterwards  written  over  without  authority,     ^f*^* 

^  ^     ^  •"    assignee, 

or  by  parol  authority,  is  not  a  good  deed.  v. 

But  the  court  is  further  of  opinion,  that  the  said  &^k. 
circuit  court  erred  in  entering  a  judgment  in  favor  of 
the  defendant  Hamlett.  As  to  him  the  bond  was  a 
valid  instrument, — ^it  having  been  written,  signed, 
sealed  and  delivered  by  him.  He  is  therefore  bound 
by  it,  though  the  other  defendants  cannot  be  held 
liable. 

Judgment  reversed  as  to  Hamlett,  appirmed  as  to 

THE  other  dependants. 
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Term. 


mtJxmmL 

Commonwealth  v.  Chbs.  &  Ohio  E.  R  Co.— Four  cases. 

March  30. 

1876.      I.  The  state  has  not,  either  by  statute  or  contract,  relinquished  her  right 
^^^  to  tax  that  portion  of  the  Chesapeake  and  Ohio  nuhroad  which  lies  be- 

tween the  city  of  Richmond  and  the  town  of  Covington,  and  all  the 
property  of  the  company,  real  and  personal,  belonging  to  that  part  of 
the  road,  and  a  fair  proportion  of  its  rolling  stock,  and  of  the  earn- 
ings of  the  company,  to  be  ascertained  and  apportioned  in  such  mode 
as  may  be  prescribed  by  law.  But  she  has  relinquished  the  right  to 
tax  the  property  of  the  company  lying  west  of  Covington. 

2.  A  state  cannot  tax  the  bonds  of  a  railroad  company  held  by  persons 
living  out  of  the  state. 

These  were  motions  by  the  commonwealth,  in  the 
circait  conrt  of  the  city  of  Richmond,  against  the 
Chesapeake  and  Ohio  Railroad  Company,  for  fines  upon 
the  company  for  their  failure  to  comply  with  the  laws 
of  the  state  in  relation  to  the  taxation  of  such  corpo- 
rations. The  company  appeared  and  defended  the 
motions,  on  the  grounds  that,  under  their  contract 
with  the  state,  their  property  could  not  be  taxed  until 
their  profits  amounted  to  ten  per  centum  per  annum  on 
their  capital ;  and  it  was  agreed  that  the  profits  of  the 
company  had  not  at  any  time  amounted  to  ten  per 
cent,  a  year  on  its  capital. 

The  parties  agreed  a  case,  and,  dispensing  with  a 
jury,  submitted  the  whole  matter  of  law  and  fact  to 
the  judgment  of  the  court:  and  the  court  held  that 
there  was  no  liability  on  the  part  of  the  defendant, 
and  dismissed  the  motions.     And  thereupon  the  At> 
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tomey  Oeneral  applied  to  this  court  for  a  supersedeas;  1876. 
which  was  allowed.  The  cases  are  sufficiently  stated  Term. 
by  Judge  Anderson  in  his  opinion.  

Comm'lth 

V. 

The  Attorney  GeneraL  for  the  commonwealth.  c.  &  Ohio 

R.R.C0. 

J3".  Wickham  and  Wm.  J.  Robertson^  for  the  appellees. 
Anderson  J.  delivered  the  opinion  of  the  court. 

The  important  question  in  each  of  these  causes  is  as 
to  the  right  of  the  commonwealth  to  impose  a  tax 
upon  property  of  the  Chesapeake  and  Ohio  Railroad 
Company  when  the  profits  of  the  company  have  not 
amounted  to  ten  per  centum  a  year  upon  its  capital. 
There  is  no  question  that  corporations  are  in  general 
like  natural  persons,  liable  to  taxation.  Their  capital 
stock  or  their  property,  both  real  and  personal,  is  tax- 
able to  the  corporation  itself.  But  this  company 
claims  an  exemption  by  contract  with  the  state  from 
taxation. 

The  question  as  to  the  power  of  a  state  legislature 
to  grant  to  a  corporation  the  immunity  of  an  exemp- 
tion from  taxation  has  been  much  debated,  and  de- 
cbions  have  been  conflicting.  In  Thorpe  v.  The  Rut- 
land and  BurUngton  Railway  (27  Vt  R.  140)  a  doubt  is 
expressed  as  to  the  entire  soundness  of  the  principle 
of  legislative  exemptions  of  corporations  from  tax- 
ation. The  power  of  taxation  is  an  important  and 
essential  prerogative  of  sovereignty,  and  it  has  been 
questioned  how  far  the  legislature  can  divest  itself  of 
the  right  and  power  to  exercise  so  important  a  func- 
tion of  sovereignty,  or  how  one  legislature  can  abridge 
the  general  power  of  every  sovereignty  to  impose 

taxes  for  the  support  of   government.     Brewster  v. 
Vol.  xxvil — 44 
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1876.     Soughy  10  New  Hamp.  R.  188;  Mechanics  and  Traders^ 
T^^    Bank  v.  DeboU,  1  Ohio  St.  591;   Toledo  Bank  v.  Bandy 
'—  Id.  622. 


Comm^ith      Numerous  cases  might  be  cited  which  maintaiD  the 
c.  &  Ohio  want  of  power  in  the  legislature  to  exempt  corpora- 
tions or  property  perpetually  from  taxation.     Mr.  Red- 
field  seems  to  think  that  there  is  ground  to  question 
the  right  of  a  legislature  by  one  act  to  extinguish  this 
essential  right  of  sovereignty.     And  in  a  note  on  page 
886-6,  of  his  valuable  work  on  the  Law  of  Railways, 
he  says:  "We  should  not  be  surprised  hereafter  to  find 
this  whole  subject  of  the  right  of  a  state  legislature  to 
exempt  corporations  by  their  charter  from  taxation 
brought  in  question.  But"  he  adds,  "the  law  at  present 
is  probably  otherwise."    And    in   this  opinion   Mr. 
Cooley  concurs,  and  is  more  decided.    He  says:  "80 
far  as  the  power  of  taxation  is  concerned,  it  has  been 
so  often  decided  by  the  supreme  court  of  the  United 
States,  though  not  without  remonstrance  on  the  part 
of  the  state  courts,  that  an  agreement  by  a  state  for  a 
consideration  received,  or  supposed  to  be  received,  that 
certain  property  rights  or  franchises  shall  be  exempt 
from  taxation,  or  taxed  only  at  a  certain  agreed  rate, 
is  a  contract  protected  by  the  constitution,  that  the 
question  can  no  longer  be  considered  an  open  one." 
He  adds :  "  In  any  case,  however,  there  must  be  a  con- 
sideration, so  that  the  state  can  be  supposed  to  have 
received  a  beneficial  equivalent;  for  it  is  considered  on 
all  sides  that  if  the  exemption  is  made  as  a  privilege 
only,  it  may  be  revoked  at  any  time."  Cooley's  Const 
Lim.,  p.  280-1,  and  cases  cited. 

Supposing  the  question  of  law  to  be  settled,  as  thus 
indicated  by  Mr.  Cooley,  we  will  proceed  to  inquire: 
Has  the  state  of  Virginia  by  contract  relinquished  her 
right  of  taxation  to  any  extent  as  involved  in  these 
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causes?  She  claims  the  right  to  tax  only  that  portion  1876. 
of  the  property  and  interests  with  which  the  Chesa-  xerm. 
peake  and  Ohio  Railroad  Company  is  invested,  which 


it  derived  from  the  Virginia  Central  Railroad  Com-  Commith 
pany,  and  also  which  it  acquired  by  purchase  from  the  c.  <fc  Ohio 
state  since  its  incorporation,  which  she  contends  has 
not  been  relinquished  by  any  act  of  the  legislature,  or 
by  contract. 

The  Virginia  Central  railroad  was  a  company  char- 
tered by  the  state  of  Virginia,  and  it  constructed  the 
railroad  between  Richmond  and  Covington,  with  the 
exception  of  that  portion  which  is  known  as  the  Blue 
Ridge  railroad,  extending  frpm  the  eastern  to  the  west- 
em  base  of  the  Blue  Ridge,  a  fraction  over  sixteen 
miles,  which  was  constructed  by  the  state  of  Virginia, 
and  the  said  company  was  operating  the  whole  line  of 
road  between  Richmond  and  Covington  when  it  en- 
tered into  the  contract  referred  to.  The  states  of  Vir- 
ginia and  West  Virginia,  as  authorized  by  acts  of  their 
several  legislatures,  contracted  with  the  said  Virginia 
Central  to  construct  and  operate  a  railroad  from  Cov- 
•  ington  to  the  Ohio  river,  which  would  be  a  continu- 
ation or  extension  of  the  Central  railroad,  and  author- 
ize the  said  company  to  change  its  name  from  the 
"  Central"  to  the  Chesapeake  and  Ohio  Railroad  Com- 
pany. And  the  said  company  claims  that  all  its  pro- 
perty is  now  exempt  from  taxation  under  the  following 
clause  of  the  contract,  viz:  "And  the  said  Virginia 
Central  Railroad  Company  having  undertaken  and 
contracted  to  construct  the  said  railroad  on  the  terms 
and  conditionB  aforesaid,  it  is  hereby  declared  and  cer- 
tified that  the  said  company  shall  hereafter  be  known 
as  "The  Chesapeake  and  Ohio  Railroad  Company," 
and  is  entitled  to  all  the  benefits  of  the  charter  of  the 
Covington  and  Ohio  railroad,  and  to  all  the  rights,  in- 
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1876.     terests  and  privileges  which,  by  the  statutes  aforesaid, 
Tenm.    ^^^  Conferred  upon  the  Chesapeake  and  Ohio  Bailroad 


Company  when  organized." 

Comm'ith      rp^  divcst  a  statc  of  such  an  essential  attribute  of 

V. 

C.  &  Ohio  sovereignty,  of  such  an  important  function  of  govero- 
ment,  the  terras  of  relinquishment  should  be  clear 
and  unequivocal.  In  JRichmond  RaUway  Co.  v.  The 
Louisa  Railway  Co.y  Mr.  Justice  Orier  refers  to  former 
decisions  of  the  court  with  approbation,  "that  public 
grants  are  to  be  construed  strictly;  that  any  ambiguity 
in  the  terms  of  the  grant  must  operate  against  the  cor- 
poration and  in  favor  of  the  public,  and  the  corpora- 
tion can  claim  nothing  but  what  is  clearly  given  by 
the  act"— quoted  by  Redfield,  supra,  in  note  on  page 
482.  And  that  eminent  jurist  says:  "The  language 
of  Taney  Ch.  J.  in  Charles  River  Bridge  v.  WarreH 
Bridge,  11  Peters.  R.  420,  648,  is  still  more  specific, 
and,  in  my  opinion,  eminently  just  and  conservative: 
*the  continued  existence  of  a  government  would  be 
of  no  great  value,  if  by  implications  and  presumptions 
it  was  disarmed  of  the  powers  necessary  to  accomplish 
the  ends  of  its  creation,  and  the  functions  it  was  de- 
signed to  perform  transferred  to  privileged  corpora- 
tions.' "  "  The  conclusion  of  the  learned  judge  and  emi- 
nent jurist  is,"  says  C.  J.  RedfiM,  whose  own  opinion 
carries  with  it  almost  the  weight  of  authority,  "*that 
no  claim  in  any  way  abridging  the  most  unlimited 
exercise  of  the  legislative  power  over  persons,  natural 
or  artificial,  can  be  successfully  asserted,  except  upon 
the  basis  of  an  express  grant,  in  terms,  or  by  neces- 
sary implication'"  (note  on  p.  438).  The  express 
grant  here  is,  "to  all  the  benefits  of  the  charter  of  the 
Covington  &  Ohio  railroad,"  and  "to  all  the  rights, 
interests  and  privileges  which  by  the  statutes  are  con- 
ferred upon  the  Chesapeake  and  Ohio  Railroad  Com- 
pany when  organized." 
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Was  the  immanity  of  exemptioD  from  taxation  upon     1876. 
the  entire  line  of  its  road  from  Richmond  to  the  Ohio    Term. 

river,  now  claimed  by  the  defendant  in  error,  conferred 

by  the  charter  upon  the  Covington  and  Ohio  Railroad  Comm'ith 
Company,  or  by  statute  upon  the  Chesapeake  and  Ohio  C.  A  Ohio 
Railroad  Company  when  organized?    K  it  was  not, 
the  defendant  cannot  claim  the  immunity  under  the 
contract  before  recited. 

By  an  act  of  the  15th  of  February  1853  the  legisla- 
ture of  Virginia  had  authorized  the  construction  of  a 
railroad  from  Covington  to  the  Ohio  river,  entirely  on 
state  account.  Appropriations  had  been  made  to  the 
work  and  large  sums  expended  upon  it«  when  it  was 
arrested  by  the  late  war.  Soon  after  the  conclusion  of 
the  war,  a  portion  of  the  projected  road  falling  within 
the  limits  of  the  new  state  of  West  Virginia,  which 
had  been  carved  from  the  state  of  Virginia  by  the 
sword,  the  legislatures  of  both  states  enacted  laws,  the 
same  in  terms,  to  construct  the  railroad  between  Cov- 
ington and  the  Ohio  river,  by  an  incorporated  com- 
pany, to  be  styled  the  Covington  and  Ohio  Railroad 
Company;  and  the  law  declared  that  no  taxation  upon 
the  property  of  the  company,  that  is,  of  the  Coving- 
ton and  Ohio  Railroad  Company,  shall  be  imposed  by 
the  state,  until  the  profits  of  the  company  shall  amount 
to  ten  per  centum  a  year  upon  its  capital.  The  pro- 
perty and  rights  and  franchises  of  the  Central  Rail- 
road Company  were  taxable  to  the  company  by  the 
state  at  the  date  of  this  act.  The  state  surely  will  not 
be  held  to  have  surrendered  that  right  by  the  act 
aforesaid  providing  for  the  organization  of  a  company, 
to  be  styled  "  The  Covington  and  Ohio  Railroad  Com- 
pany," and  exempting  Us  property  from  taxation. 
There  is  no  such  relinquishment  by  express  terms,  or 
by  the  remotest  implication. 
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1876.        And  by  the  terms  of  the  contract  we  have  seen  that 

Tenn.    there  is  no  express  grant  to  the  Central  Railroad  Com- 

pany,  either  by  its  old  or  its  new  name,  of  an  exemp- 


Comm'ith  ^5^^  from  taxation  at  all.  It  was  only  an  agreement 
c.  A  Ohio  that  the  Central  Railroad  Company  should  have  all  the 
benefits  which  were  given  by  the  charter  to  the  Gov- 
ington  and  Ohio  Railroad  Company,  which  were,  that 
no  taxation  upon  the  property  of  the  Covington  and 
Ohio  Railroad  Company  shall  be  imposed  by  the  state. 
Was  the  property,  which  the  state  now  asserts  the 
right  to  tax,  ever  property  of  the  Covington  and 
Ohio  Railroad  Company?  Never!  Then  it  was  not 
exempted  from  taxation  by  the  charter  of  the  Coving- 
ton and  Ohio  Railroad  Company;  and  the  benefit  of 
no  such  exemption  is  conferred  by  the  terms  of  said 
contract.  Nor  can  it  be  implied  that  because  the  state 
was  willing,  that  any  party  who  would  construct  and 
operate  a  railroad  from  Covington  to  the  Ohio  river 
should  be  relieved  from  all  tax  upon  the  road  and  its 
rolling  stock  or  its  earnings;  that  if  the  Central  Rail- 
road Company  should  construct  and  operate  it,  the 
said  company  should  have  that  immunity,  and  in  addi- 
tion exemption  from  all  taxation  upon  its  road  from 
Richmond  to  Covington  (then  taxable),  its  rolling 
stock  and  all  its  property,  real  and  personal,  and  its 
earnings.  Surely  it  could  not  be  claimed  that  such 
was  a  necessary  implication.  The  reverse  is  a  more 
reasonable  inference,  to  wit:  that  the  state  did  not  in- 
tend to  relinquish  a  subsisting  right  of  taxation  upon 
a  road  which  was  already  completed  and  in  operation, 
and  upon  a  work  which  was  then  the  exclusive  pro- 
perty of  the  state,  which  the  new  company  had  the 
privilege  of  purchasing,  but  for  the  purchase  of  which 
it  does  not  appear  that  even  a  proposition  was  then 
pending,  and  which  it  did  not  until  some  time  after* 
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wards  acquire,  and  then  by  a  separate  contract,  in     1876. 
which  it  does  not  appear  that  there  was  any  stipulation    Term. 


for  exemption  from  taxation.  

Is  exemption  from  taxation,  conferred  by  the  statutes  Comm'ith 
referred  to  in  the  contract,  upon  the  Chesapeake  and  c.  &  bwo 
Ohio  Railroad  Company  when  organized?    There  is  a        *  ^' 
provision  in  section  14  of  the  act  of  March  let,  1867, 
that  it  shall  have  the  right  any  time  within  two  years 
after  its  organization  to  purchase  the  stock  held  by  the 
state  in  said  company,  and  that  it  may  also  purchase 
the  right  of  the  state  in  and  to  the  Blue  Ridge  rail- 
road in  the  way  prescribed  by  the  act.    But  we  have 
been  unable  to  find  any  provision  in  the  statutes  refer- 
red to  exempting  the  Chesapeake  and  Ohio  Company 
when  organized  from  taxation. 

We  are  therefore  clearly  of  opinion  that  the  state 
has  neither  by  act  of  the  legislature  nor  by  contract 
relinquished  her  right  to  tax  that  portion  of  the  Chesa- 
peake and  Ohio  railroad  which  lies  between  the  city  of 
Richmond  and  the  town  of  Covington,  and  all  the  pro- 
perty of  the  company,  real  and  personal,  belonging  to 
that  part  of  its  road,  and  a  fair  proportion  of  its  roll- 
ing stock  and  of  the  earnings  of  the  company,  to  be 
ascertained  and  apportioned  in  such  mode  as  shall  be 
•prescribed  by  law;  and  that  to  this  end  it  was  entirely 
competent  for  the  legislature  to  call  for  the  information 
required  by  the  several  acts  referred  to  in  these  pro- 
ceedings. 

But  these  acts  require  not  only  reports  from  the  com- 
panies of  the  several  matters  designated  therein ;  they 
also  provide  that  the  several  companies  shall  be  collec- 
tors for  the  state  of  the  taxes  imposed  on  them  respec- 
tively, and  shall  at  the  time  fixed  for  making  their 
several  reports  pay  into  the  treasury  the  taxes  imposed 
thereon  bv  law. 
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1876.        The  first  of  these  causes,  "No.  1,  is  a  motion  against 
Tenn.    ^^^  defendant  for  a  fine  for  failing  to  make  report  as 


required  by  the  act,  and  to  pay  the  tax  imposed  by  sec- 

Comm'ith  tjou  8  Qf  the  act,  approved  July  9, 1870;  that  is,  two 
c.  &  Ohio  and  one-half  per  centum  of  its  net  earninffs  for  each 

R  R  Co 

quarter  of  a  year,  to  be  ascertained  and  paid  into  the 
treasury  as  prescribed  by  section  48  of  the  act  for  the 
assessment  of  taxes  approved  June  29,  1870.  That 
section  provides,  that  if  the  road  is  only  in  part  within 
the  commonwealth,  the  report  shall  show  what  part  is 
within  the  commonwealth,  and  what  proportion  the 
same  bears  to  the  entire  length  of  the  road.  The  said 
eighth  section  can  therefore  be  fairly  construed  to  im- 
pose a  tax  only  upon  the  proportion  of  the  net  earn- 
ings of  that  portion  of  the  road  which  is  within  this 
commonwealth.  But  as  we  have  seen,  a  small  portion 
of  that  is  part  of  the  Covington  and  Ohio  portion  of 
the  Chesapeake  and  Ohio  road,  and  which  was  ex- 
empted by  contract  from  taxation  until  the  profits  of 
the  company  shall  amount  to  ten  per  centum  a  year 
upon  its  capital,  which  has  not  yet  been  realized.  The 
court  is  of  opinion,  that  the  tax  imposed  by  this  sec- 
.tion  on  that  portion  of  the  defendants'  road  which  lies 
between  Richmond  and  Covington  is  valid,  and  bind- 
ing upon  the  company.  But  if  it  can  be  construed  to 
impose  a  tax  upon  any  part  of  the  company's  road  west 
of  Covington,  or  upon  the  net  income  derived  there- 
from, which  probably  was  not  intended  by  the  legisla- 
ture, being  embraced  in  the  contract  of  exemption,  it 
would  be  unconstitutional  and  void. 

No.  2  is  a  motion  for  a  fine  for  failing  to  report,  as 
required  by  section  91  of  the  act  of  February  1871, 
and  to  pay  the  tax  imposed  by  section  8  of  act  of 
March  24, 1871.  The  tax  imposed  by  this  section  is 
fifty  cents  on  every  hundred  dollars  of  the  estimated 
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value  of  the  real  and  personal  property  of  the  com-     1876. 
pany,  and  one-half  of  one  per  centum  upon  the  net    t^ 

earnings  of  the  company  per  annvm  in  excess  of  $1,000, 

to  be  ascertained  and  paid  into  the  treasury  as  pre-  Comm*lth 
scribed  in  section  91  of  the  aforesaid  act.     This  act  is  C.  <k  Ohio 

■o   x%  ry 

obnoxious  to  the  objection  made  to  the  act  of  the  pre- 
vious year,  so  far  as  it  imposes  a  tax  upon  any  part  of 
the  Covington  and  Ohio  portion  of  the  defendants' 
road. 

No.  8  is  a  motion  for  a  fine  for  failing  to  report,  as 
required  by  section  91  of  the  act  of  March  15, 1872, 
and  to  pay  the  tax  imposed  by  section  8  of  the  act  of 
April  8, 1872.  The  tax  imposed  by  this  section  is  the 
same  imposed  by  the  act  of  the  previous  year  upon  the 
real  and  personal  property  of  the  company,  and  so  far 
as  it  is  a  tax  upon  the  property  of  the  company,  be- 
longing to  that  portion  of  the  road  lying  west  of  Cov- 
ington, for  the  reasons  already  stated,  it  is  invalid. 
But  it  is  provided,  that  in  lieu  of  the  property  tax 
there  shall  be  paid  upon  the  indebtedness  of  the  com- 
pany, out  of  all  interest  due  and  payable  upon  such 
indebtedness  after  the  passage  of  said  act,  a  tax  equi- 
valent to  fifty  cents  upon  the  one  hundred  dollars  of 
the  market  value  of  the  bonds  upon  which  such  in- 
terest shall  accrue,  the  market  value  of  such  bonds  to 
be  ascertained  as  of  the  first  day  of  May  in  each  year. 
And  the  company  is  required  to  retain  and  collect  for 
the  state  the  said  tax  out  of  the  interest  upon  its  in- 
debtedness, as  well  as  to  bonds  held  and  owned  by 
non-residents  as  residents  of  this  state,  and  deducting 
the  tax  from  the  interest,  to  pay  the  same  into  the 
treasury,  to  the  credit  of  the  auditor  of  public  ac- 
counts, within  thirty  days  after  such  interest  shall  have 
become  due  or  payable.     And  the  tax  so  retained  and 

paid  over  shall  be  pro  lanto  a  just  and  proper  credit  and 
Vol.  XXVII — 45 
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1876.    offBet  in  favor  of  said  company  against  any  claim  for 

Tenm.    such  interest.    And  it  is  fiirther  provided,  that  the 

bonds,  out  of  the  interest  upon  which  such  tax  shall  be 


Comm'ith  retained,  shall  be  exempt  in  the  hands  of  their  owners 
c.  &  Ohio  from  the  tax  imposed  by  this  state  upon  property  and 
*  ^'  from  assessment.  It  is  contended  by  the  learned  coun- 
sel for  the  defendant  that  this  tax  is  unlawful.  It  is 
obviously  a  tax  upon  the  creditor,  whether  resident  or 
non-resident,  which  is  required  to  be  paid  by  the 
debtor,  whose  domicil  is  within  the  state. 

It  seems  to  be  pretty  well  settled  by  judicial  de- 
cisions, that  the  stock  or  bonds  of  a  corporation  of  this 
state,  which  are  owned  and  held  by  inhabitants  of 
another  state,  are  not  liable  to  taxation  here.  Judge 
Bedfield  says:  "As  to  shareholders'  interest,  and  all 
choses  in  action,  they  are  personal  to  the  creditor,  and 
only  taxable  in  the  place  of  his  domicil.  The  creditor 
cannot  be  taxed  in  the  place  of  the  domicil  of  the 
debtor,  unless  he  resides  there ;  nor  can  the  debtor  be 
taxed  for  the  debt,  and  allowed  to  deduct  the  tax  from 
it;  nor  can  a  tax  against  the  creditor  be  imposed  upon 
the  property  which  is  pledged  or  mortgaged  to  secure 
a  debt,  and  thus  made  to  apply  towards  the  payment 
of  the  debt.  The  legislature  has  no  power  to  tax 
choses  in  action  held  by  non-residents.  They  are  alto- 
gether beyond  their  jurisdiction.  Redfield's  Law  of 
Bailw.,  p.  461.  Angel  and  Ames  on  Corp.  §  458,  is  in 
accord.  Judge  Coola/  says  in  his  recent  work  on  Tax- 
ation, page  15,  "  corporations,  it  is  conceded,  may  be 
taxed  like  natural  persons,  on  their  property  and  busi- 
ness. But  debts  owing  to  foreign  creditors,  by  either 
corporations  or  individuals,  are  not  the  subject  of  tax- 
ation. The  creditor  cannot  be  taxed,  because  he  is  not 
within  the  jurisdiction,  and  the  debts  cannot  be  taxed 
in  the  debtor's  hands,  through  any  fiction  of  the  law, 
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-which  is  to  treat  them  as  being  for  this  purpose,  the     1876. 
property  of  the  debtors."    And  the  doctrine  as  thus    xenn. 

Jaid  down  is  supported  by  the  current  of  decisions. 

We  must  conclude,  therefore,  that  so  much  of  the  said  Comm'ith 

'  '  4  V. 

act  as  imposes  a  tax  upon  the  indebtedness  of  the  com-  C  &  Ohio 
pany,  which  is  held  and  owned  by  non-residents,  is 
invalid  and  void. 

Ko  4  is  a  proceeding  under  the  same  acts  of  assem- 
bly last  named,  which  continued  in  force  for  the  year 
1873,  and  must  be  disposed  of  in  the  same  way. 

The  tax  upon  the  indebtedness  of  the  company  is 
not  continued  by  the  act  of  1874.  The  tax  imposed 
is  a  tax  upon  the  real  and  personal  property  within 
the  commopwealth,  and  an  income  tax,  and  if  the 
same  is  confined  to  the  portion  of  the  Chesapeake  and 
Ohio  Compauy's  road  which  lies  between  the  city  of 
Richmond  and  the  town  of  Covington,  the  court  is  of 
opinion  that  the  act  by  which  it  is  imposed  is  consti- 
tional  and  valid.  We  are  of  opinion,  therefore,  to  re- 
verse the  judgment  of  the  circuit  court  with  costs  in 
each  case. 

Judgment  bbversbd. 
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Hatorpp  v.  Wbllpord,  Judge. 

March  30. 

1876.      A  householder  dying  leaving  a  widow,  without  having  had  a  homestead 
Jj*^^"  assigned  him  in  his  lifetime,  his  widow  remaining  unmarried,  is  enti- 

tled to  claim  the  same  and  have  it  assigned  to  her. 

This  was  an  application  to  thie  court  by  Mrs. 

Hatorff,  widow  of HatorflT,  deceased,  for  a  manda- 
mus to  compel  the  judge  of  the  circuit  court  of  the 
city  of  Richmond,  to  allow  her  a  homestead  out  of 
the  estate  of  her  deceased  husband.  The  case  is 
suflElciently  stated  by  Judge  Staples  in  his  opinion. 

Don  P.  Halseyy  for  the  petitioner. 

Wm.  Green^  Esq.^  at  the  request  of  the  court,  pre- 
sented his  views  in  writing  on  the  constitutionality  of 
the  homestead  act. 

Staples,  J.  The  petitioner  filed  her  application  in 
the  circuit  court  for  the  city  of  Richmond,  stating  that 
her  husband  was  in  his  lifetime  a  householder  and  the 
head  of  a  family;  that  he  died  on  the  13th  of  January 
18751  leaving  the  petitioner,  his  widow,  and  five  in- 
fant children  surviving  him;  that  her  said  husband 
was  possessed  only  of  personal  estate  at  the  time  of 
his  death,  and  that  he  had  not  selected  or  claimed  the 
homestead  to  which  he  was  entitled.  The  petitioner 
therefore  prayed  the  court  to  appoint  commissioners  to 
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assi^  the  same  to  her  in  said  property  in  the  manner  1876; 

.,     J  ,      ,  March 

prescribed  by  law.  Term. 


The  circuit  court  refused  the  application,  and  there 

upon  the  petitioner  applied  to  this  court  for  a  mandor    Hatorff 
mus.    In  response  to  the  rule  issued  against  him,  the  Weiiford, 
judge  of  the  circuit  court  has  filed  an  answer  stating  * 

at  length  the  ground  upon  which  his  refusal  was  based. 
It  is  necessary  to  a  proper  understanding  of  these 
grounds  we  should  have  before  us  so  much  of  the  act 
of  1870  as  relates  to  the  subject-matter  of  inquiry. 
That  act  is  contained  in  chapter  183,  Code  of  1873, 
page  1168.  The  tenth  section  under  which  this  ques- 
tion arises  is  as  follows : 

"  If  any  such  householder  or  head  of  a  family  shall 
have  departed  this  life  since  the  adoption  of  the  pre- 
sent constitution,  leaving  a  widow  or  infant  children, 
and  such  homestead  shall  not  have  been  selected  or 
assigned  in  the  lifetime  of  said  householder,  she,  if  re- 
maining unmarried,  or  they,  if  she  marry  or  die  before 
such  selection,  shall  be  entitled  to  claim  the  same,  and 
the  court  shall  appoint  commissioners  to  assign  the 
same  in  the  same  manner  that  commissioners  are  ap- 
pointed to  assign  dower." 

There  are  other  provisions  in  this  section,  but  it  is 
unnecessary  to  cite  them,  as  they  have  no  immediate 
connection  with  the  matter  before  us. 

The  learned  judge  of  the  circuit  court  is  of  opinion 
that  this  section  applies  only  to  the  case  of  a  husband 
or  head  of  a  femily  dying  between  the  adoption  of  the 
constitution  and  the  date  of  the  act  of  July  1870.  Ac- 
cording to  his  view,  until  the  passage  of  that  act,  or 
some  legislation  by  the  general  assembly,  the  pro- 
visions of  the  constitution  on  the  subject  of  the  home- 
stead were  wholly  inoperative.  If  therefore,  the 
householder  or  head  of  the  family  had  died  between 
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•i876.     the  two  periods  mentioned,  his  widow  or  minor  chil- 
Tenm.    d^en  would  be  deprived  of  the  benefit  secured  by  the 


constitution.     To  obviate  this  difficulty,  the  section 

HatorflF  already  quoted  was  adopted,  authorizing  them  to  do 
WeUford,  what  the  householder  or  head  of  a  family  might  and 
judge.  pj»Qjjj^|jjy  y^Qjji^  have  done  had  he  been  allowed  to  as- 
sert his  claim  to  the  homestead  exemption. 

But  where  the  householder  or  head  of  the  family 
lived  until  after  the  passage  of  the  act,  and  refused  or 
declined  to  avail  himself  of  the  provisions  intended 
for  his  benefit,  his  widow  and  minor  children,  claiming 
only  through  him,  cannot  be  permitted  to  appropriate 
his  estate  to  the  exclusion  of  creditors  and  the  adult 
children.  And  so  the  legislature  must  have  intended 
in  adopting  the  section  under  consideration.  The  pe- 
culiar phraseology  of  that  section  furnishes  very  per- 
suasive evidence  of  this  intention:  "If  any  such 
householder  or  head  of  a  family  s?iaU  have  departed 
this  life  since  the  adoption  of  the  present  constitution;^^ 
words  obviously  referring  to  some  antecedent  period. 
Whereas  if  the  design  had  been  to  give  the  law  a 
prospective  operation,  the  additional  words,  "or  shall 
hereafter  die,*'  would  have  been  inserted,  thus  placing 
the  legislative  intent  beyond  all  cavil  or  controversy. 

This  is  the  construction  given  to  the  statute  by  the 
learned  judge  of  the  circuit  court,  and  in  support  of 
it  he  has  presented  a  very  elaborate  argument.  We 
are  however  of  opinion  that  this  is  not  the  correct  con- 
struction. The  question  is  one  of  the  first  impression 
in  this  state,  and  from  its  general  importance  deserves 
careful  consideration.  The  phraseology  of  the  section 
under  consideration,  it  must  be  confessed,  is  somewhat 
peculiar,  but  the  difficulty  of  ascertaining  its  precise 
meaning  is  more  apparent  than  real. 

The  learned  counsel  for  the  petitioner  has  called  our 
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attention  to  several  statutes  in  the  Code  of  1860,  in  1876. 

which  the  same  peculiarity  of  language  is  employed,  xenn. 
For  example:  In  the  first  section  of  chapter  174  it  is 


provided  that  "where  any  suit,  motion,  (yr  other  pro-  ^^^^ 
ceeding  shall  have  remained  pending  a  year,"  &c.  There  Weiiford, 
are  other  instances  of  the  same  kind  not  necessary  to  •'"  ^  ' 
be  quoted,  all  of  them  manifestly  having  a  prospective 
operation.  Similar  examples  may  be  found  in  the 
chapter  relating  to  the  homestead  exemptions,  as  in  the 
sixteenth  section,  wherein  it  is  provided  that  "Any 
householder  or  head  of  a  family  who  shall  have  failed  to 
select  and  set  apart  a  homestead  and  personal  property 
according  to  the  provisions  of  the  foregoing  sections, 
and  who  desires  to  avail  himself  of  the  benefit  of  the 
exemptions  provided  for  in  this  act,"  &c.  These  ex- 
amples are  sufiicient  to  show  that  the  peculiar  phrase- 
ology used  in  the  tenth  section  has  been  adopted  in 
the  other  sections — that  it  has  no  special  significance, 
certainly  none  restricting  its  operation  to  the  case  of 
the  death  of  the  householder  before  the  passage  of  the 
act  That  very  section  (the  tenth),  in  connection  with 
the  twelfth  section,  furnishes  unmistakeable  evidence 
that  it  was  designed  to  extend  to  cases  occurring  after 
its  adoption.  Aft;er  declaring,  as  already  stated,  that 
if  the  householder  or  head  of  a  family  shall  have  de- 
parted this  life  since  the  adoption  of  the  present  con- 
stitution, leaving  a  widow  or  infant  children,  it  pro- 
ceeds as  follows:  "  And  such  homestead  shall  not  have 
been  selected  or  assigned  in  the  lifetime  of  said  house- 
holder J^  Now  this  section  is  not  only  superfluous  but 
senseless,  if  the  section  is  to  be  confined  to  the  case  of 
the  householder  dying  before  the  passage  of  the  act, 
because  until  that  act  was  passed  it  was  impossible  for 
the  householder  to  make  selection  or  assignment  of 
the  homestead.    It  will  also  be  observed    that  the 
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1876.    twelfth  section,  after  making  provision  for  the  terms 

Tenn.    ^^^  Conditions  upon  which  personal  estate  may  be 

held  in  the  place  of  the  homestead,  declares,  "And  in 


Hatorfif    QQ^Q  jjQ  qqqJj  selection  (that  is  of  personal  property) 
Weiiford,  shaU  have  been  madey  and  the  householder  be  dead,  leav- 

•'"  ^^'  ing  a  widow  or  infant  children,  she  may,  if  unmarried, 
mak.e  such  selection,  or  if  she  be  dead  or  married,  the 
infant  children  may,  Ac,  by  their  guardian  or  their 
next  friend  make  the  same/'  This  is  the  law  which  con- 
trols  when  there  is  no  real  estate.  It  is  the  law  under 
which  the  petitioner  claims.  It  omits  the  words, 
"since  the  adoption  of  the  present  constitution,"  used 
in  the  tenth  section,  upon  which  so  much  reliance  is 
placed.  The  language  is  substantially  the  same  as  that 
of  the  sixteenth  section,  which  confessedly  extends  to 
every  class  of  cases. 

And  it  would  seem  impossible  to  resist  the  conclu- 
sion that  the  object  of  the  provision  was  to  give  to  the 
widow  and  infant  children  the  privilege  of  selection  in 
all  cases  where  the  husband  or  father  had  failed  to  ex- 
ercise it  in  his  lifetime.  If  we  construe  these  sections 
(the  tenth  and  twelfth)  as  speaking,  not  from  the  date 
of  their  enactment,  but  as  at  the  death  of  the  house- 
holder or  head  of  a  family,  and  as  applying  to  all  cases 
arising  since  the  adoption  of  the  constitution,  whether 
the  death  occurred  before  or  after  those  sections  were 
adopted,  we  have  some  explanation  of  the  peculiar 
phraseology  just  adverted  to. 

This  construction  is  much  strengthened  by  a  careftil 
consideration  of  the  policy  which  has  dictated  these 
homestead  exemptions — a  policy  suggested  by  consid- 
erations both  of  a  political  and  a  benevolent  character. 
Political,  because  the  homestead  is  regarded  as  tend- 
ing to  foster  views  of  manly  independence  in  the  citi- 
zen, and  as  contributing  to  the  settlement  of  a  country 


Digitized  by 


Google 


OOUKT    OF  APPEALS    OF  VIRGINIA.  361 

by  inviting  immigration,  and  by  holding  out  induce-  1876. 

ments  to  the  improvement  of  property.    Benevolent,  x^. 
because  the  possession  of  the  homestead  is  the  se- 


curity of  the  family  against  the  improvidence,  the  Hatorff 
follies  and  the  imprudences  of  the  husband  or  father.  Weiiford, 
Householder,  or  head  of  a  family,  are  the  terms  per-  •'^^^" 
vading  these  homestead  enactments — a  home  for  the 
destitute  and  helpless,  secure  from  financial  ruin  and 
the  pursuit  of  creditors.  These  objects  cannot,  in 
many  cases,  be  accomplished.  They  may  be,  and 
often  are,  defeated  by  the  act  of  the  owner  himself, 
because  the  legislative  power  cannot  interfere  with  a 
man's  dominion  of  his  own  property  while  he  lives. 
Homestead  laws  prevail,  perhaps,  in  a  large  majority 
of  the  states.  No  one  can  look  through  their  various 
statutes  without  at  once  seeing  that  "  protection  of  the 
family"  is  one  of  the  leading  ideas  upon  which  these 
exemptions  are  founded.  In  some  of  the  states  the 
claim  of  the  widow  and  minor  heirs  to  a  homestead 
in  the  estate  of  the  father  has  been  the  subject  of  ani- 
mated discussion,  and  in  every  instance  it  has  been 
sustained  by  the  courts.  O^Docheriy  v.  McGloen^  25 
Texas  R.  67;  Mode  v.  Johnson  ^  Heathy  40  Georgia, 
439;  Roffy  Sims  ^  Co.  v.  Johnson,  Ibid.,  555. 

Are  we  to  suppose  that  the  legislature  of  Virginia 
intended  to  depart  from  the  policy  of  the  other  states 
in  this  particular? 

There  is  nothing  in  the  various  statutes  on  the  sub- 
ject to  indicate  that  purpose.  On  the  contrary,  upon 
looking  through  them,  we  find  everywhere  the  evi- 
dences of  a  design  to  confer  upon  the  femily  the  bene- 
fits of  these  exemptions  in  the  lifetime  and  after  the 
-death  of  the  owner  of  the  estate.  It  is  a  great  mis- 
take to  suppose  that  the  husband  or  father,  because  he 

fails  to  claim  the  homestead  in  his  lifetime,  thereby 
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1876.     manifests  a  purpose  or  wish  that  his  estate  shall  be 
Term,    appropriated  to  the  claims  of  his  creditors.    His  failure 


to  assert  his  claim  may,  and  often  does,  proceed  from 

Hatorff   yQYj  diflTerent  causes — ^want  of  intelligent  counsel,  or 

Wellford,  sudden  death,  or  from  a  spirit  of  procrastination,  the 
juage.  ijggg^^jjjg  infirmity  of  many  minds.  But  whatever 
may  be  his  motive,  if  he  has  done  no  act  to  encumber 
or  charge  his  estate,  it  is  competent  for  the  legislature 
to  prescribe  how  and  to  whom  the  estate  shall  go  after 
the  death  of  the  owner,  and  the  terms  and  condi- 
tions upon  which  it  is  to  be  used  and  enjoyed.  If  the 
homestead  laws  be  founded  upon  considerations  of 
sound  policy  and  humanity,  there  is  as  much  reason 
for  extending  their  benefits  to  the  widow  and  minor 
children,  where  the  householder  has  failed  to  claim  the 
exemption,  as  in  those  cases  in  which  he  has  asserted 
his  claim.  Deprived  of  the  protection  and  the  sup- 
port of  the  head  of  the  family,  the  widow  and  minor 
children  have  but  stronger  claims .  to  the  benefits  of 
the  homestead.  In  many  cases  there  is  no  real  estate, 
and  of  course  no  dower,  as  in  the  case  before  us,  and 
the  little  pittance  is  often  swept  away  by  the  claims  of 
creditors,  while  the  widow,  with  a  family  of  helpless 
children,  is  turned  adrift  to  struggle  with  poverty  and 
misfortune.  It  is  difficult  to  believe  that  the  legisla- 
ture could  ever  have  designed  so  palpable  a  departure 
from  the  spirit  of  the  constitution  and  the  whole  object 
and  policy  of  the  homestead  exemptions.  If  the  house- 
v/  holder  has  waived  his  privilege,  that,  of  course,  presents 
an  entirely  different  question.  But  if  he  has  not  waived 
it,  and  has  merely  failed  to  claim  it  while  he  lived,  his 
widow  and  children  should  be  permitted  to  assert  the 
claim,  as  he  would  probably  have  done  under  different 
circumstances.  At  all  events,  the  court  ought  so  to 
decide  until  the  legislature  shall  otherwise  provide  in 
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terms  plain  and  unmistakeable.     Such  intention  can-     1876, 
not  be  gathered  from  doubtful  and  obscure  phrases  of    Term. 


equivocal  import.  

No  one  can  justly  complain  of  this,  certainly  notthe  ^^'orfif 
creditor,  as  he  trusted  the  debtor  with  full  notice  of  Weiiford, 
the  consequences  which  might  result  from  the  credit  he  ^^^^' 
was  extending.  It  is  said,  however,  that  the  effect  of 
this  construction  is  practically  to  exclude  the  adult 
children  from  their  share  of  the  ancestor's  estate,  and 
to  give  it  to  the  widow  and  minors,  when  there  are  no 
debts,  and  in  many  instances  contrary  to  the  wishes  of 
the  head  of  the  family.  It  is  sufficient  to  say  that  the 
mere  appointment  of  commissioners  settles  nothing, 
except  perhaps  that  the  widow  and  minor  children  are 
entitled  to  select  and  set  apart  a  homestead  in  the 
estate  of  the  father  or  head  of  the  family.  It  certainly 
does  not  adjudicate  the  rights  of  the  creditors  or  the 
adult  heirs  unless  they  are  parties  to  the  proceeding. 
Whether  the  homestead  when  assigned  is  good  against 
them,  depends  upon  a  variety  of  questions  to  be  deter- 
mined in  some  direct  proceeding  for  that  purpose.  It 
has  been  held  in  Georgia  and  North  Carolina  cer- 
tainly, and  probably  in  other  states,  that  the  object  of 
the  homestead  laws  is  the  security  of  the  debtor  and 
bis  family  against  the  demands  of  the  creditor,  and 
where  there  are  no  debts  the  homestead  cannot  be  held 
against  the  adult  children,  and  the  assignment  does 
not  preclude  them  from  asserting  their  title  to  a  share 
of  the  estate.  Kemp  v.  Kemp^  42  Georgia  523;  Soger 
V.  Nixon.  69  North  Car.  108. 

Upon  these  questions  this  court  is  not  now  called  on 
to  express  any  opinion.  It  is  sufficient  to  say  that  the 
petitioner  and  her  children  are  entitled  to  have  as- 
signed them,  and  to  hold  exempt  from  levy,  seizure  or 
sale  so  much  of  the  personal  estate  of  the  father  or 
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1876.    head  of  the  family  as  he  himself  would  be  entitled  to 

Toti.    select  and  set  apart  were  he  now  living  and  asserting 

his  claim  to  the  homestead.    They  stand,  with  refer- 


Hatorff   ^jjQg  ^  Ij^q  creditors,  in  the  same  position  they  would 
ly     Weiiford,  have  occupi^d  had  the  householder  himself  asserted 
Judge,    j^.^  claim,  and  then  died,  leaving  the  petitioner  and  the 
minors  surviving  him. 

In  regard  to  the  constitutional  question  the  court 
had  at  one  time  some  difficulty.  The  doubt  was,  whe- 
ther it  was  competent  for  the  legislature  consistently 
with  the  constitution  to  allow  to  the  widow  and  minor 
children  a  homestead  in  the  property  of  the  house- 
holder, when  he  himself  had  failed  to  claim  an 
exemption  in  their  behalf.  It  is  proper  to  say  that 
this  difficulty  has  been  removed  by  a  more  careful 
consideration  of  the  subject,  and  more  particularly  by 
the  arguments  of  the  learned  gentlemen  who  ad- 
dressed the  court  on  that  subject.  The  provisions 
in  favor  of  the  widow  and  minor  children  are  believed 
to  be  in  accordance  with  the  spirit  of  the  constitution 
and  the  whole  object  and  policy  of  the  homestead 
exemption. 

Christian  and  Anderson,  J's,  concurred  in  the  opinion 
of  Staples,  J. 

Moncure  P.  dissented. 

Mandamus  issued. 
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FiNNBY  ^  als.  V.  Bennett. 

March  30. 

The  bank  of  P.  was  ruined  by  the  late  war;  and  no  officers  of  the  bank     ,^^7^; 

Anarch 
have  been  elected  nor  has  there  been  a  meeting  of  the  board  since      Term 

April  1865,  and  it  has  done  no  business  since,  and  in  fact  it  had  been 

abandoned  and  ceased  to  exist.    In  April  1866  H.  and  M.  suing  as 

well  for  themselves  as  for  all  the  other  stockholders,  creditors  and 

depositors,  Ac,  filed  their  bill  against  the  bank  and  the  president,  for 

a  settlement  of  its  affairs  and  a  distribution  of  its  assets.    The  court 

appointed  a  receiver  in  the  case,  and  in  June   1866  there  was  a 

decree  for  an  account.    Held  : 

1.  It  is  a  proper  case  for  a  creditor's  suit. 

2.  A  debtor  of  the  bank  purchasing  debts  due,  from  the  bank  after 

the  decree  for  an  account,  is  only  entitled  to  stand  in  the  shoes 
of  his  assignor,  and  receive  his  proportion  of  the  assets  real- 
ized. 

3.  In  an  action  by  the  receiver  against  a  debtor  of  the  bank,  the 
record  in  the  chancery  cause  is  evidence  for  the  plaintiff. 

This  is  a  supersedeas  to  a  judgment  of  the  circuit 
court  for  the  county  of  Pittsylvania,  rendered  in  an 
action  of  debt  brought  by  Coalman  D.  Bennett,  "  who 
styles  himself  treasurer  of  the  Pittsylvania  Savings 
Bank  at  Pittsylvania  courthouse,'*  against  William  A. 
J.  Finney,  Jesse  Carter  and  Philip  Thomas,  surviving 
promissors  of  themselves  and  George  Craft,  deceased. 

The  action  was  brought  in  April  1868,  on  a  note  for 
$3,100,  dated  Pittsylvania  court-hous6,  March  28d, 
1861,  signed  by  said  Finney,  Carter,  Craft  and  Thomas, 
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1876.    payable  sixty  days  after  date  to  said  Bennett,  treasurer 
Term.    88  aforesaid,  or  order,  without  ofiset  for  value  received. 


Bennett* 


The  declaration  was  in  the  usual  form.    The  defend- 

A^dT  ^°*^  demurred  to  the  declaration,  plead  payment,  and 
V.  '  filed  an  account  of  offsets.  The  plaintiff  joined  in  the 
demurrer,  and  also  joined  issue  on  the  plea.  On  the 
6th  day  of  November  1868,  the  court  overruled  the 
demurrer;  and  the  issue  on  the  plea  of  payment  was 
tried  by  a  jury,  which  found  a  special  verdict,  in  which 
were  set  forth  all  the  facts  proved  upon  the  trial,  in 
substance  as  follows: 

The  defendants  proved  three  certificates  of  deposit 
in  the  said  bank,  two  by  Elizabeth  Stone,  one  for 
$1,662.88,  No.  1890,  dated  September  25th,  1858,  and 
the  other  for  $2,696.66,  No.  1886,  dated  August  2d 
1858,  and  the  third  of  the  said  three  certificates  of  de- 
posit was  by  Watoley  Anderson,  for  $605.51,  No. 
2521,  dated  October  8,  1861;  and  proved  that  said 
three  certificates  were  regularly  assigned  in  writing  to 
William  A.  J.  Finney,  the  principal  debtor  in  the  note 
aforesaid,  before  the  commencement  of  the  suit;  which 
said  certificates  and  assignments  were  embodied  in 
the  special  verdict.  And  the  defendants  further 
proved,  that  the  amount  as  shown  on  the  back  of  each 
of  said  certificates.  No.  1890,  and  No.  1836,  is  still  due 
and  unpaid  by  the  said  Pittsylvania  Savings  Bank, 
to- wit:  on  No.  1886  the  amount  due  as  of  the  17th 
January  1865  is  $2,695.66,  and  on  No.  1890  the 
amount  due  as  of  the  16th  of  June  1864  is  $1,662.38, 
and  that  the  amount  due  on  certificate  2521  as  of  the 
16th  of  August  1866  is  $619.40. 

The  jury  further  found,  that  the  defendant  Finney 
acquired  all  the  said  certificates  afler  the  order  of  ac- 
count was  madfe  at  May  term  1866,  in  a  chancery  suit 
now  pending  in  the  circuit  court  of  Pittsylvania,  in 
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the  name  of  George  W.  Hall  and  R.  W.  Martin,  1876. 
against  Pittsylvania  Savings  Bank  and  others.  But  Term, 
that  the  certificates  No.  1836  and  No.  1890  were  ac 


quired  before  the  order  of  injunction  in  said  cause,    ^^^^ 
made  at  October  term  1867.    And  the  jury  found  that       v. 
the  said  suit  in  chancery  is  still  pending,  and  they  set* 
out  in  their  verdict  the  record  of  the  said  suit;  from 
which  it  appears  that. 

The  bill  was  filed  on  the  28th  of  April  1866  by 
Geo.  W,  Hall  and  R.  W.  Martin,  suing  as  well  for 
themselves  as  for  all  the  stockholders,  depositors  and 
creditors  of  the  Pittsylvania  Savings  Bank,  who  will 
come  forward  and  contribute  to  the  costs  of  the  suit; 
and  the  said  bank,  and  Richard  White,  late  president 
thereof,  were  made  defendants  to  the  bill.  The  com- 
plainants among  other  things,  state  in  substance  in 
their  bill  that  the  said  bank  was  incorporated  on  the 
15th  of  March  1850  by  an  act  of  the  legislature  of 
Virginia;  that  it  went  iato  operation  soon  after  its 
charter  at  Chatham,  in  the  said  county,  and  was  pros- 
perously engaged  in  the  business  of  banking  until 
during  the  war,  when  it  became  utterly  insolvent;  that 
it  has  been  broken  up  and  destroyed  by  the  result  of 
the  war,  since  which  it  hfes  not  been  engaged  in  busi- 
ness, nor  has  there  been  any  election  of  oflicers,  nor 
any  meeting  of  the  board  of  directors  since  April 
1866;  and  that  by  mutual  consent,  and  general  under- 
standing of  all  the  parties  interested,  it  had  been  aban- 
doned, and  in  fact  ceased  to  exist;  that  there  was  ^^a 
large  amount  of  money  due  to  the  said  bank  by  nego- 
tiable notes  discounted  by  it  while  doing  business, 
most  of  which  are  well  secured,  or  at  least  were  so,** 
Ac.  *^That  these  notes,  all  the  books,  records  and 
efiects  of  the  bank  are  now  in  the  hands  of  some  one 
or  more  of  the  officers  last  elected  by  the  directors ; 
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1876.    that  no  one  has  been  appointed  by  the  directors  or 

Tenn.    Stockholders  to  take  charge  of  the  said  notes*  books^ 

. records  and  effects,  in  order  to  wind  up  and  settle  its 


a'ajr  ^^^^^°^^»  b^*  ^^^J  remain  in  the  custody  in  which  they 
V.  were  when  the  bank  ceased  to  do  business;"  that  the 
'^stockholders  and  depositors  in  said  bank  are  very 
numerous  (some  of  them  infants,  and  others  laboring 
under  disability),  so  that  they  could  not  all  be  united 
in  a  suit  without  great  inconvenience,  expense  and 
delay;  that  the  complainants  are  depositors  and  credit- 
ors of  said  bank,  and  directly  interested  in  the  assets 
belonging  to  it;  and  that  there  are  no  liens  on  the 
same.  They  therefore  pray  that  defendants  be  made 
to  the  bill  as  aforesaid;  that  all  the  stockholders,  de- 
positors and  creditors  who  will  come  forward  and 
prove  their  claims,  &c.,  be  allowed  to  do  so,  and  to 
have  the  benefit  of  any  decree  that  may  be  made  in 
the  suit;  that  a  receiver  may  be  appointed,  all  neces- 
sary accounts  settled,  the  debts  due  to  the  bank  col- 
lected, the  rights  of  all  parties  interested  ascertained^ 
its  debts  paid,  and  the  proceeds  divided  among  com- 
plainants and  the  other  parties  entitled  thereto;  that 
an  injunction  might  be  awarded  (if  necessary)  to  stay 
proceedings  at  law  against  said  bank;  and  for  general 
relief. 

On  the  same  day  on  which  the  bill  was  filed,  the 
defendant,  Richard  White,  late  president  of  the  bank, 
filed  his  answer;  in  which  he  admitted  all  the  allega- 
tions of  the  bill  to  be  true,  and  submitted  to  the  court 
to  make  such  decree  as  might  seem  right  and  proper. 

On  the  28th  day  of  April  1866,  on  the  petition  of 
the  said  complainants,  the  judge  of  the  said  court,  in 
vacation,  appointed  a  receiver  in  the  case,  who  was 
the  said  Coalman  D.  Bennett. 

On  the  9th  of  June  1866,  there  was  a  decree  in  the 
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cause  for  an  acconnt  by  a  commissioner,  of  the  debts  1876. 
doe  by  and  to  the  bank,  and  that  the  commissioner  Tena. 
should,  by  notice,  set  up  at  the  court-house  door  of 


the  county,  and  inserted  for  at  least  four  successive    ^^"^^ 
weeks  in  a  newspaper  published  in  the  town  of  Dan-       v. 
▼ille,  warn  and  require  all  creditors  of  the  bank  to     ^^ 
prove  their  debts  or  demands  before  him  at  such  time 
as  he  should  appoint  for  taking  said  accounts,  and  the 
commissioner  was  directed  to  make  report  to  the  court. 

It  appears  that  commissioner  Neal  made  a  report  in 
pursuance  of  the  said  decree  of  the  9th  of  June  1866, 
but  a  copy  of  it  is  not  in  the  record.  It  appears,  how- 
ever, that  he  ascertained  and'  reported  that  the  credit- 
ors of  the  bank  would  be  entitled  to  48yVzj  P^  cent. 
on  the  amount  of  the  debts  due  to  them  respectively 
by  the  bank,  as  their  ratable  portions  of  the  assets  of 
the  bank  which  were  available,  but  that  only  30  per 
cent,  on  said  amount  could  for  the  present  be  paid  to 
them. 

On  the  9th  of  November  1867  the  cause  came  on 
again  to  be  heard  on  the  papers  formerly  read,  and  the 
report  of  commissioner  Neal,  to  which  there  was  no 
exception;  when  the  court — Wingfibld  J. — delivered 
the  following  opinion : 

This  is  a  suit  brought  by  certain  depositors  in  and 
creditors  of  the  bank,  suing  for  themselves  and  all 
other  creditors  of  the  bank,  upon  the  ground  that  the 
bank  has,  by  the  calamities  of  the  late  war,  become 
insolvent,  ceased  to  do  business,  and  is  practically  dis- 
solved. 

Has  a  court  of  equity  jurisdiction  in  the  premises? 

is  a  question  raised  by  the  counsel  of  some  of  the 

^  creditors  of  the  bank,  who  suppose  they  have  obtained 

a  legal  advantage  over  others  by  the  assignment  of 
Vol.  xxvn — 47 
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1876.  their  certificates  of  deposit  to  debtors  of  the  bank,  to 
Tenn.  ^  ^^^^  as  offsets  against  the  debts  dne  from  the  latter 
to  the  bank,  and  they  insist  that  the  remedy  of  the 


^ney    creditors  of  the  bank  is  by  actions  at  law,  and  that 
V.       this  court  has  no  jurisdiction. 

This  bill  seems  to  have  been  brought  upon  the  prin- 
ciple of  a  creditor's  bill  against  the  estate  of  a  de- 
ceased insolvent  debtor  in  the  hands  of  his  personal 
representative. 

In  considering  the  subject,  one  cannot  but  observe 
the  striking  analogy  between  the  creditors  of  an  insol- 
vent  corporation  and  those  of  an  insolvent  decedent's 
estate  in  the  hands  of  hi&  personal  representative.  In 
each  case  the  remedy  of  the  creditor  at  law  is  com- 
plete— if  he  obtained  his  judgment,  he  became  enti- 
tled to  satisfaction  to  the  exclusion  and  prejudice  of 
the  rest.  In  each  case  the  maxim,  that  equality  is 
equity,  disposes  the  court  to  intervene — in  each  case 
the  discovery  of  assets  and  the  settlement  of  intricate 
accounts  is  necessary  before  justice  can  be  done.  In- 
solvency to  a  corporation  produces  in  many  respects 
the  same  consequences  that  death  does  in  the  case  of 
a  natural  person.  Its  labor  in  its  vocation  ceases — its 
vital  functions  are  ended — it  no  longer  does  or  can 
pursue  the  objects  of  its  creation.  It  goes  into  liqui- 
dation, which  to  it  is  administration  on  its  effects.  A 
natural  person  who  has  become  insolvent  still  lives 
and  works,  and  may  retrieve  his  fortune.  The  insol- 
vent corporation  has  ipso  facto  ceased  its  life  work  for- 
ever; that  which  formed  the  motive  power  for  carrying 
it  on  (the  value  of  its  stock)  is  annihilated;  its  pro- 
perty can  only  be  used  for  the  payment  of  its  debts. 
When  this  is  done,  it  is  a  thing  of  the  past. 

The  creditors  of  the  bank  are  of  various  classes.  ^ 
Some  of  them  are  under  the  disability  of  coverture 
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and  infancy,  and  could  not  sne  at  law  in  their  own     1876. 
names.    Many  of  the  certificates  are  for  funds  depos-    toti. 


Bennett. 


Ited  by  orders  of  chancery  courts,  upon  which  no  pro 

ceedings  can  be  taken  until  the  chancery  courts  can    ^^^^^ 
have  an  opportunity  to  authorize  proceedings  at  law. 

Meanwhile  the  other  creditors  may,  by  motion  on 
ten  days'  notice,  unless  restrained,  acquire  liens  which 
will  absorb  the  whole  of  the  assets.  TJpon  the  whole, 
I  think  that  upon  the  same  principle  that  a  court  of 
equity  has  jurisdiction  in  the  case  of  a  creditor's  bill 
or  bill  of  conformity  (if  there  were  no  other  ground), 
the  court  of  equity  ought  to  take  jurisdiction  in  cases 
like  this. 

But  it  may  be  said,  there  is  no  precedent  for  such 
a  case.  Concede  this.  Yet  it  does  not  follow  that 
when  a  case  arises  which  comes  within  the  principles 
of  its  constitution  and  ordinary  jurisdiction,  the  court 
ought  not  to  take  cognizance  of  it  because  it  is  a  new 
case  and  not  to  be  found  in  the  reports.  It  ought  to 
be  borne  in  mind  that  these  savings  banks  are  institu- 
tions of  recent  origin;  and  that  no  question  as  to  the 
administration  of  their  efiects,  upon  going  into  liqui- 
dation upon  insolvency,  has  probably  gone  up  to  the 
higher  courts;  and  an  eminent  recent  chancellor  of 
England  has  declared,  that  "it  is  the  duty  of  every 
court  of  equity  to  adapt* its  practice  and  course  of  pro- 
ceedings, as  far  as  possible,  to  the  existing  state  of 
society,  and  to  apply  its  jurisdiction  to  all  new  cases, 
which,  from  the  progress  daily  making  in  the  afiairs 
of  men,  must  certainly  arise."  (Lord  Cottenham,  4th 
Mylne  &  Craig,  141.)  The  right  of  a  court  of  equity 
to  jurisdiction  in  such  a  case  seems  to  have  been  held 
by  an  eminent  Virginia  judge  in  the  case  of  Barksdak 
v.  Finney y  14  Gratt.  888,  The  president.  Judge  AUen^ 
apparently  replying  to  an  argument  from  the  bar,  at 
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1876.    page  860,  says:    "  They  (the  appellees)  were  asserting 
Tera.    their  individual  claim  against  their  personal  debtor. 

It  is  not  a  creditor's  bill,  calling  for  the  distribution  of 

^ney    ^jj^  asscts  of  an  insolvent  corporation  anoiong  all  enti- 
V.       tied  to  participate,'*  &c.    It  seems  clear,  from  the  con- 
text in  which  this  occurs,  that  it  was  his  opinion  that 
a  creditor's  bill  would  lie  for  the  distribution  of  the 
assets  of  an  insolvent  corporation. 

The  fact  that  the  creditors  of  the  bank  had  each  a 
remedy  by  action  at  law,  furnishes  (I  think)  no  suffi- 
cient objection  to  the  jurisdiction  of  a  court  of  equity 
in  cases  like  the  one  under  consideration.  If  so,  the 
same  objection  might  have  been  originally  taken  to  a 
bill  of  conformity,  or  a  creditor's  bill.  It  was  not  be- 
cause the  creditors  had  not  a  remedy  at  law  that  the 
courts  originally  took  jurisdiction  of  a  creditor's  bill. 
But  it  was  to  prevent  an  unseemly  struggle  between 
the  creditors,  each  trying  to  get  an  advantage  over  the 
other,  so  as  to  appropriate  the  assets  to  himself,  to  the 
exclusion  of  others  who  had  equal  claims  in  justice  to 
satisfaction,  and  also  to  administer  the  assets  equally 
among  all  the  creditors,  upon  the  principle  that 
equality  is  equity.  (See  1  Story's  Eq.,  §  547),  where 
he  states  the  equity  of  the  creditor's  bill  thus:  "As 
executors  and  administrators  have  vast  powers  of  pre- 
ference at  law^  courts  of  equity  ought,  upon  the  prin- 
ciple that  equality  is  equity,  to  interpose  upon  the 
application  of  any  creditor  by  such  a  bill  to  secure  a 
distribution  of  the  assets  without  preference  to  any 
one  or  more  creditors."  (And  the  same  reason  applies 
here;  for  the  officers  of  the  bank,  in  whose  hands  the 
assets  were  left,  might  have  applied  them  to  the  pay- 
ment of  such  of  the  creditors  as  they  preferred,  and 
left  the  others  wholly  unpaid.)  Therefore,  on  a  cred- 
itor's bill,  as  soon  as  the  court  has  taken  jurisdiction 
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and  made  a  decree  for  an  account,  it  will  prevent  any     1876. 
of  the  creditors  from  proceeding  elsewhere  by  enjoin-    Term. 


&als. 

V, 

Bennett. 


ing  them,  80  as  to  protect  the  executor  against  vexa 

tious  and  unnecessary  suits,  and  to  prevent  them  also  ^^^ 
from  disturbing  the  equitable  distribution  of  the  assets. 
This  is  the  doctrine  of  the  court,  although  the  assets 
are  legal  exclusively.  §  560.  It  was  adopted  at  a  time 
when  the  order  of  distribution  was  unsettled,  so  that 
diligence  gave  preference.  And  this  fact,  that  diligence 
gave  preference,  was  the  cause  of  the  courts  interven- 
ing by  injunction  to  prevent  it.  Creditors  who  had 
not  sued  are  restrained  from  suing  at  law  at  all;  and 
those  who  have  brought  suits  are  stayed  at  whatever 
stage  their  actions  may  happen  to  be  when  the  decree 
for  an  account  passes.  1  Story's  Eq.,  §  549;  Daniel's 
Chan.  Prac.  1844.  The  principle  is  stated  by  Story 
as  follows:  "The  object  of  the  court  is  to  compel  all 
the  creditors  to  come  in  and  prove  their  debts  before 
the  master,  and  to  have  the  proper  payments  and  dis- 
charges made  under  the  authority  of  the  court,  so  that 
the  executor  may  not  be  harrassed  by  a  multiplicity  of 
suits,  or  a  race  of  diligence  be  encouraged  between 
different  creditors,  each  striving  for  an  undue  mas- 
tery and  preference." 

This  principle  of  the  courts  of  equity  was  estab- 
lished in  the  reign  of  Charles  the  Second,  and  we  have 
seen  it  enacted  into  statute  law  in  our  own  time.  And 
(I  think),  therefore,  that  causes  similar  in  principle 
ought  to  be  administered  and  governed  by  the  same 
rule.  There  is  besides  (on  grounds  of  public  policy) 
another  reason  why  courts  of  equity  ought  to  take 
jurisdiction  in  cases  like  this.  These  corporations  are 
not  created  merely  for  the  benefit  of  the  corporators, 
but  for  the  public  convenience  and  benefit — to  encour- 
age industry,  frugality  and  economy  in  the  people, 
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i876.    and  to  afford  them  a  safe  and  profitable  depository  for 
Terai.    their  earnings  and  small  gains  as  their  industry  and 


&  als. 

V. 

Bennett. 


— ' —  other  exigencies  of  their  business  may  enable  them  to 
^jt^TJ  acquire  and  lay  up  for  future  emergencies;  and  we  all 
know,  in  fact,  that  the  capital  put  into  these  savings 
banks  by  those  who  are  called  the  actual  stockholders 
is  but  a.  mite  compared  with  the  operative  capital  put 
in  by  the  depositors,  who,  if  not  actual,  may  be  re- 
garded as  quasi  stockholders,  in  having  afforded  the 
principal  means  upon  which  the  bank  operated;  and 
as  the  effects  of  the  bank,  when  it  ceased  to  do  busi- 
ness, arose  from  a  common  fund  contributed  by  all  of 
the  depositors,  they  have  in  justice  a  right  to  follow  it 
where  it  was  invested  by  those  who  had  the  custody 
and  management  of  it  by  the  bank  while  it  was  in  ex- 
istence; and  when  recovered,  it  ought  by  the  rule  of 
right  and  justice  to  be  divided  ratably  among  all  who 
so  contributed,  and  ought  not  to  be  appropriated  by  a 
part  of  them  to  the  exclusion  of  the  others. 

But  if  the  court  had  not  jurisdiction  upon  the  prin- 
ciple of  its  constitution  and  ordinary  jurisdiction,  it 
would,  in  this  case,  have  a  substantive  ground  of  juris- 
diction to  prevent  the  vast  multiplicity  of  suits  at  law 
that  must  necessarily  have  arisen  out  of  the  subjects 
of  this  suit. 

The  court  having  (as  I  have  endeavored  to  show) 
properly  taken  jurisdiction  of  the  whole  subject,  ap- 
pointed a  receiver  to  take  possession  of  the  assets  of 
the  bank,  and  hold  them  for  the  benefit  of  all  its 
creditors,  decreed  an  account  to  be  taken  of  the  assets 
and  of  the  debts  due  to  and  from  the  bank.  The  next 
question  is,  will  it  protect  the  funds  which  it  has  taken 
into  its  own  hands  ?  Unless  it  will,  the  result  will  be 
that  while  some  of  the  creditors  are  properly  proceed- 
ing upon  a  case  of  equitable  jurisdiction  to  obtain 


Digitized  by 


Google 


COUET    OP  APPBALS    OP  VIBaiNIA.  375 

from  this  court  such  a  dispoeition  of  the  whole  case  as     1876. 
would  be  equal  justice  to  all,  and  while  they  are  pro-    Term. 


Bennett. 


Mbited  by  known  rules  from  suing,  as  to  the  same  sub 

ject  of  litigation  in  a  court  of  law,  others  who  have  ^"^ 
been  cited  to  establish  their  claims  in  this  forum  may  ^  v. 
refuse,  and  proceed  to  frustrate  all  the  work  of  the 
commissioner,  destroy  the  principle  of  equity,  absorb 
the  entire  subject  which  the  court  has  undertaken  to 
deal  with,  and  thus  wholly  to  defeat  its  jurisdiction. 
This  can  never  be  allowed  by  the  court.  To  do  so 
would  be  to  abandon  fundamental  maxims  upon  which 
its  jurisdiction  is  founded,  and  by  which  its  relation  to 
the  law  courts  are  regulated. 

The  order  sequestering  the  effects  of  the  bank,  and 
putting  them  into  the  hands  of  a  receiver  for  the 
benefit  of  all  its  creditors,  and  the  decree  for  an  ac- 
count, for  the  purpose  of  their  equitable  distribution, 
were,  in  effect  and  principle,  very  much  the  same  as  an 
assignment  in  bankruptcy;  and  each  of  the  creditors 
then  became  entitled  to  his  ratable  share  of  such 
effects,  and  had  no  right  afterwards,  by  a  contrivance 
with  a  debtor  of  the  bank,  to  get  his  whole  debt  by  the 
assignment  of  his  certificate  of  deposit  to  such  debtor, 
so  as  to  enable  him  to  get  the  whole  amount  allowed 
as  an  ofl^et,  and  thus  deprive  other  creditors  of  get- 
ting even  their  ratable  proportion  of  the  assets.  Such 
a  shift  and  inequitable  contrivance  ought  not  to  be 
tolerated  in  a  court  of  equity,  and  will  not  be  allowed 
in  this  case.  Therefore  that  statement  of  the  commis- 
sioner which  allows  credits  to  the  debtors  of  the  bank 
for  certificates  of  deposit  acquired  by  them  after  the 
decree  for  an  account  was  passed,  only  for  their  equal 
ratable  proportion  of  such  certificates,  is  approved,  and 
th«  holders  of  such  certificates  will  be  enjoined  from 
offieting  or  pleading,  or  attempting  to  ofibet  against 
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1876.     the  debts  due  from  tbem  any  greater  amount  of  any 
Tem.    Bu<^b  certificate  than  the  equitable    ratable    amoont 


Bennett. 


allowed  thereon  by  the  commissioner  in  the  statement 

&^ds^    approved  by  the  court  as  aforesaid. 
V.  The  receiver  will  be  directed  to  sell  the  letter-press 

mentioned  in  the  report,  and  to  proceed  to  collect  the 
debts  in  his  hands,  and  to  report  in  order  to  a  distribu- 
tion. 

The  court  approved  and  affirmed  a  portion  of  said 
report,  and  disapproved  and  rejected  another  portion 
thereof,  and  decreed  among  other  things  that  the  said 
receiver  should  proceed  to  collect  the  debts  in  his 
hands  due  to  said  bank,  and  to  pay  the  costs  of  the 
suit,  &c.  And  all  parties  who  had  appeared  and 
proved  their  claims  before  the  commissioner,  or  whose 
debts  were  reported  by  said  commissioner  in  the  state- 
ment approved  by  the  court  as  aforesaid,  were  en- 
joined and  restrained  from  finally  setting  ofiT,  or  ofiTer- 
ing  to  set  off,  against  their  debts  to  the  bank  a  larger 
amount  than  their  pro  rata  share  of  the  assets  of  said 
bank;  but  for  the  present  were  enjoined  from  so  set- 
ting off  a  greater  amount  than  30  per  cent  of  their 
debt  so  reported  as  due  to  the  bank,  the  court  for 
the  present  reserving  the  difference  between  30  and 
48yY?j  P^  ^^^'  o^  ^^^  amount  of  said  debt,  as  a  fund 
to  cover  any  deficiency  that  may  occur  on  account  of 
the  failure  to  collect  any  of  said  debts  on  account  of 
the  insolvency  of  the  debtor  or  otherwise,  and  to  in- 
sure equality  in  the  distribution  of  the  effects  of  the 
bank  among  all  those  entitled  thereto;  but  for  the 
present,  and  until  the  further  order  of  the  court,  the 
said  receiver  was  directed  not  to  collect  from  the  debt- 
ors who  hold  such  ofisets,  and  whose  offsets  at  par  ap- 
pear to  be  equal  to,  or  greater  than,  the  amount  of 
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their  debts  to  the  bank,  any  greater  snm    on  ttie     1876. 
amount  of  snch  debts  than  the  excess  over  48  yVzj  P^    Term. 

cmU  thereon ;  but  in  all  cases  where  debtors  have  such 

ofisets,  he  is  to  allow  them  credit  at  present  for  30  per    ^^^ 
cent  on  the  amount  as  ascertained  to  be  due  from  the       v. 
bank  to  the  holder  of  such  offsets  by  the  report  afore- 
said; and  the  receiver  was  directed  to  report  his  pro- 
ceedings to  the  court. 

And  the  jury  further  found  that  the  certificates  of 
deposit  aforesaid  were  included  by  commissioner  Neal 
in  a  report  made  by  him  in  pursuance  of  an  order 
made  in  the  chancery  suit  aforesaid,  and  approved  by 
the  said  court;  but  that  the  said  certificates  were  never 
presented  by  the  holder  thereof,  or  by  any  other  person 
before  said  commissioner,  or  attempted  to  be -proved. 
If  upon  the  above  facts  the  defendants  were  only  en- 
titled to  a  credit  of  30  per  cent  upon  their  certificates 
of  deposit,  then  the  jury  found  for  the  plaintiff  the 
debt  in  the  declaration  mentioned,  with  interest  from 
the  25th  of  May  1861,  subject  to  a  credit  of  $1,648.37, 
as  of  the  16th  of  August  1866.  But  if  the  defendants 
were  entitled  to  the  fall  amount  of  their  said  certifi- 
cates, then  the  jury  found  for  the  defendants. 

The  court  rendered  judgment  for  the  plaintiff  upon 
the  special  verdict. 

An  exception  was  taken  by  the  defendants  to  the 
ruling  of  the  court  in  the  progress  of  the  trial,  in  ad- 
mitting the  record  of  the  suit  in  chancery  aforesaid  as 
evidence,  and  instructing  the  jury  that  they  should 
only  allow  30  per  cent  of  the  certificates  filed  by  the 
defendants,  by  way  of  offset  to  the  plaintiff's  demand. 
An  exception  was  also  taken  by  the  plaintiff  to  another 
ruling  of  the  court  in  the  progress  of  the  trial,  but  it 
is  not  material  to  the  decision  of  the  case. 

To  the  judgment  aforesaid  the  defendants  applied 
Voii.  xxvn — 48 
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1S76.    to  a  jodge  of  the  late  district  court  at  LyDcfabarg  for 
Tenn.    &  Supersedeas;  which  was  accordingly  awarded. 


T. 

Bennett. 


Fmncy        Dobney^  Tredway  ^  BarksdaU^  for  the  appellants. 

&  ak.  * 

Oidd  ^  Carrmgion^  for  the  appellee. 

JUoncure^  P.,  delivered  the  opinion  of  the  coart. 

After  stating  the  case  he  proceeded: 

The  only  question  in  this  case  is,  whether  the  bill  in 
the  proceedings  mentioned,  filed  on  the  28th  day  of 
April  1866  by  George  W.  Hall  and  R  W.  Martin, 
sning  ^^as  well  for  themselves  as  for  all  the  stockhold- 
ers, depositors  and  creditors  of  the  Pittsylvania  Savings 
Bank,  who  will  come  forward  and  contribute  to  the 
costs  of  the  suit,**  is  what  is  called  a  "  creditor's  bill," 
or  has  the  same  efiect?  For  if  it  is,  or  has,  it  is  per- 
fectly certain  that  the  decree  for  an  account,  rendered 
in  the  suit  on  the  9th  day  of  Jane  1866,  operated  as  a 
decree  in  favor  of  all  the  creditors  of  the  said  savings 
bank,  all  of  whom  might  come  forward  and  prove 
their  claims  under  the  said  decree,  and  placed  them 
all  on  an  equality  in  the  distribution  and  application 
of  the  assets  of  the  said  bank,  except  such  as  at  the 
time  of  said  decree  may  have  had  specific  liens  on 
the  said  assets  or  any  part  thereof,  which  liens  would, 
of  course,  remain  in  full  force,  notwithstanding  such 
decree.  So  that  in  that  view  the  plaintiff  in  error, 
Wm.  A.  J.  Finney,  having  obtained  the  assignments 
of  the  certificates  of  deposit  in  the  proceedings  men- 
tioned after  the  date  of  the  said  decree  of  the  9th  day 
of  June  1866,  acquired  only  the  rights  to  which  his 
assignors  were  then  entitled  in  regard  to  the  assets  of 
the  said  bank,  which  were  to  a  ratable  proportion  ot 
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the  said  assets  with  the  other  creditors  of  the  bank,     1876. 
which  ratable  proportion  has  been  accorded  to  the    Tram. 

said  assignee  by  the  judgment  of  the  court  below; 

and  the  said  judgment  ought  therefore  in  that  view  to    ^^ 
be  affirmed.  v. 

The  learned  judge  of  the  court  below,  in  an  able  ^^ 
opinion  delivered  by  him,  and  made  a  part  of  one  of 
the  decrees  rendered  in  the  said  chancery  suit,  main- 
tained this  view;  and  as  we  entirely  concur  in  that 
opinion,  we  adopt  it  as  our  own,  which  makes  it  un- 
necessary for  us  to  say  much,  if  anything  more,  in  the 
case.  Besides  the  cases  referred  to  in  that  opinion, 
that  of  Exchange  Bank  of  Va.  ^c.  v.  Knox  ^.,  19 
Qratt  739,  since  decided  by  this  court,  has  an  impor- 
tant bearing  upon  the  question;  and  much  of  what  is 
said  by  Judge  Christian  in  that  case,  in  whose  opinion 
the  other  judges  concurred,  is  strongly  confirmatory 
of  the  same  view ;  and  so  are  the  cases,  or  many  of 
them,  referred  to  by  the  counsel  for  the  appellees, 
among  which  are  the  cases  cited  from  21  Howard  112, 
and  22  Id.  880.  The  nature,  object  and  effect  of 
a  "creditor's  bill,"  and  the  course  of  proceeding 
therein,  are  set  forth  in  1  Story's  Eq.,  sections 
547-650;  and  in  Story's  Eq.  PL,  sections  99-104. 
See  also  the  cases  referred  to  in  the  notes  to  those 
sections.  That  this  case  comes  within  the  same  rea- 
son, and  is  subject  to  the  same  principle,  which  apply 
to  an  ordinary  creditor's  bill,  in  regard  to  the  distri- 
bution of  assets  among  creditors,  seems  to  us  to  be 
very  clear.  Here  is  a  case  in  which,  by  a  sudden  and 
extraordinary  convulsion  of  war,  a  bank  has  been  ren- 
dered insolvent,  and  totally  unable  to  prosecute  its 
business.  Its  stockholders  have  been  deprived  of  all 
their  property,  and  the  remaining  assets  of  the  bank 
are  insufficient  to  pay  its  debts,  or  even  fifty  per  cent. 
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1876.    of  their  amount,  if  apportioned  ratably  among  the 
Term.    Creditors.     There  has  been  no  recent  election  of  ofB- 


&  als. 

V. 

Bennett, 


cers  of  the  bank;  and  there  is  no  responsible  person 
^^^^  in  charge  of  its  assets,  whose  duty  it  is  to  collect  and 
apply  them  to  the  payment  of  the  debts  of  the  bank; 
and  there  is  danger  of  a  general  scramble  among  the 
creditors  for  priority,  by  bringing  suit,  obtaining 
judgment,  and  suing  out  execution  against  the  bank. 
What  more  suitable  case  could  there  be  for  a  credit- 
or's bill,  and  the  application  of  the  rules  and  principles 
which  apply  to  it? — and  for  the  application  of  the 
rule  of  equity,  that  "equality  is  equity?"  Here  is  a 
trust  fund,  amounting,  it  is  said,  to  about  $100,000, 
without  a  trustee,  and  distributable  among  a  large 
number  of  creditors.  The  law  affords  no  adequate 
remedy  for  such  a  case,  none  that  will  not  produce 
the  greatest  confusion,  and  end  in  the  rankest  injus- 
tice. Is  it  not  a  case  which  loudly  calls  for  equitable 
relief — the  institution  of  a  suit  by  some  in  behalf  of 
themselves  and  all  the  other  creditors,  the  appointment 
of  a  receiver,  and  the  collection  of  the  assets  and  dis- 
tribution of  them  ratably  among  all  the  creditors? 
Surely  cases  already  decided  by  courts  of  equity  war- 
rant this  court,  if  not  expressly  at  least  by  strong  im- 
plication and  analogy,  in  pursuing  that  course.  And 
if  there  be  no  case  expressly  in  point,  it  is  the  province 
of  a  court  of  equity  to  provide  a  suitable  and  adequate 
remedy  for  such  a  case.  A  necessity  for  new  reme- 
dies, or  rather  for  the  application  of  old  remedies  to 
new  cases,  is  continually  arising  in  the  progress  of 
affairs  and  the  transactions  of  mankind;  and  our  sys- 
tem of  law  and  equity  is  so  wisely  and  happily  framed, 
that  it  can  be  moulded  to  suit  any  new  case  which  may 
arise.  The  opinion  of  Lord  Coitenham^  in  the  case  of 
Taylor  v.  Salmon,  4  Myl.  &  Gr.  133,  141  (18  Eng.  Ch. 
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R),  referred  to  by  the  judge  of  the  court  below,  is  well     1876. 
expressed  on  this  subject.    "  I  have  before  taken  occa-     xenn. 


&  als. 

V. 

Bennett. 


sion  to  observe,"  says  his  lordship,  "  that  I  thought  it 
the  duty  of  this  court  to  adapt  its  practice  and  course  ^JJ^ 
of  proceeding  as  far  as  possible  to  the  existing  state  of 
society,  and  to  apply  its  jurisdiction  to  all  those  new 
eases  which,  from  the  progress  daily  making  in  the 
affairs  of  men,  must  continually  arise,  and  not  from  too 
strict  an  adherence  to  forms  and  rules  established 
under  very  different  circumstances,  decline  to  ad- 
minister justice,  and  to  enforce  rights  for  which  there 
is  no  other  remedy." 

In  regard  to  the  admissibility  of  the  record  of  the 
chancery  suit  aforesaid,  as  evidence  in  the  case,  we 
are  of  opinion  that  there  is  no  error  in  the  ruling  of 
the  court  below,  as  mentioned  in  the  bill  of  exceptions 
tendered  by  the  defendants.  They  were  in  effect  par- 
ties to  that  suit,  and  conclusively  bound  by  it. 

Upon  the  whole,  we  are  of  opinion  that  there  is  no 
error  in  the  judgment  of  the  court  below,  and  that  it 
ought  to  be  affirmed. 

JUDGMBKT  APPIRMSD. 
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BoAZ*s  adm'or  v.  Hamnbr  ^  als. 

April  6. 

1876       ''  '^^^^^''  ^^^  ^^  ^^59»  ^^^  directs  all  his  estate  to  be  sold  as  soon  as 
March  convenient    The  executor  has  the  personal  property  appraised  on 

Term.  ^^  21st  of  November,  and  sells  it  the  next  day.    Four  slaves,  ap- 

praised at  13,700,  are  sold  for  ^,955,  and  bought  by'  one  of  the 
legatees  living  in  Missouri.  This  legatee  was^not  present,  but  the 
executor,  on  his  request,  bought  them  for  him.  The  purchaser 
executed  his  bond  for  the  price,  but  without  security ;  and  the  exe- 
cutor retained  possession  of  the  slaves  until  they  were  freed  by  the 
results  of  the  war.  The  executor  and  his  sureties  must  account  for 
the  slaves  at  the  price  for  which  they  were  sold  by  him. 

2.  It  is  always  the  duty  of  a  personal  representative  to  demand  and  take 
good  security  of  every  purchaser  on  credit  of  property  of  the  dece- 
dent, wherever  the  purchaser  may  reside,  and  whatever  may  be  his 
pecimiary  circumstances. 

This  was  a  suit  in  equity  in  the  circuit  court  of  the 
city  of  Lynchburg,  brought  in  September  1866,  by 
Charles  H.  Hamner  and  others,  three  of  whom  were 
infants  suing  by  their  next  friend,  against  Robert  J. 
Boaz  in  his  own  right  and  as  executor  of  Meshack 
Boaz  deceased,  and  his  sureties  and  others,  to  have  an 
account  of  his  administration,  and  payment  of  the 
amount  due  from  him  to  the  legatees  of  Meshack 
Boaz  deceased.  The  account  was  referred  to  a  com- 
missioner, who  made  his  report;  and  the  only  ques- 
tion in  the  cause  was  as  to  the  liability  of  the  executor 
for  four  slaves,  purchased  by  Emmett  D.  Boaz,  who 
lived  in  the  state  of  Missouri. 

Meshack  Boaz,  of  the  county  of  Appomattox,  died 
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in  1869,  leaving  a  will,  which  was  duly  admitted  to     1876. 
probate  in  the  county  court  of  that  county  at  its  No-    j^. 

vember  term  of  that  year;  and  Robert  J.  Boaz  quali 

fied  as  his  executor.     The  first  item  in  the  will  is  as    ^^^'^ 

adm  or 

follows:    Ist.  After  my  death,  as  soon  as  convenient,       v. 
I  desire  my  executor  to  advertise  and  sell  my  whole    ^^^ 
estate,  both  real  and  personal,  on  such  reasonable 
credit  as  he  may  think  best  for  the  interest  of  my 
estate,  and  out  of  the  proceeds  of  such  he  pay  all  my 
Just  debts  and  funeral  expenses. 

The  testator  then  proceeds  to  give  his  estate,  in  five 
equal  parts,  to  the  children  of  his  five  children,  except 
one-fifth  which  he  gives  to  his  son  Eminett  D.  Boaz. 
David  Boaz,  one  of  the  sons,  was  dead,  and  his  chil- 
dren lived  in  Missouri. 

The  executor  proceeded  promptly  to  have  the  pro- 
perty appraised  and  sold.  The  appraisement  took 
place  on  the  21st  of  November  1859,  when  the  four 
slaves  bought  by  Emmett  D.  Boaz  were  appraised  at 
$3,700;  and  the  sale  was  made  the  next  day  upon  a 
credit  of  six  months,  when  these  slaves  were  sold  at 
f4,955. 

The  executor  filed  with  his  answer  two  letters  of 
Emmett  D.  Boaz;  the  first  dated  October  23d,  1859, 
in  which,  after  saying  he  cannot  be  present  at  a  sale 
in  November,  he  says,  "  I  would  earnestly  request  you 
and  all  the  legatees  to  make  such  disposition  of  the 
blacks  as  would  gratify  their  wishes  and  best  secure 
their  comfort  and  happiness.  Tou  are  hereby  par- 
ticularly desired  to  buy  any  or  as  many  blacks  as  may 
desire  to  be  bought  by  me,  to  the  full  amount  of  my 
interest  and  the  interest  of  David's  children  in  the 
entire  estate;  and  in  addition  to  my  and  David's  chil- 
dren's interest,  you  are  requested  to  use  $2,000  in 
buying  the  negroes  belonging  to  the  estate  that  may 
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1876.  desire  to  be  purchased  by  me;  provided  you  can  make 
Tom.    an  arrangement  to  wait  for  the  money  for  one  year,  at 

an  interest  not  exceeding  ten  per  centum  per  annum. 

^^'^    Any  legatee  wishing  to  buy  any  of  the  blacks,  to 

V.       gratify  the  blacks,  shall    have  the  full    and  entire 

&^.    amount  of  my  interest  and  the  interest  of  David's 

children  in  said  blacks  for  one  year,  by  paying  such 

interest  as  may  accrue  by  law.     Buy  no  negro  for  me 

unless  they  request  it." 

At  the  sale  the  executor  bought  for  Emmett  D. 
Boaz  the  four  slaves,  and  retained  them  in  his  posses- 
sion until  the  terms  of  sale  should  be  complied  with. 
This,  however,  was  never  done:  Emmett  Boaz  gave 
his  own  bond  for  the  amount  without  security;  and 
on  the  Ist  of  January  1861  he  paid  to  the  executor 
$550.  The  balance  of  the  purchase  money  was  not 
paid ;  and  the  slaves,  except  one  that  died,  were  re- 
tained by  the  executor  until  they  were  emancipated 
by  the  results  of  the  war. 

The  cause  came  on  to  be  heard  on  the  29th  of  No- 
vember 1867;  when  the  court  held,  that  the  executor 
should  be  charged  with  the  sum  for  which  the  said 
four  slaves  were  sold  on  the  22nd  of  November  1869; 
and  made  a  decree  against  the  executor  and  his  sure- 
ties, in  favor  of  the  respective  plaintiffi  and  a  trustee 
of  the  legatees  of  one-fifth  of  the  estate,  for  the 
amount  appearing  due  to  them  by  the  report.  And 
directed  the  executor  to  render  a  further  account 

Robert  J.  Boaz  having  died,  his  administrator  ap- 
plied to  this  court  for  an  appeal;  which  was  allowed. 

Bocock,  for  the  appellant. 

J.  Alfred  Jones  and  Kirkpatrkk  ^  Blackford^  for  the 
appellees. 

MoNOURB,  P.,  delivered  the  opinion  of  the  court 
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The  court  is  of  opiDion  that  the  circuit  court  did     1876. 
not  err  "in  holding  the  executor  chargeable  with  the     xoti. 

value  of  the  slaves,  John,  Frederick,  Polly  and  Sally, 

and  with  interest  thereon."  It  was  the  plain  duty  of  ^^^'^ 
the  executor  to  sell  them.  The  first  clause  of  the  will  v. 
expressly  declares,  that  "After  my  death,  as  soon  as  ^\^ 
convenient,  I  desire  my  executor  to  advertise  and  sell 
my  whole  estate,  both  real  and  personal,  on  such  rea- 
sonable credit  as  he  may  think  best  for  the  interest  of 
my  estate,  and  out  of  the  proceeds  of  such  he  pay  all 
my  just  debts  and  funeral  expenses."  Accordingly, 
very  soon  after  the  probate  of  the  will  and  the  qualifi- 
cation of  the  executor,  and  during  the  same  month,  to 
wit:  on  the  22d  day  of  November  1859  he  sold  the 
slaves  at  public  auction  on  a  credit  of  six  months, 
when  Emmett  D.  Boaz,  residing  in  the  state  of  Mis- 
souri, one  of  the  sons,  and  five  residuary  devisees  and 
legatees  of  the  testator,  and  also  testamentary  guar- 
dian of  the  children  of  David  Boaz,  a  deceased  son  of 
said  testator,  the  said  children,  also  residing  in  the  said 
state,  became  the  purchaser  of  the  said  slaves,  through 
the  agency  of  the  said  executor,  at  the  price  of  $4,955. 
It  was  the  plain  duty  of  the  executor  to  demand  and 
take  of  the  purchaser  bond  with  good  surety  for  the 
purchase  money.  That  the  purchaser  was  a  man  of 
ample  means,  if  he  really  was  so  (though  that  fact  does 
not  appear  from  the  record),  makes  no  difference.  It 
would  make  none  if  the  purchaser  had  resided  in  the 
state  of  Virginia.  It  is  always  the  duty  of  a  personal 
representative  to  demand  and  take  good  security  of 
every  purchaser  on  credit  of  property  of  the  decedent, 
wherever  the  purchaser  may  reside,  and  whatever  may 
be  his  pecuniary  circumstances.  That  the  purchaser 
resides  abroad,  if  it  be  not  a  reason  for  increased 

strictness  in  this  respect,  is  certainly  no  reason  for  the 
Vol.  xxvn — 49 
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1876.     contrary.     When  therefore  the  purchaser  in  this  case 

Teim.    failed  to  comply  with  the  terms  of  sale,  by  giving  bond 
with  good  security  for  the  purchase  money,  in  a  rea- 

Boaz's    aonable  time  after  the  sale,  it  was  the  plain  duty  of 
V.       the  executor  to  resell  the  slaves  at  the  risk  and  loss  of 

&^^  the  purchaser.  Had  he  performed  this  plain  duty  the 
estate  would  have  sustained  no  loss  by  the  transaction, 
but  would  have  realized  the  full  market  value  of  the 
slaves  at  that  time.  Suppose  the  executor,  though  re- 
quired by  the  will  to  sell  the  testator's  whole  estate  as 
soon  as  convenient  after  his  death,  had  not  sold  the 
slaves  at  all,  but  retained  them  as  his  testator's  estate, 
until  they  perished  in  his  hands  by  the  result  of  the 
war,  would  he  not  have  been  clearly  liable  to  the  estate 
for  their  value  at  the  time  when  they  ought  to  have 
been  sold?  Was  not  that  in  effect  the  very  course 
which  he  pursued?  To  retain  and  hold  the  slaves 
themselves  as  security,  in  lieu  of  that  which  the  law 
made  it  his  diity  to  demand  and  receive,  was  no 
legal  equivalent  therefor.  Slaves  were  a  precarious 
security  at  best,  and  especially  at  that  time.  They 
were  always  liable  to  loss  by  sickness,  death  and  run- 
ning away,  and  their  intrinsic  value'  daily  diminished, 
until,  in  consequence  of  the  late  war,  it  was  wholly 
destroyed.  In  that  way  the  value  of  these  slaves  was 
*  destroyed,  and  the  loss  of  that  value  has  thus  plainly 

resulted  from  the  neglect  of  the  executor.  His  liability 
to  indemnify  against  the  consequences  of  that  loss  such 
of  the  legatees  as  had  no  agency  in  bringing  it  about 
cannot  be  denied.  That  be  was  influenced  by  kind 
and  humane  feelings  in  what  he  did  cannot  alter  the 
case.  It  may  excite  our  sympathy  for  him,  and  our 
regret  at  his  loss,  but  right  and  justice  must  still  be 
done  by  us,  and  we  must  administer  the  law  as  it  is 
written.    Men  may  do  what  they  please  with  their 
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own,  and  may  justly  be  commended  for  their  liberality     1876. 
in  80  dealing.    But  when  they  undertake  to  execute  a    xenn. 


fiduciary  trust  for  others,  and  especially  infants  and 

others  under  disability,  they  must  take  care  to  proceed    ^^!^^ 
according  to  the  rules  of  law  and  equity.    It  can  re-       v. 
quire  no  citation  of  authority  to  sustain  these  pnn-     &  ais. 
ciples  with  which  we  are  all  familiar. 

The  Courtis  further  of  opinion  that  the  circuit  court 
did  not  err  ^^  in  fixing  the  value  of  said  slaves  at  the 
price  at  which  they  were  sold  at  the  executor's  sale, 
instead  of  the  sums  at  which  they  were  appraised  at 
the  appraisement  the  day  before."  The  presumption 
is,  that  they  were  sold  for  no  more  than  their  market 
value,  and  that  if  they  had  been  resold  at  the  loss  and 
risk  of  the  purchaser,  on  his  failure  to  comply  with  the 
terms  of  sale,  they  would  have  brought  the  same,  or 
nearly  the  same,  price;  and  at  all  events  the  loss  would 
have  been  made  good  by  the  first  purchaser. 

The  court  is  further  of  opinion  that  the  court  did 
not  err  "in  decreeing  payment  of  the  shares  of  the 
minor  plaintifis  directly  to  them,  instead  of  to  their 
guardians."  The  effect  and  object  of  the  decree, 
which  is  merely  interlocutory,  was  to  settle  the  rights 
of  the  parties,  or  some  of  them.  Of  course  the  money 
will  not  be  paid  into  the  hands  of  infants;  and  the 
court  below  can  yet  make  any  order  on  that  subject 
which  may  be  necessary  to  ensure  the  payment  of  the 
money  into  proper  hands.  If  the  appellant  has  any 
interest  in  that  question,  he  might  have  guarded  his 
interest  by  a  proper  motion  to  the  court  below  before 
he  brought  the  cause  here,  and  he  may  guard  it  by 
such  a  motion  after  the  cause  goes  back. 

This  court  is  of  opinion  that  there  is  no  error  in  the 
decree  of  the  court  below,  and  that  it  ought  to  be  af- 
firmed. 

Deorbb  affirmbb. 
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Walters  v.  Hill  ^  als. 

April  6. 

1876.      I.  L  died  in  1863.     By  his  will  he  gave  to  the  children  of  a  deceased 
March  daughter  E,  all  infants,  to  two  married  daughters,  to  one  not  married, 

and  to  a  son,  the  residuimi  of  his  estate ;  and  appointed  K  his  exe- 
cutor and  trustee,  to  hold  the  same  for  the  separate  use,  &.C.,  of  his 
daughters,  and  after  their  death  to  their  respective  children.  In  1863 
K  filed  a  bill  in  the  county  court,  alleging  he  had  bought  of  L,  in  his 
lifetime,  a  tract  of  land  called  T,  and  had  paid  him  the  price,  and  was 
put  in  possession,  but  the  title  was  not  made;  and  he  asked  for  a  con- 
veyance. With  the  bill  he  filed  a  paper  signed  by  the  widow  and 
three  daughters  of  L  and  their  husbands,  by  which  they  express  the 
wish  that  a  deed  for  the  land  may  be  made  to  K.  When  the  bill 
was  filed,  an  answer  was  filed  for  the  parties  who  had  signed  the 
paper,  and  by  a  guardian  04/  litem  for  the  infants.  And  at  the  same 
time  a  decree  was  made  appointing  a  commissioner  to  convey  the 
tract  of  land  to  K.  At  another  term  the  decree  was  amended,  and 
the  commissioner  was  directed  to  convey  also  to  K  a  small  tract  ad- 
joining T,  with  a  mill  on  it.  The  commissioner  died  without  con- 
veying the  land  to  K;  and  K  sold  it  to  W,  but  had  made  no  deed. 
In  1869  the  six  infant  children  of  £,  and  the  two  married  daughters, 
filed  their  bill  against  K  and  W,  to  set  aside  the  decree  of  the  county 
court  and  recover  the  land.  They  allied  that  there  was  no  written 
contract  between  L  and  K ;  that  K  had  not  paid  a  dollar  for  it;  that 
they  knew  nothing  of  the  suit,  and  were  not  parties  to  it,  and  it  was 
not  binding  on  them.  K  answered,  admitting  he  had  not  paid  any 
part  of  the  price  to  L;  but  their  contract  was,  that  he  was  to  be  exe- 
cutor of  L,  and  apply  the  price  in  the  course  of  administration.  W 
said  he  had  bought  and  paid,  with  no  knowledge  of  any  act  or  con- 
duct of  K  which  would  defeat  his  title.  The  decree  of  the  county 
court  was  held  to  be  void  and  of  no  effect  as  against  the  plainti£^ 
K  was  removed  from  the  trust,  and  another  trustee  appointed,  who 
was  decreed  to  hold  the  land  under  the  same  title  and  the  same  right 
prescribed  by  the  will  of  L;  and  the  decree  was  affirmed  by  this, 
court. 
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William  Lyon,  of  the  county  of  Pittsylvania,  died  1876. 
in  1868,  and  his  will  was  duly  admitted  to  probate  in  xerm. 
the  county  court  of  that  county.     By  his  will  he  pro 


vided  that  his  property   should  be  equally    divided   Walters 


V. 


among  his  children  then  living,  and  the  descendants  Hill 
of  such  as  were  dead,  the  descendants  to  take  their 
parents'  share;  and  all  his  children,  except  his  son 
William,  were  to  have  but  a  life-interest  in  the  pro- 
perty given  them,  and  at  their  death  the  same  to  go  to 
all  their  children  living  at  their  respective  deaths.  He 
directed  that  what  was  called  his  Thomas  tract,  con- 
taining about  two  hundred  and  seventy-five  acres, 
should  be  valued  by  two  neighbors,  and  that  his  son 
William  should  take  it  at  said  valuation,  as  a  part  of 
his  share  of  testator's  estate.  And  he  directed  that 
all  the  property  of  every  description,  given  to  his 
daughters  and  to  his  son  James,  should  be  vested  in 
Witcher  W.  Keen,  as  trustee,  to  hold  the  same  for  the 
sole  and  separate  use  of  his  daughters,  free  from  the 
debts  of  their  respective  husbands,  and  after  their 
deaths  to  go  to  their  children.  And  he  appointed  said 
Keen  his  executor ;  who  qualified  as  such.  The  will 
bears  date  July  7th,  1859. 

William  Lyon  died  in  the  lifetime  of  his  father;  and 
the  controversy  in  this  case  relates  to  the  Thomas 
tract  of  land  devised  to  him. 

On  the  16th  of  November  1863  W.  W,  Keen  pre- 
sented his  bill  to  the  county  court  of  Pittsylvania,  in 
which  he  says,  that  several  years  before  that  time  he 
purchased  of  William  Lyon  a  tract  of  land  in  the 
county  of  Pittsylvania,  with  a  mill  thereon,  known  as 
a  part  of  the  Thomas  tract,  containing  by  estimation 
two  hundred  and  seventy-four  acres :  that  he  paid  to 
Lyon  the  full  amount  of  the  purchase  money  for  said 
land,  and  took  possession  thereof;  that  Lyon  after- 
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1876.     wards  died  without  conveying  plaintiff  the  land,  leav- 
Tera.    ing  a  widow  and  children  and  grandchildren,  the  chil- 


&als. 


dren  of  a  daughter  Elizabeth  Hill,  who  was  dead,  the 

Walters  grand  children  being  infants.  He  says  that  the  adult 
Hill  parties  are  willing  to  make  title  to  said  lands,  but  the 
infant  parties  are  incapable;  and  making  the  widow, 
the  daughters  and  their  husbands,  and  the  infant  chil- 
dren by  name,  parties,  he  calls  upon  them  to  answer; 
and  prays  that  the  title  to  said  land  may  be  made  to 
him,  and  for  general  relief. 

The  plaintiff  filed  with  his  bill  a  paper  dated  Octo- 
ber 9th,  1863,  signed  by  the  widow,  James  Lyon,  the 
two  married  daughters  and  their  husbands,  and  an  un- 
married daughter,  in  which  they  say — We  the  widow 
and  heirs  at  law  of  Wm.  Lyon,  deceased,  of  Pittsyl- 
vania county,  are  desirous  that  the  title  to  a  mill  and  a 
tract  of  land  called  the  Thomas  tract,  which  were  sold 
in  the  lifetime  of  said  Wm.  Lyon,  should  be  made 
good  to  W.  W.  Keen,  who  purchased  said  mill  and 
land  of  said  Lyon  in  his  lifetime,  and  received  posses- 
sion thereof,  but  no  conveyance,  do  hereby  authorize 
and  request  the  court  to  make  such  decree  as  will  com- 
plete the  contract  and  make  the  title  good  to  W.  W. 
Keen. 

At  the  same  time  that  the  bill  was  presented,  a  paper 
purporting  to  be  the  answer  of  the  same  parties  who 
had  signed  the  above  paper,  was  also  filed,  in  which 
they  say  they  admit  the  allegations  of  the  bill  to  be 
true,  and  they  are  willing  that  their  interests  in  the 
land  in  the  bill  mentioned  shall  be  conveyed  to  the 
plaintiff:  And  still  at  the  same  time,  on  motion  of  the 
plaintiff,  a  guardian  ad  litem  was  appointed  for  the 
infant  defendants,  and  an  answer  by  their  guardian  ad 
litem  was  filed  for  them,  in  which  they  say — they  have 
no  doubt  of  the  truth  of  the  facts  in  said  bill,  and  sub- 
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mit  their  rights  to  be  disposed  of  as  may  be  proper     1876. 

■%  1        1  March 

and  legal.                                                                            Xenn. 
On  the  same  16th  of  November  1863,  the  cause 


came  on  to  be  heard  upon  the  bill,  answers  and  exhi-   Walters 


V. 


bits,  when  it  was  decreed  that  James  M.  Williams  do.  Hill 
by  proper  deed  with  special  warranty,  convey  the  land 
in  the  proceedings  mentioned  as  part  of  the  Thomas 
tract,  with  the  mill  thereon,  to  the  plaintiff. 

And  at  another  day,  viz:  on  the  19th  of  September 
1864,  the  cause  came  on  upon  the  papers  formerly 
read,  and  upon  the  application  of  the  parties  to  cor- 
rect the  decree  pronounced  at  the  November  term 
1863;  and  it  being  agreed  (as  the  decree  states)  that 
the  Thomas  tract  of  land  in  the  bill  mentioned  con- 
tains two  hundred  and  seventy-four  acres,  and  is  sepa- 
rate from  a  tract  of  twenty  acres  with  mill  thereon, 
which  was  held  by  William  Lyon  deceased  and  James 
H.  Howerton,  the  court  doth  alter  and  amend  said 
former  decree,  and  decree  that  James  M.  Williams, 
instead  of  executing  said  decree,  do,  by  proper  deed 
with  special  warranty,  convey  to  W.  W.  Keen  the 
interest  of  the  said  William  Lyon  deceased  in  the  said 
tract  of  two  hundred  and  seventy-four  acres,  a  plat  of 
which,  Ac,  and  also  the  interest  of  the  said  William 
Lyon  in  the  tract  of  twenty  acres,  with  mill  thereon. 

In  February  1869  the  six  infant  children  of  Eliza- 
beth Hill  deceased,  and  the  two  married  daughters  of 
William  Lyon  deceased,  by  Mrs.  Ellen  H.  Lyon,  their 
next  friend,  and  Mrs.  Carter,  the  unmarried  daughter, 
instituted  their  suit  in  equity  in  the  circuit  court  of 
Pittsylvania  county,  against  W.  W.  Keen  in  his  own 
right  and  as  trustee,  Ac,  under  the  will  of  William 
Lyon  deceased,  A.  G.  Walters,  James  Lyon,  and  the 
husbands  of  the  married  plaintiffs.  After  referring 
to  the  will  of  William  Lyon,  and  the  death  of  his  son 
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1876.     William  in  his  lifetime,  they  claim  that  they  are  enti- 

TOTn.    tl^d  to  the  land  devised  to  him  as  a  part  of  the  resi- 

duary  estate  of  the  testator  William  Lyon.     They 


Walters   refer  to  the  suit  brought  by  Keen,  and  exhibit  a  copy 


V. 


Hill  of  the  record.  They  charge  that  Keen  never  paid 
one  cent  for  said  land  to  said  Lyon  in  his  lifetime,  or 
to  any  other  person  at  any  time,  and  that  he  is  largely 
indebted  to  his  testator's  estate  as  executor.  They 
charge  that  they  were  no  parties  to  the  suit.  The 
married  daughters  say  they  have  no  recollection  of 
signing  the  paper  exhibited  with  Keen's  bill,  but  may 
have  done  so  at  the  request  of  Keen,  in  whom  at  the 
time  they  placed  great  confidence,  he  beings  the  exe- 
cutor appointed  by  their  father.  But  if  they  signed 
it,  they  were  at  the  time  married  women,  and  they 
are  not  bound  by  any  admissions  in  it.  The  plaintifli 
further  charge  that  no  written  contract  was  made  be- 
tween Keen  and  William  Lyon  for  said  land,  and  no 
money  paid  by  Keen.  They  are  informed  that  Keen 
has  contracted  to  sell  said  land  to  A.  G.  Walters,  but 
no  deed  has  been  made  by  Keen  to  Walters;  they  do 
not  know  whether  a  deed  was  made  by  Williams  to 
Keen. 

The  prayer  of  the  bill  is,  that  the  decree  of  the 
county  court  may  be  set  aside  and  annulled;  that 
Keen  may  be  removed  as  trustee  under  the  will  of 
said  William  Lyon;  for  a  sale  of  the  land  for  partition 
among  the  residuary  devisees;  and  for  general  relief. 

At  the  October  term  1869  of  the  court,  Walters  de- 
murred to  the  bill  on  the  ground  of  multifariousness, 
and  because  the  bill  does  not  charge  fraud  in  procu- 
ring the  decree  of  the  county  court,  and  does  not  show 
any  ground  on  which  the  court  could  set  aside  the  pro- 
ceedings and  decree  of  the  said  county  court. 

Keen  answered  the  bill.    He  says  he  purchased  said 
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land  from  Wm.  Lyon  some  time  before  his  death,  with  1876. 

the  understanding  that  he  was  to  be  Lyon's  execator,  xerm. 
and  as  such  would  apply  the  purchase  money  of  said 


land  (which  it  was  agreed  should  remain  in  his  hands,)  Walters 
to  the  payment  of  whatever  claims  might  be  found  Hill 
outstanding  against  said  Lyon's  estate;  and  under  this 
agreement  and  understanding,  the  said  Lyon  in  his 
lifetime  put  him,  Keen,  in  full  possession  of  said  land. 
He  admits  there  was  no  written  contract  between  him 
and  said  Lyon  for  the  said  land,  and  that  he  did  not 
pay  to  Lyon  in  his  lifetime  any  part  of  the  purchase 
money,  as  under  the  contract  of  sale  he  was  not  to  pay 
the  money  to  him  in  his  lifetime,  but  was  to  apply  it 
after  his  death  to  the  benefit  of  his  estate;  and  he  has 
not  since  his  death  paid  the  legatees.  He  admits  he 
sold  the  land  to  C.  G.  Holland,  who  ordered  a  deed  to 
be  made  to  A.  Q.  Walters.  He  denies  that  he,  as 
executor,  is  largely  indebted  to  the  estate  of  his  testa- 
tor, or  is  in  feet  indebted  to  said  estate  at  all,  except 
for  such  portions  of  the  purchase  money  for  said  land 
as  may  still  be  dc^.  He  denies  the  allegations  of  the 
plaintiffs,  both  adults  and  infants,  that  they  were  not 
parties  to  the  suit  in  the  county  court,  and  he  denies 
that  there  was  any  fraud  in  obtaining  the  decree  in 
that  case;  and  he  insists  the  adult  parties  are  bound 
by  the  paper  they  signed;  which  they  signed  freely 
and  with  foil  knowledge  of  its  contents. 

The  court  overruled  the  demurrer  of  Walters  to  the 
bill;  and  he  thereupon  filed  his  answer.  He  insists 
that  the  proceedings  in  the  suit  brought  by  Keen  are 
valid;  that  no  fraud  is  charged;  and  certainly  the  de- 
cree was  not  procured  by  any  fraud  of  which  he,  Wal- 
ters, had  knowledge.  He  does  not  know  whether 
Williams  executed  the  deed  to  Keen;  but  insists  that 

so  far  as  the  title  or  rights  of  Keen  and  those  claiming 
Vol.  xvxn— 50 
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1876.  under  him  are  concerned,  the  fact  is  immaterial;  as  a 

1^1  Arch 

Term,  court  of  equity  will  regard  that  as  done  which  ought 


to  have  been  done  by  said  commissioner.     That  Keen 

Walters  gold  the  land  to  Holland  for  full  value,  and  Holland 
HiU  transferred  his  purchase  to  respondent  for  full  value. 
It  was  true  that  Keen  had  not  conveyed  the  land  to 
respondent,  but  the  only  reason  for  that  was,  that  Wil- 
liams, the  commissioner,  appointed  to  make  the  deed 
to  Keen,  died  in  1864,  and  it  was  supposed  that  Keen's 
deed  to  respondent  would  not  be  good  until  a  new 
commissioner  was  appointed;  and  the  matter  passed 
by  from  neglect. 

There  was  evidence  taken  in  the  cause  which  showed 
that  Keen  had  a  very  large  property  in  his  possession 
during  the  war,  and  was  in  good  credit;  but  he  was 
largely  indebted,  he  having  become  a  bankrupt  in 
1867  or  1868,  when  his  debts  amounted  to  between 
four  and  five  hundred  thousand  dollars. 

The  cause  came  on  to  be  heard  on  the  5th  of  June 
1871,  when  the  court  being  of  opinion  that  the  decree 
of  the  county  court  of  Pittsylvania  ^p  the  bill  and  pro- 
ceedings mentioned  was  obtained  in  fraud  of  the 
rights  of  the  plaintiffs,  decreed  the  same  to  be  void 
and  of  no  effect  as  to  them;  and  it  was  further  decreed 
that  the  powers  of  Keen  as  trustee,  under  the  will  of 
William  Lyon,  should  be  revoked,  and  he  should  be 
removed  from  his  trust,  and  Joseph  D.  Blair  appointed 
in  his  place;  that  the  infant  plaintiffs,  and  said  Blair 
as  trustee,  were  entitled  to  hold  the  land  under  the 
same  title  and  in  the  same  right  prescribed  by  the  will 
of  William  Lyon;  and  it  being  admitted  by  all  the 
parties  in  interest  that  the  said  land  could  not  be  con- 
veniently divided  in  kind,  the  said  Blair  was  appointed 
a  commissioner  to  sell  the  same  in  the  manner  and  on 
the  terms  stated  in   the  decree.     From  this    decree 
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Walters  applied  to  this  court  for  an  appeal;  which  was     1876. 

II  1  March 

allowed.  Term. 


Robertson  ^  Oreen  and  Jones  ^  Boulditij  for  the  ap-   Walters 
pellant.  .  Hill 

♦  .  &als. 

Tredwaj/y  E.  E.  Bauldin  and  W.  W.  Henry ^  for  the  ap- 
pellees. 

Anderson,  J.,  delivered  the  opinion  of  the  court. 

William  Lyon  departed  this  life  in  March  1863. 
Previous  to  his  death  he  made  and  published  his  will, 
bearing  date  the  7th  of  July  1859;  by  which  he  be- 
queathed to  the  children  of  his  deceased  daughter 
Elizabeth  ^ill,  all  of  them  infants,  aud  his  three  liv- 
ing daughters,  and  his  son  James,  the  whole  residuum 
of  his  estate;  and  appointed  Witcher  W.  Keen  his 
executor.  All  the  property  given  to  his  daughters 
and  to  his  son  James  by  his  will  he  vested  in  said 
Witcher  W.  Keen  as  trustee,  to  hold  the  same  for  the 
sole  and  separate  nse  of  his  said  daughters,  free  from 
the  debts  of  their  respective  husbands,  and  after  their 
deaths  to  go  to  their  respective  children,  as  he  had 
before  directed.  The  bequest  to  his  son  James  was 
made  to  him  for  life,  remainder  to  his  children  by  the 
woman  Jane,  to  the  exclusion  of  any  children  he  has 
by  any  other  person.  The  children  of  Elizabeth  Hill 
were  to  get  one  hundred  dollars  less  than  a  child's 
part,  and  his  son  James  was  to  get  one  hundred  dol- 
lars less  than  a  child's  part;  and  none  of  the  other 
children  to  account  for  any  advancements  theretofore 
made. 

The  tract  of  land  which  he  calls  his  Thomas  tract, 
containing  about  two  hundred  and  seventy-five  acres. 
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1876.     he  directed  to  be  valued  by  two  neighbors,  and  to  be 

Term,    taken  by  his  son  William  at  valuation,  and  to  be  ac- 

counted  for  by  him  in  the  equal  division.     William 


Walters   ^[^^  before  the  testator,  unmarried  and  without  issue; 

V.  ' 

Hill  by  reason  jvherieof  this  devise  to  him  lapsed  into  the 
residuum.  This  controversy  is  in  relation  to  that 
tract  of  land. 

W.  W.  Eeen,  the  executor  and  trustee,  claimed  to 
have  purchased  it  from  the  testator  in  his  lifetime; 
and  after  his  death  he  filed  his  bill  in  chancery  in  the 
county  court  of  Pittsylvania,  on  the  16th  day  of  No- 
vember 1863,  against  the  widow  and  devisees  and 
legatees  of  William  Lyon  deceased;  alleging  that  he 
had  purchased  the  said  tract  of  land  of  the  decedent 
in  his  lifetime,  had  paid  him  the  full  amount  of  the 
purchase  money,  and  had  taken  possession  pf  it  under 
his  purchase;  that  said  Lyon  had  departed  this  life 
without  conveying  him  the  title;  and  he  prays  that 
the  title  may  be  conveyed  to  him.  On  the  same  day, 
November  16th,  1868,  a  decree  was  pronounced  in  the 
cause,  that  James  M.  Williams,  who  was  appointed  a 
commissioner  for  the  purpose,  do,  by  proper  deed 
with  special  warranty,  convey  the  land  in  the  proceed- 
ings mentioned,  as  part  of  the  Thomas  tract,  with  the 
mill  thereon,  to  the  plaintiff.  And  on  the  19th  day  of 
September  1864  an  amended  decree  was  entered,  cor- 
recting the  foregoing  decree  as  to  the  description  of 
the  land  to  be  conveyed;  describing  it  as  the  interest 
of  said  Lyon  in  the  said  tract  of  two  hundred  and 
seventy-four  acres,  and  also  directing  a  conveyance  of 
his  interest  in  a  tract  of  twenty  acres  with  mill  thereon, 
which,  in  fact,  had  not  been  claimed  by  the  bill.  No 
conveyance  was  ever  made. 

On  the  5th  of  April  1869,  Mary  Ann  Hill  &  als., 
infant  children  of  Elizabeth  Hill,  who  sue  by  their 
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next  friend,  Ellen  H.  Lyon,  and  Mary  W.  Howertou  i876. 
and  Nancy  Howerton  being  femes  coveriy  holding  xem. 
separate  property,  who  sue  by  their  next  friend,  Ellen 


H.  Lyon,  whose  husbands,  William  H.  Howerton  and  Walters 
James  H.  Howerton,  are  made  defendants,  and  Martha  HUi 
Carter,  daughters  of  said  decedent,  filed  their  bill  in 
chancery  in  the  circuit  court  of  Pittsylvania  county 
against  W.  W.  K^en  in  his  own  right,  and  as  executor 
of  William  Lyon,  and  trustee  as  herein  before  de- 
scribed, and  others,  in  which  they  allege  the  suit 
brought  by  said  Keen  in  the  county  court,  and  the 
decree  in  his  favor  for  the  conveyance  of  title,  which 
they  are  informed  has  never  been  made.  They  charge 
that  said  decree  was  made  upon  an  alleged  agreement 
of  purchase  by  said  Keen,  and  an  allegation  that  he 
had  paid  the  whole  of  the  purchase  money.  They 
expressly  charge  that  said  Keen  never  paid  one  cent  of 
purchase  money  to  the  said  Lyon  in  his  lifetime,  or  to 
any  other  person  at  any  time,  and  that  he  is  largely 
indebted  to  his  testator's  estate  as  executor;  and  they 
further  charge  that  they  were  not  parties  to  said  suit. 
The  infant  children  of  Elizabeth  Hill,  by  their  next 
friend,  charge  that  they  were  never  made  parties  to 
said  suit,  and  are  not  bound  by  the  decree;  and  they 
charge  that  there  never  was  any  contract  in  writing 
between  the  said  William  Lyon  in  his  lifetime  and  the 
said  Keen  for  the  sale  and  purchase  of  said  land. 

The  appellants  claim  the  right  to  hold  the  land  by 
virtue  of  that  decree  in  favor  of  W.  W.  Keen.  If  the 
appellees  were  not  parties  to  that  suit  as  they  allege, 
or  if  said  decree  was  fraudulently  procured,  which 
though  not  expressly  charged,  if  the  facts  alleged  be 
true,  is  established,  said  decree  is  not  binding  on  them, 
and  can  confer  no  rights  upon  Keen,  or  those  who 
claim  under  him. 
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1876.        There  appears  to  have  been  no  process  against  them. 

T^.    There  is,  with  the  papers  in  the  cause,  a  paper  which 

professes  to  be  the  answer  of  the  defendants  named. 


Walters  B^|;  j^  jg  j^q^  signed  by  either  of  them,  or  by  anybody 


V. 


Hill  for  them,  and  two  of  them,  William  H.  and  James  H. 
Howerton,  who  are  made  defendants  in  this  suit,  swear 
that  they  never  authorized  any  one  to  put  in  their  ap- 
pearance, or  to  answer  for  them,  and  that  they  did  not 
know  of  the  suit.  And  the  others  who  are  plaintiffB 
in  this  suit  aver  that  they  were  not  parties  to  that  suit, 
and  thus  is  the  onus  thrown  upon  the  appellants,  to 
show  that  they  were,  in  order  to  bind  them  by  the 
decree. 

It  should  appear  from  the  record  itself  that  they 
were  before  the  court.  There  is  nothing  to  show  it 
unless  the  paper  referred  to  is  their  answer,  and  was 
filed  as  such  by  their  agency,  or  at  least  with  'their 
knowledge  and  consent.  That  does  not  appear.  How 
it  got  amongst  the  papers  is  not  shown.  It  might 
have  been  put  there  by  the  plaintiff  himself  without 
their  knowledge  or  consent.  There  is  nothing  to 
show  that  any  one  of  them  had  any  connection  with 
it  or  any  knowledge  of  it.  Unless  it  was  their  act,  or 
done  with  their  consent  or  authority,  it  is  not  binding 
on  them,  nor  shows  an  appearance  on  their  behalf,  or 
that  they  were  before  the  court. 

The  circumstances  attending  the  procurement  of 
said  decree  tend  strongly  to  negative  any  equity  in  the 
plaintiff  in  that  suit,  and  are  so  indicative  of  fraud  in 
the  procurement  of  the  decree  as  would  disincline  a 
court  of  equity  to  give  it  effect. 

What  were  the  relations  of  these  parties  ?  On  one 
side  they  were  married  women,  daughters  of  the  tes- 
tator, who  had  a  life  interest,  and  their  children,  who 
had  the  remainder  thereof,  a  son  of  the  testator,  who 
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was  not  sui  juris  as  to  this  property,  who  had  a  life 
interest,  and  his  children  who  were  entitled  to  his  in- 
terest in  remainder,  and  the  infant  children  of  a  de-  • 
ceased  daughter  of  the  testator.  On  the  other  side 
was  the  plaintiff,  who  was  the  executor  of  the  testator, 
and  who  was  constituted  trustee  by  the  testator's  will 
for  his  said  married  daughters  and  his  son  and  their 
children,  who  was  seeking  to  acquire  title  in  his  own 
name  and  for  his  own  benefit  of  property,  which  had 
been  intrusted  to  him  for  their  benefit.  His  relation 
to  the  widow  of  the.  testator  and  his  children  and 
grandchildren  was  a  relation  of  confidence. 

Holding  this  relation  of  confidence  not  long  after 
the  death  of  the  teBtaXoTj  flagrante  bellOy  he  has  a  paper 
prepared,  to  which  he  obtains  the  signatures  of  the 
widow  and  her  children,  in  which  they  are  made  to 
acknowledge  the  sale  of  the  land  in  question  to  him 
by  the  testator  in  his  lifetime,  of  which  he  received 
possession,  but  no  conveyance,  and  authorizing  and 
requesting  the  court  to  make  such  decree  as  will  com- 
plete the  contract  and  make  good  the  title  to  him. 
This  paper  is  dated  October  9, 1863,  and  is  not  ad- 
dressed to  any  court,  no  suit  being  then  pending.  But 
armed  with  this  paper,  on  the  16th  of  November  fol- 
lowing he  institutes  his  said  suit  in  the  county  court  of 
Pittsylvania  county,  files  his  bill,  and  on  the  same  day 
obtains  the  decree  aforesaid,  which,  nearly  a  year  after- 
wards, he  has  amended  as  herein  before  described. 
He  does  not  set  out  in  his  bill  any  contract  of  pur- 
chase; he  merely  alleges  that  he  purchased  the  land  in 
the  lifetime  of  his  testator,  and  paid  the  full  amount  of 
the  purchase  money.  Nor  does  it  appear  in  any  part 
of  the  record  of  that  suit,  or  this,  what  price  he  was 
to  pay  for  the  land.     But  it  does  appear  now,  that  the 


1876. 

March 
Tenn. 


Walters 

V. 
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1876.     allegation    of  his  bill  that  he  had   paid   the  whole 
T^.    amount  of  purchase  money  was  untrue,  and  that  he 


V. 

Hil 

&als, 


had  not  in  fact  paid  one  dollar  thereof. 

Walters       jf  \^q  ^ad  disclosed  the  truth  in  his  bill,  which,  in 

V. 

Hill  the  relation  he  stood  to  the  parties,  he  had  no  right  to 
suppress,  much  less  to  misrepresent,  he  must  utterly 
have  failed  to  have  obtained  the  decree  which  was 
entered.  It  was  consequently  procured  by  a  decep- 
tion practised  upon  the  court — a  representation  which 
he  now  virtually  admits,  in  his  answer  to  the  bill  in 
this  suit,  was  not  true. 

There  was  no  evidence  before  the  court  of  the  al- 
leged purchase  except  the  paper  above  referred  to. 
And  that  is  not  entitled  to  the  weight  of  evidence.  It 
was,  in  fact,  but  a  certificate  of  what  they  had  been 
informed  of  by  Keen  himself;  for  they  do  not  appear 
to  have  had  knowledge  of  it  themselves,  and  evidently 
relied  upon  his  representation,  and  were  influenced 
by  the  relation  of  confidence  which  subsisted  between 
them  to  sign  the  paper.  Surely  such  an  acknowledg- 
ment could  not  divest  married  women  of  their  estate 
in  land,  of  which,  under  the  statute,  they  can  only  be 
divested  upon  privy  examination  properly  certified, 
and  it  could  not  divest  their  children  of  their  interest, 
nor  the  infant  childen  of  Mrs.  Hill,  who  were  not  par- 
ties to  it. 

The  whole  procedure,  ii^stituting  the  suit  flagrante 
bello  in  the  county  court,  to  acquire  a  transfer  to  him 
of  the  rights  of  infants  and  married  women,  which  he 
held  in  trust  for  them  when  their  husbands  were  sol- 
diers in  the  army,  upon  testimony  procured  through 
the  influence  of  confidential  relations,  upon  the  mere 
allegation  that  he  had  purchased  the  land,  without  set- 
ting out  the  contract  or  the  price  he  was  to  pay  for  it. 
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and  upon  the  false  allegation  that  be  had  paid  the  full     1876. 
amoQDt  of  the  purchase  money,  when,  in  fact,  he  had    xerm. 


V. 

iiil 

&als. 


not  paid  one  dollar,  shows  so  conclusively  the  fraudu 

lent  procurement  of  said  decree,  that  it  would  be  ren-   Walters 
dered  null  and  void  if  all  the  parties  had  been  before      um 
the  court,  which  it  seems  was  not  the  case. 

The  court  does  not  therefore  regard  said  decree  of 
the  county  court  as  interposing  any  barrier  to  the  re- 
lief which  the  plainti£%  in  this  suit  seek  to  obtain. 
And  upon  the  merits,  the  court  is  of  opinion  that  the 
devisees  and  legatees  are  entitled  to  have  the  land  in 
question  embraced  in  the  partition  and  distribution  of 
the  estate  of  their  testator,  the  evidence  being  insuffi- 
cient to  establish  such  a  contract  of  sale  by  the  testa- 
tor in  his  lifetime  to  W.  W.  Eeen,  and  such  a  perform- 
ance on  his  part  as  would  entitle  him  to  a  decree  of 
specific  performance. 

The  court  is  further  of  opinion  that  the  appellant, 
A.  G.  Walters,  having  purchased  from  one  who  had 
DO  valid  title,  cannot  hold  it  against  parties  whose 
title  is  good  in  law  and  equity,  and  of  which  they  have 
never  been  lawfully  divested.  And  if  the  decree  in 
favor  of  his  grantor  was  invalid,  he  was  not  invested 
vdth  the  legal  title,  and  his  equity  could  not  prevail 
over  the  prior  equity  of  the  appellees,  upon  the  au- 
thority of  Briscoe  v.  Ashby  ^  cUs.^  24  Gratt.  454. 

The  court  is  also  of  opinion  that  the  demurrer  to 
the  plaintiff's  bill,  on  the  ground  of  multifariousness, 
was  properly  overruled.  Before  the  Code  of  1849, 
courts  of  equity  could  pass  on  all  equitable  questions 
arising  in  cases  of  partition.  And  they  may  now 
take  cognizance,  under  the  provisions  of  the  Code,  of 
all  questions  of  law  affecting  the  legal  title  that  may 
arise  in  such  proceeding. 
Vol.  xxvn — 61 
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1876.  The  court  is  also  of  opinion  that  it  was  not  error  to 
Tcm.  remove  W.  W.  Keen  as  trustee  in  this  suit,  as  ancillary 
to  the  design  and  object  of  the  suit,  and  to  appoint 


Walters   another  in  his  stead.    Upon  the  whole,  the  court  is  of 
Hiu     opinion  that  there  is  no  error  in  the  decree  of  the  cir- 
cuit court,  and  that  the  same  be  affirmed  with  costs. 

Dbcreb  affirmbd. 
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MiLLBB  V.  Fletohbr  ^  aU. 

April  6. 

1.  If  a  bond,  perfect  on  its  face,  is  delivered  to  the  obligee  as  an  escrow,       1876. 

'  *^  March 

to  be  valid  upon  another  person's  executing  it,  it  is  valid,  though  the      f  erm 

condition  is  not  complied  with. 

2.  A  deed,  perfect  on  its  face,  cannot  be  delivered  as  an  escrow  to  the 

grantee  or  obligee,  upon  a  condition  upon  which  it  is  to  be  a  valid 
deed.  In  all  such  cases  the  condition  is  void,  and  the  deed  is  at 
once  operative. 

3.  Parol  evidence  is  inadmissible,  to  prove  that  a  deed,  perfect  on  its  face, 

was  delivered  to  the  grantee  on  a  condition. 

This  was  an  action  of  debt  in  the  circuit  court  of 
Rappahannock  county,  brought  in  January  1871  by 
John  8.  Fletcher  against  James  F.  Brown,  Benjamin 
F.  Miller  and  John  Miller,  upon  a  bond  of  $2,409.51, 
bearing  date  the  4th  of  September  1861,  and  payable 
on  demand.     The  bond  was  perfect  on  its  face. 

B.  F.  Miller,  one  of  the  defendants,  filed  a  special 
plea,  that  the  writing  declared  on  was  made  and  de- 
livered as  an  escrow  to  the  plaintiff,  on  the  express 
condition,  and  none  other,  that  John  Miller  and  East- 
bam  Jordan  should  sign  and  seal  it  as  their  own  act 
and  deed,  and  should  become  bound  equally  and 
jointly  with  the  said  James  F.  Brown  and  B.  F.  Mil- 
ler; and  if  the  said  John  Miller  and  Eastham  Jordan 
should  refuse,  or  fail  to  sign,  seal  and  deliver  the  said 
writing  as  joint  coobligors  of  the  said  James  F.  Brown 
«nd  B.  F.  Miller,  the  same  was  not  to  bind  the  said  B. 
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1876.    F.  Miller,  but  was  to  be  held  null,  &c.;  and  he  avers 
Tera.    ^^^^  8^i^  Eastham  Jordan  did  not  sign,  seal  and  deliver 


the  said  writing;  and  so,  &e. 


Miller        The  plaintiff  demurred  to  the  plea;  but  the  court 
Fletcher  overruled  the  demurrer. 


&  als. 


Upon  the  trial  of  the  cause,  the  defendant,  B.  F. 
Miller,  was  introduced  as  a  witness,  and  his  counsel 
proposed  to  prove  by  him  that  a  firm,  under  the  style 
of  Brown,  Miller  &  Co.,  composed  of  the  three  defen- 
dants and  Eastham  Jordan,  who  were  dealers  in  cattle, 
on  the  4th  of  September  1861  owed  the  plaintiff  the 
sum  of  12,409.51  on  a  transaction  between  them,  for 
which  the  plaintiff  held  their  written  contract  not 
under  seal,  and  that  he  desired  to  change  the  form  of 
the  evidence  of  the  debt,  and  applied  to  B.  F.  Miller 
to  execute  the  bond  sued  on:  and  that  B.  F.  Miller 
executed  the  bond  upon  condition,  that  all  the  other 
members  of  the  firm  should  execute  said  bond.  But 
the  court  excluded  all  evidence  of  the  facts  proposed 
to  be  proved,  save  as  to  the  conditions  upon  which 
the  bond  was  executed:   And  the  defendant  accepted. 

The  plaintiff  was  then  sworn  in  his  own  behalf,  and 
on  his  cross-examination  the  defendant  proposed  to 
prove  by  him  the  facts  stated  in  the  foregoing  excep- 
tion, as  to  the  original  debt  But  the  court  excluded 
the  evidence;  and  the  defendant  again  excepted. 

The  jury  found  in  favor  of  the  plaintiff  for  $2,409.51, 
with  interest  from  the  4th  September  1861,  subject  to 
the  credits  endorsed  upon  the  bond;  and  the  court 
rendered  a  judgment  according  to  the  verdict.  Where- 
upon B.  F.  Miller  applied  to  a  judge  of  this  court  for 
a  supersedeas;  which  was  awarded. 

W.  W.Gordony  for  the  appellant. 
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Brooke  ^  ScoUy  J".  C.  Gibson  and  Menifee^  for  the  ap-  1876. 

,,  March 

pellee.  Term. 


Staples,  J.,  delivered  the  opiDioQ  of  the  court.  ^*^^®^ 

Fletcher 


This  is  an  action  founded  upon  a  bond  or  single  bill 
for  the  payment  of  money.  The  defendants  plead, 
that  it  was  executed  by  them  in  satisfaction  of  a  debt 
due  the  plaintiff  by  the  firm  of  Brown,  Miller  &  Co., 
and  delivered  to  the  plaintiff  as  an  escrow,  upon  con- 
dition it  was  to  be  likewise  executed  by  two  other 
members  of  said  firm;  but  that  in  fact  it  had  been 
executed  only  by  one  of  them;  and  so  the  condition 
upon  which  the  writing  was  to  take  effect  had  not  been 
performed.  The  question  raised  by  this  plea,  and 
which  we  are  called  upon  to  decide  is,  whether  where 
a  deed,  perfect  on  its  face,  is  delivered  by  the  obligor 
or  grantor  directly  to  the  obligee  or  grantee,  it  is  com- 
petent to  prove  by  parol  evidence  the  delivery  was 
upon  a  condition  which  has  not  been  complied  with, 
aod  thereby  render  the  instrument  inoperative  as  to 
the  parties  executing  it 

In  Sheppard's  Touchstone,  volume  1,  pages  68,  69, 
the  rule  is  thus  laid  down :  "  The  delivery  of  a  deed  as 
an  escrow,  is  said  to  be,  where  one  doth  make  and  seal 
a  deed  and  deliver  it  unto  a  stranger^  until  certain  con- 
ditions be  performed,  and  then  to  be  delivered  to  him, 
to  whom  the  deed  is  made,  to  take  effect  as  his  deed. 
And  so  a  man  may  deliver  a  deed,  and  such  delivery 
is  good.  But  in  this  case  two  cautions  must  be 
heeded:  1.  That  the  form  of  words  in  the  delivery  of 
a  deed  in  this  manner  be  apt  and  proper.  2.  That  the 
deed  be  delivered  to  one  that  is  a  stranger  to  it,  and 
not  to  the  party  himself,  to  whom  it  is  made."  After 
discussing  the  first  ground  of  caution  at  some  length, 


Aals. 
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1876.     the  learned  author  proceeds  as  follows :  "  So  it  must 
Term,    he  delivered  to  a  stranger;  for  if  I  seal  my  deed  and 


deliver  it  to  the  party  himself,  to  whom  it  is  made 

Miller    upon  certain  conditions,  &c.,  in  this  case  let  the  form 
Fletcher  of  the  words  be  what  it  will,  the  delivery  is  absolute, 

&  &ls 

and  the  deed  shall  take  effect  as  his  deed  presently; 
and  the  party  is  not  bound  to  perform  the  condition ; 
for  in  ircidiimdbus  chariarum^  non  quod  dictum^  sed  quod 
factum  est  inspicitur.*'  Another  reason  assigned  for 
this  rule  of  the  common  law  by  Lord  Coke  is,  "the 
delivery  is  sufficient  without  speaking  of  any  words; 
and  then  when  the  words  are  contrary  to  the  act, 
which  is  the  delivery,  the  words  are  of  none  effect." 

The  doctrine  here  laid  down  by  these  learned  wri- 
ters has  been  sometimes  spoken  of  by  judges  as  ex- 
tremely technical  and  unsatisfactory.  It  may  be  so; 
but  after  a  very  careful  examination  I  have  not  been 
able  to  find  any  well  considered  case  in  which  that 
doctrine  has  been  directly  overruled. 

In  Hicks  v.  Goode^  12  Leigh  479, 490,  Judge  Cabell,  in 
delivering  the  opinion  of  the  court,  conceded  the  dis- 
tinction between  a  deed  delivered  as  an  escrow  to  the 
party  to  the  deed,  and  one  that  is  delivered  to  a 
stranger,  and  he  was  not  disposed  to  controvert  it. 
He  said,  "the  reasoning  on  which  the  distinction  is 
founded  was  not  only  technical  but  unsatisfactory  to 
his  mind.  He  considered  it  as  settled,  however,  that 
if  a  deed  be  delivered  to  the  party  himself,  to  whom 
it  is  made  as  an  escrow,  but  to  become  the  deed  of 
him  who  sealed  it  on  certain  conditions;  in  such  case, 
whatever  be  the  form  of  the  words,  the  delivery  is 
absolute,  and  the  party  is  not  bound  to  perform  the 
conditions.'* 

The  counsel  who  argued  that  case,  on  both  sides, 
admitted  that  such  is  the  law;  too  well  settled  for  con- 
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tpoversy.     It  was  insisted,  however,  on  behalf  of  the  1876. 

defendant,  that  the  rule  applied  only  to  a  deed  perfect  T«in. 
and  complete  on  its  face,  requiring  nothing  to  be  done 


to  give  it  full  efficacy  as  a  deed,  according  to  the  in-  ^*^^^ 
tention,  but  the  mere  delivery.  But  where  the  instru-  Fletcher 
ment  at  the  time  it  passes  into  the  hands  of  the  gran- 
tee or  obligee  is  incomplete,  and  indicates  clearly  on 
its  face  that  some  other  act  is  to  be  done  to  give  it 
effect,  according  to  the  intention  of  all  the  parties, 
tbere  it  was  insisted  the  rule  did  not  apply,  and  it  was 
competent  to  show  by  parol  that  the  delivery  was  upon 
a  condition  which  had  not  been  performed.  And  so 
this  court  held;  and  it  will  be  seen  upon  examination 
that  the  decision  was  placed  upon  that  ground  exclu- 
sively. 

In  Ward  v.  Churriy  18  Gratt.  801,  Judge  Joynes  ad- 
verted to  this  rule  of  the  common  law :  "  He  said  it 
was  strict  and  technical  to  the  last  degree;  and  yet  he 
did  not  venture  to  deny  that  the  doctrine  is  well  set- 
tled." In  the  course  of  his  opinion  he  cites  with  ap- 
probation some  observations  of  Chief  Justice  Best  in 
the  case  of  Hudson  v.  Bevett,  15  Eng.  C.  L.  R  467, 
wherein  tha  learned  chief  justice  quotes  Comyn,  vol. 
4,  page  276,  4  A.,  Fait  as  saying:  "If  the  deed  be  de- 
livered to  the  party  as  an  escrow,  to  be  his  deed  on  the 
performance  of  a  condition,  it  is  not  his  deed  till  the 
condition  be  performed,  though  the  party  happens  to 
have  it  before  the  condition  is  performed." 

Now  it  is  most  remarkable,  be  it  said  with  all  hu- 
mility, that  two  judges,  so  distinguished  for  accuracy 
and  learning,  should  have  fallen  into  such  an  error. 
What  Comyn  does  say  is  this : 

"  So  if  it  (the  deed)  be  delivered  to  a  stranger  as  an 
escrow,  to  be  his  deed  upon  performance  of  condi- 
tion's, it  is  not  his  deed  till  the  conditions  are  per- 
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1876.     formed,  though  the  party  happens  to  have  it  before. 
Tem^    2  Rol.  25, 125,  46 ;  Coke  Lit.  86  a. 
"  Or  be  delivered  to  a  stranger  to  keep  till  condi- 


Miiier    tions  be  performed,  2  Rol.  25,  1,  40. 


V. 


Fletcher  "  Or  to  be  delivered  to  the  party  as  his  deed  upon  per- 
formance of  a  condition." 

Now  this  is  relied  upon  by  Chief  Justice  Best  as  au- 
thority for  the  position,  that  a  deed  may  be  delivered 
to  the  party  upon  condition,  and  it  is  good.  But  it 
will  be  perceived  that  Comyn  means  simply  to  affirm, 
that  if  the  deed  be  delivered  to  a  stranger ^  "  to  be  de- 
livered to  the  party  as  his  deed  upon  performance  of 
a  condition,  it  is  not  his  deed  till  the  conditions  be 
performed,  though  the  party  happens  to  have  it  be- 
fore." That  such  was  his  meaning  is  manifest  from 
the  very  next  sentence,  not  noticed  by  the  learned 
chief  justice,  in  which  he  declares:  "But  a  delivery 
cannot  be  to  the  obligee  as  an  escrow."     2  Cro.  85, 86. 

And  in  division  A  3,  page  274,  Comyn  again  de- 
clares, that  "  if  an  obligation  be  made  to  A,  and  de- 
livered to  A  himself  as  an  escrow,  to  be  his  deed  upon 
performance  of  a  condition,  this  is  an  absolute  de- 
livery; and  the  subsequent  words  are  void  and  repug- 
nant." 

A  more  remarkable  instance  of  an  entire  misconcep- 
tion of  an  author's  meaning  has  rarely  been  exhibited 
by  a  learned  judge.  It  is  worthy  of  observation,  that 
Chief  Justice  Best  himself  does  not  assert  the  rule  laid 
down  by  Sheppard  is  not  sound  law;  he  merely  de- 
clares it  a  technical  subtlety.  The  case  of  Hudson 
V.  Revetty  was  decided  upon  the  ground,  that  the  deed 
was  incomplete  when  it  passed  into  the  hands  of  the 
grantee;  and  the  observations  of  the  chief  justice 
were  wholly  unnecessary  to  the  decision. 

There  is  one  other  case  decided  by  an  English  court. 
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8ometime8  relied  on  as  opposiDg  the  doctrine  of  the     1S76. 
text  in  Sheppard  and  the  other  common  law  writers.     Term. 


I  mean  the  case  of  Johnson  et  als.  v.  Baker j  4  Barn.  & 

Aid.  440,  in  which  it  was  held  it  might  be  shown  by  ^^^ 
parol  that  a  composition  deed  was  delivered  as  an  Fletcher 
escrow,  upon  condition  it  should  be  void  unless  execu- 
ted by  certain  other  creditors,  which  was  not  done.  It 
will  be  seen,  however,  that  the  instrument  was  a  deed 
of  composition,  whereby  payments  were  to  be  made 
to  all  the  creditors,  each  of  whom  was  to  release  his 
claim,  and  if  any  should  refuse,  the  entire  purpose  of 
the  deed  was  defeated.  Nor  does  it  appear  that  the 
creditor,  to  whom  the  delivery  was  made,  was  then  a 
party  to  the  deed,  and  he  was  therefore  in  no  con- 
dition to  insist  upon  the  estoppel. 

With  the  exception  of  these  cases,  which,  indeed, 
do  not  expressly  controvert  the  principle,  the  English 
authorities,  so  far  as  I  have  seen,  are  uniform  in  their 
adherence  to  the  doctrine  for  which  I  am  contending. 

In  the  United  States  the  cases  speak  almost  with 
one  voice.  This  is  the  more  remarkable,  because,  in 
a  large  majority  of  the  states,  a  strong  disposition  has 
been  constantly  manifested,  either  by  judicial  decision 
or  by  legislation,  to  rid  the  courts  of  those  rules  of 
the  common  law,  which  are  regarded  as  purely  techni- 
cal. The  rule  in  question  has,  however,  been  adhered 
to  with  an  unanimity  almost  without  parallel.  It  is  im- 
possible, with  any  just  regard  to  the  proper  limits  of 
an  opinion,  to  quote  from  the  numerous  authorities 
upon  this  subject.  It  may  not  be  improper,  in  a  ques- 
tion of  so  much  importance,  never  yet  settled  in  this 
state,  to  cite  the  opinions  of  distinguished  judges  in 
some  few  of  the  cases  decided  in  the  different  states, 
and  also  the  opinions  of  learned  commentators  who 

have  written  upon  the  subject. 
Vol.  xxvii — 52 
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i876.        The  first  case  is  that  of  Simonton^s  estate^  4  Watts*  E* 
TCTm.    I8O9  Pennsylvania. 


Kenedy^  J.     "An  agreement  to  deliver  a  deed  as  an 

^^^^^  escrow  to  the  person  in  whose  favor  it  is  made,  and 
Fletcher  who  is  likewise  a  party  to  it,  will  not  make  the  de- 
livery conditional.  If  delivered  under  such  an  agree- 
ment, it  will  be  deemed  an  absolute  delivery,  and  a 
consummation  of  the  execution  of  the  deed." 

"To  construe  such  agreements  otherwise,  would  not 
only  be  putting  it  in  the  power  of  the  party,  in  whose 
favor  the  deed  is  made,  to  practice  a  fraud  upon  the 
community  by  means  of  it,  in  obtaining  a  credit  that 
otherwise  would  not  be  given  to  him,  but  would  be 
opening  a  wide  door  for  the  introduction  of  frauds 
and  perjuries." 

Duncan  ei  al.  v.  Pope^  47  Georgia  R.  445. 

Montgomery  J  J.  "  An  escrow,  ex  vi  termini,  is  a  deed 
delivered  to  some  third  person,  to  be  by  him  delivered 
to  the  grantee  upon  performance  of  some  precedent 
condition  by  the  grantee  or  another,  or  the  happening 
of  some  event.  If  delivered  to  the  grantee  or  his 
agent,  the  delivery  is  complete,  and  the  paper  is  not 
an  escrow.  It  follows  that  the  delivery  of  the  deed  to 
the  attorneys  of  the  bastard,  carried  the  complete  title 
in  the  property  granted  to  the  grantee,  divested  of  all 
parol  conditions." 

Cm.,  Wil  and  Zanesville  R,  R.  Co.  v.  Iliff^  13  Ohio 
St.  R.  235. 

Brinkerhoffy  J.  "There  can  be  no  doubt,  according 
to  the  uniform  current  of  authority,  that  if,  in  this 
case,  the  instrument  of  release  had  been,  as  a  com- 
pleted instrument,  delivered  to  Carrol,  simply  as  the 
agent  of  the  company  to  procure  the  right  of  way,  al- 
though the  delivery  may  have  been  accompanied  by 
verbal   stipulations  that  the  instrument  should    not 
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operate  as  a  release  until  and  unless  certain  conditions  1876. 
were  first  performed,  the  release  would  have  been  j^. 
operative  according  to  its  terms,  and  the  verbal  stipu 


lations,  in  respect  to  its  operation  after  delivery,  would    ^^"^"^ 
have  amounted  to  nothing."  Fletcher 

Ward  V.  Lewis,  4  Pick.  R.  518.  *  ^' 

Morion,  J.  "We  are  therefore  satisfied  that  the 
deed  of  indenture  was  delivered  by  the  debtors  to  the 
assignees  and  to  the  creditors.  It  could  not  have  been 
delivered  as  an  escrow,  because  it  was  delivered  to  the 
parties;  an  escrow  can  be  delivered  only  to  a  third 
person.  It  could  not  have  been  delivered  to  the  par- 
ties conditionally,  to  take  effect  upon  the  happening  of 
any  future  contingency,  because  this  would  be  incon- 
sistent with  the  terms  of  the  instrument  itself.  Upon 
delivery  it  became  an  absolute  deed,  and  went  into 
immediate  operation  as  to  all  who  had  executed  it.  If 
it  bad  been  the  intention  of  the  parties  to  make  a  con- 
ditional assignment,  to  take  effect  only  upon  the  signa- 
ture of  the  whole,  or  a  major  part  of  the  creditors, 
that  condition  ought  to  have  been  inserted  in  the  in- 
strument itself.  But  to  permit  parties  to  a  deed,  pur- 
porting to  be  absolute,  to  show  by  parol  evidence  that 
it  was  conditional,  and  to  avoid  it  for  a  non-perform- 
ance of  the  condition,  would  be  not  only  a  violation  of 
the  fundamental  rules  of  evidence,  but  productive  of 
great  injustice  and  mischief." 

Carrie  v.  Danaldj  2  Wash.  Va.  R.  59. 

LyonSyd.  "The  second  objection  is  to  the  proof 
respecting  the  delivery.  The  parties  have  declared  it 
to  be  sealed  and  delivered,  and  this  is  attested  by  the 
signature  of  four  witnesses,  who  could  not  afterwards 
have  been  permitted  to  disprove  it.  This  delivery  we 
must  consider  as  absolute,  because  if  it  had  been  in- 
tended as  an  escrow  it  ought  to  have  been  so  stated." 
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1876.        2  Lomax*8  Digest  38. 

Term.        "Secondly,  that  the  delivery  of  the  deed  as  an 
escrow  be  to  a  stranger;  for  if  a  person  delivers  a 


^^^^  deed  to  the  party  himself,  to  whom  it  is  made  as  an 
Fletcher  escrow  upon  certain  conditions,  the  delivery  is  abso- 
lute, and  the  deed  will  take  effect  immediately;  nor 
will  the  party  to  whom  it  is  delivered  be  bound  to  per- 
form the  conditions." 

In  3  Washburn  on  Real  Property  268,  the  doctrine 
is  thus  laid  down  :  If  the  delivery  is  made  to  the  party, 
no  matter  what  may  be  the  form  of  the  words,  the 
delivery  is  absolute,  and  the  deed  takes  effect  pre- 
sently as  the  deed  of  the  grantor,  discharged  of  the 
conditions  upon  which  the  delivery  was  made. 

To  these  authorities  may  be  added  the  cases  of 
Brackeit  v.  Barney,  28  New  York  R.  388;  Worrall  v. 
Manriy  1  Seld.  R.  238;  Jackson  v.  CaiUn,  2  John.  R.  259, 
decided  by  the  supreme  court  of  New  York.  The 
case  of  Black  v.  ShrevCy  18  New  Jersey  Eq.  R.  456; 
the  case  of  Herdman  v.  Braiiony  2  Har.  R.  (Del.)  396; 
the  case  of  Gin.,  Wil,  ^  Zanesville  R.  E.  Co,  v.  Iliff 
13  Ohio  St.  R.  235;  the  case  of  Mad.  ^  Ind.  Plank  B. 
Co.  V.  Stevens,  10  Ind.  R.  1 ;  the  case  of  Brown  v.  Rey- 
nolds, 15  Snead  R.  (Tennessee)  639;  Gibson  v.  ParteCy 
2  Dev.  &  Battle  (N.  C.)  530;  Hagood  v.  Harly,  Rich. 
Law  R.  825;  Graves  v.  Tucker,  10  Smeedes  &  Mar. 
(Miss.)  9;  Firemens  Ins.  Comp.  v.  McMillan,  29  Alab. 
R.  147,  161;  and  the  case  of  Moss  v.  Riddle,  decided  by 
the  supreme  court  of  the  United  States. 

A  doctrine  sustained  by  such  an  array  of  authori- 
ties, a  doctrine  which  has  survived  all  the  changes  and 
innovations  of  modern  reform,  must  have  something 
to  commend  it  to  the  approbation  of  the  courts  be- 
yond its  mere  antiquity.  It  is  not  to  be  overturned 
by  denunciation.     The  chief  argument  against  it  is, 
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that  it  recogDizes  distinctions  technical  and  nnsatis-     1876. 
factory  in  the  extreme.                                                        Term. 
It  is  said,  for  example,  a  deed  may  be  delivered 


&als. 


as  an  escrow  to  a  stranger,  or  even  to  a  coobligor,  to     ^^^^^ 
be  delivered  by  them  to  the  obligee;  and  there  can  be  Fletcher 
no  good  reason  why  it  should  not  be  delivered  directly 
to  the  obligee  as  an  escrow.    It  would  be  easy  to  show 
that  this  distinction  is  not  so  technical  and  unsatisfac- 
tory as  is  imagined.    But  it  does  not  concern  me  to 
vindicate  that  distinction.    I  am  dealing  only  with  the 
particular  rule  of  the  common  law  invoked  in  this 
case.     The  question  is,  whether  this  court  can  safely 
depart  from  it  here.     Whether  it  can  overturn  that 
^hich  is  so  well  established  elsewhere,  and  so  fully ' 
sustained  by  the  concurring  voice  of  able  commenta- 
tors and  great  judges. 

It  may  be  that  the  rule  will  sometimes  lead  to  fraud 
and  to  grievous  injustice;  but  what  rule  can  be  laid 
down  that  will  not  occasionally  be  perverted  to  pur- 
poses of  mischief.  The  statutes  of  "frauds  and  per- 
juries" were  designed  for  the  prevention  of  notorious 
evils;  and  yet  constant  experience  attests  that  they 
are  often  but  a  cover  for  the  perpetration  of  the 
grossest  frauds. 

In  Toumer  v.  Lucas'  ex^oVj  13  Qratt.  705,  the  obligee 
induced  one  of  the  obligors  to  execute  the  bond  as 
surety  by  the  most  solemn  assurances  that  it  was  a 
mere  matter  of  form,  that  the  surety  would  never  be 
required  to  pay  any  part  of  the  debt,  and  that  he,  the 
obligee,  would  give  him  a. written  indemnity  against 
any  liability  or  damage. 

This  agreement  was  proved  by  the  clearest  evidence, 
and  was  found  by  the  verdict  of  a  jury  upon  an  issue 
directed  by  the  circuit  court.  This  court  held  it  was 
not  competent  to  prove  such  an  agreement  by  parol. 
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1876.    Judge  Allen^  in  a  very  able  opiDion  which  has  received 

Tenn.    ^^^  almost  universal  approbation  of  the  profession,  re- 

lied  upon  the  common  law  maxim,  that  it  would  be 


Miller  inconvenient  that  matters  in  writing,  made  by  advice 
Fletcher  and  on  consideration,  and  which  finally  import  the 
certain  truth  and  agreement  of  the  parties,  should  be 
contradicted  by  averment  of  parties,  to  be  proved  by 
the  uncertain  testimony  of  "slippery  memory."  He 
said,  "it  is  reasoning  in  a  circle  to  argue  that  fraud  is 
made  out,  when  it  is  shown  by  oral  testimony  that  the 
obligee,  contemporaneously  with  the  execution  of  the 
bond,  promised  not  to  enforce  it.  Such  a  principle 
would  nullify  the  rule.  The  true  question  is,  was 
there  any  such  agreement  And  this  can  only  be 
established  by  legitimate  testimony.  For  reasons 
founded  in  wisdom,  and  to  prevent  frauds  and  per- 
juries, the  rule  of  the  common  law  excludes  such  oral 
te^imony  of  the  alleged  agreement;  and  as  it  cannot 
be  proved  by  legal  evidence,  the  agreement  itself,  in 
legal  contemplation,  cannot  be  regarded  as  existing  in 
fact.  Neither  a  court  of  law  or  of  equity  can  act  upon 
the  hypothesis  of  fraud  where  there  is  no  legal  proof 
of  it." 

Most  of  the  observations  here  made  apply  with  pe- 
culiar force  to  the  question  under  discussion. 

It  is  easy  to  see  that  the  most  solemn  obligations 
given  for  the  payment  of  money,  are  of  but  little 
value  as  securities,  if  they  may  at  any  future  day,  be 
defeated  by  parol  proof  of  conditionB  annexed  to  the 
delivery  of  the  instrument,  and  never  performed. 
This  case  before  us  is  in  point  The  bond  in  contro- 
versy was  given  in  1861,  for  a  debt  antecedently  due, 
for  which  all  the  defendants  are  confessedly  bound 
independently  of  the  obligation.  The  plaintiff  being 
no  doubt  well  satisfied  with  his  security,  did  not  sue 
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till  1871.     On  the  trial  he  is  met  with  the  defence,  that     1876. 

March 

the  defendants  executed  the  bond  with  the  under-     Term. 


standing  that  another  person   alleged  to  be  jointly 

bound  with  them  for  the  debt  should  also  execute  the     ^^^^ 

V, 

bond;  and  that  it  was  delivered  to  the  plaintiff  upon  Fletcher 
that  condition.  The  plaintiff  and  one  of  the  defend- 
ants were  the  only  witnesses  examined ;  each  giving 
his  version  of  the  transaction.  The  jury  it  seems,  be- 
lieved the  plaintiff;  but  they  might  have  believed  the 
defendant  with  equal  propriety.  If  we  reverse  the 
judgment  of  the  court  below  upon  the  ground  of  the 
rejection  of  proper  testimony,  it  is  not  improbable 
that  upon  a  new  trial  a  verdict  may  be  found  for  the 
defendants.  And  it  may  be  that  such  a  verdict  would 
be  correct  The  result  would  be  in  effect,  however, 
that  this  most  solemn  deed  of  the  parties  is  of  no 
more  value  than  the  most  informal  parol  promise  to 
pay.  It  thoroughly  exemplifies  the  observation  in  the 
case  of  Williams  v.  Geeeriy  Cro.  Eliz.  884,  that  if  such  tes- 
timony is  allowed  "  a  bare  averment  without  any  writ- 
ing would  make  void  every  deed." 

A  doctrine  of  this  sort  is  perhaps  still  more  mis- 
chievous as  applied  to  deeds  of  conveyance — for  the 
title  of  the  grantee  is  liable  at  any  time  to  be  defeated 
by  evidence  establishing  parol  conditions  accompany- 
ing the  delivery  of  the  deed.  No  safeguard  can  be 
provided  against  peijury  or  the  mistakes  of  "slippery 
memory  "  in  such  cases.  If  parties  desire  to  make  the 
delivery  of  deeds  conditional,  it  is  easy  to  make  such 
delivery  to  a  stranger,  or  to  insert  in  the  instrument 
the  terms  of  the  contract. 

For  these  reasons  I  am  for  adhering  to  the  rule  of 
the  common  law.  In  doing  so,  I  do  not  mean  to  af- 
firm that  this  rule  will  apply  to  every  species  of  con- 
tracts in  writing.     There  are  cases  in  which  it  has 
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1876.  been  held,  that  yoa  may  show  the  agreement  was 
Toti.  signed  by  mistake,  or  that  it  was  signed  on  the  terms 
that  it  shonld  not  be  an  agreement  till  money  was 


Miller    p^Lidy  or  Something  else  was  done.     JPi/m  v.  Campbell^ 
Fletcher  88  Eng.  C.  L.  U.  370,  is  one  of  these.    But  these  cases, 
^'    whether  rightly  decided  or  not,  have  no  application  to 
deeds;  as  to  which  delivery  is  the  essence  and  consti- 
tutes the  estoppel. 

I  am,  therefore,  for  affirming  the  judgment  of  the 
circuit  court:  first,  because  that  court  ought  to  have 
sustained  the  demurrer  to  the  plea;  and,  second,  be- 
cause the  evidence  ottered  by  defendants  and  excluded 
was  rightly  excluded  upon  the  grounds  already  stated. 
The  judgment,  being  right,  although  upon  a  false 
issue,  must  of  course  be  sustained. 

AndersoUy  J.,  was  not  fully  prepared  to  concur  in  the 
doctrine,  that  a  delivery  to  a  grantee  in  a  deed  on  con- 
dition, is  absolute  and  free  from  the  conditions;  but 
he  would  not  dissent. 

Judgment  affirmed. 
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KoGERS  V.  Strother  ^  als. 

April  13. 

1.  The  2  7,  of  the  act  of  March  2,  1866,  known  as  the  stay  law,  and  the       |g-g 

acts  amendatory  thereof,  do  not  apply  to  appeals,  writs  of  error,  or     March 
supersedeas;  and  therefore  an  appeal  from  a  final  decree  made  on      ■l^'™* 
the  1st  of  November,  1867,  cannot  be  allowed  on  the  12th  of  June 
1871. 

2.  In  a  pending  cause,  R,  who  had  been  administrator  of  S,  is  decreed 

in  November  1867  to  pay  to  A,  administrator  of  L,  the  amount  as- 
certained to  be  due  from  him  to  S,  and  from  S  to  L,  which  was  the 
same.  There  is  another  cause  in  the  same  court,  in  which  A,  who 
had  become  administrator  of  S  and  R,  are  parties ;  and  in  this  cause 
in  June  1869  it  was  decreed  that  A,  as  administrator  of  L,  should 
recover  from  himself,  as  administrator  of  S,  the  amount  S  owed  L ; 
and  the  decree  of  November  1867  was  modified,  and  R  was  directed 
to  pay  to  A,  as  administrator  of  L,  the  amount  he  had  been  directed 
to  pay  S*s  administrator.  Held  :  The  decree  of  November  1867  hav- 
uig  given  all  the  relief  asked  for  in  that  case,  was  a  final  decree ;  and 
its  character  was  not  altered  by  the  decree  of  June  1869. 

Asa  Rogers  qualified  as  the  administrator  of  Martha 

Strother  in  1859,    In  1860  he  filed  his  bill  in  the  cir- 

CQit  court  of  Loudoun  county,  in  which  he  asked  the 

direction  of  the  court  in  his  administration  upon  the 

estate.    Among  the  s^ubjects  mentioned  in  his  bill  he 

states,  that  Mrs.  Lucinda  Rawlings,  the  wife  of  Wm. 

Rawlings  and  a  sister  of  his  intestate,  holds  a  number 

of  bonds  of  his  intestate  given   to  Mrs.  Rawlings, 

amounting  to  upwards  of  |5,000,  and  he  is  in  doubt 

to  whom  they  should  be  paid. 
Vol.  xxvn— 58 


Digitized  by 


Google 


416  COURT   OF  APPEALS   OF  YIRaiNIA.' 

1876.        The  distributees  of  Martha  Strother  were  so  nome- 

Tenn.    ^o\xs  aod  80  widely  dispersed  that  the  case  could  not 

be  matured  before  the  late  war  came  on  and  coarts 


Rogers    ceased  to  be  held  in  the  county  of  Loudouu.    During 


V. 


Strother  the  war  both  Mr.  and  Mrs.  Rawlings  died,  and  F. 
M.  Young  qualified  as  executor  of  Mr.  Rawlings,  and 
Andrew  Robey  became  the  administrator  of  Mrs. 
Rawlings. 

In  December  1865  Mrs.  Rawlings'  death  was  sug- 
gested, and  the  suit  was  revived  against  Andrew  Ro- 
bey as  her  administrator.  And  Robey  and  Young 
having  entered  into  a  written  agreement,  that  a  decree 
might  be  entered  in  the  cause  authorizing  the  pay- 
ment of  the  bonds  executed  by  Martha  Strother  to 
Mrs.  Luciuda  Rawlings,  to  Mrs.  Rawlings'  personal 
representative,  it  being  admitted  by  the  executor  of 
Wm.  Rawlings  that  her  estate  was  entitled  to  them, 
the  cause  was  brought  on  as  to  these  parties,  and  a 
decree  was  made  according  to  the  agreement,  giving 
to  Mrs.  Lucinda  Rawlings'  administrator  the  said 
bonds,  but  not  deciding  upon  the  validity  of  said 
bonds  as  against  the  plaintiff  as  administrator  of  his 
intestate. 

In  1866  a  decree  was  made  directing  Rogers  to  set- 
tle his  administration  account  before  a  commissioner 
of  the  court;  and  in  the  same  year  the  commissioner 
returned  his  report.  He  rejected  a  claim  for  a  credit 
of  f  9,000,  invested  by  Rogers  in  1863  in  a  confederate 
bond  under  an  order  of  the  circuit  court  of  the  city  of 
Richmond,  and  reported  Rogers'  indebtedness  at 
$9,662.91,  of  which  $8,875.88  was  principal  and 
11,226.20  was  interest  on  the  11th  of  July  1868. 

Rogers  having  ceased  to  be  administrator  of  Mar^ 
tha  Strother,  Robey  qualified  as  administrator  de  bonis 
non  on  her  estate;  and  in  July  1867,  as  administnUx>r 
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of  Mrs.  Rawlings  and  administrator  de  bonis  non  of     1876. 
Martha  Strother,  filed  bis  cross  bill  against  Rogers    xerm. 


8i  als. 


and  bis  sureties  in  bis  administration  bond  and  tbe 

otber  distributees  of  Martba  Strotber:  in  wbieb  he    ^^«» 
asked  for  a  further  settlement  of  Rogers'  administra-   StroAcr 
tion  account,  and  payment  to  the  parties  entitled,  and 
for  general  relief. 

On  the  1st  of  November  1867  the  two  causes  came 
on  to  be  heard  together;  when  the  court,  having  re- 
duced the  amount  reported  by  the  commissioner 
against  Rogers,  by  several  credits  allowed  him,  to  the 
sum  of  $6,889.36,  with  interest  thereon  from  July 
11th  1868,  decreed  that  Rogers  and  his  sureties  should 
pay  this  sum  with  its  interest  to  Robey  as  adminis- 
trator de  bonis  non  of  Martha  Strother. 

On  the  2lBt  of  October  1869  the  court  made  a  decree 
in  another  case  in  the  court,  of  Robey,  executor  of 
Lucinda  Rawlings,  against  Asa  Rogers  and  others;  by 
which  Robey,  as  executor  of  Lucinda  Rawlings,  was  to 
recover  firom  Bobey,  administrator  de  bonis  non  of  Mar* 
tha  Strother,  the  amount  of  the  bonds  referred  to  in 
the  bill  of  Rogers.  And  the  decree  of  the  Ist  of  No- 
vember 1867  was  modified,  and  Rogers  and  his  sureties 
were  directed  to  pay  the  said  sum  of  |6,889.86,  with 
its  interest,  to  Lucinda  Rawlings'  administrator,  sub- 
ject to  such  sums  or  credits  as  they  had  theretofore 
paid  to  said  Andrew  Robey,  administrator  of  Martha 
Strother. 

On  the  21st  of  June  1871  Rogers  presented  his  peti* 
tion  for  an  appeal  from  the  decrees  of  November  1st 
1867  and  the  21st  of  October  1869  to  one  of  the  judges 
of  this  court;  and  tbe  appeal  was  allowed  on  the  26th 
of  the  same  month. 

The  only  question  considered  by  this  court  was, 
whether  the  appeal  had. been  applied  for  in  time;  and 
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1876.     only  80  much  of  the  case  is  given  as  seemed  necessary 
T^.    ^^  ^^^  presentation  of  that  qaestion. 


Rogers       Meredith,  Jones  ^  BovUdin  and  SpUmarij  for  the  ap- 


V. 


Strother    pellant. 
&als. 


£}ppa  HuntoHy  for  the  appellee, 

MoNCURB,  P.,  delivered  the  opinion  of  the  court. 

The  court  is  of  opinion  that  the  decree  which  was 
rendered  on  the  first  day  of  November  1867  in  the 
original  cause  of  Rogers  v.  Strother  ^c,  and  the  cross 
cause  of  Eobey  v.  Sogers  ^c,  to  which  two  causes  this 
appeal  applies  and  is  confined,  was  a  final  decree  in 
those  causes,  notwithstanding  the  pendency  in  the 
same  court  of  the  case  of  Andrew  Robey,  executor  of 
Lucinda  Rawlings,  deceased,  plaintiff,  against  Asa 
Rogers  &c.,  defendants;  and  notwithstanding  the 
decree  thereafter  made  in  the  last  named  cause,  on 
the  2l8t  day  of  October  1869.  By  the  said  decree  of 
the  first  day  of  November  1867,  and  the  prior  decrees 
rendered  in  the  first  named  two  causes,  the  court  below 
gave  all  the  relief  which  it  intended  to  give  in  those 
causes;  and  having  ascertained  the  balance  due  by 
Asa  Rogers,  the  late  administrator  of  Martha  Strother, 
deceased,  to  her  estate,  to  be  $6,889.36,  with  interest 
thereon  from  July  11th,  1863,  until  paid;  and  it  ap- 
pearing to  the  court  proper,  in  order  to  the  complete 
administration  of  the  estate  of  Martha  Strother,  de- 
ceased, that  the  amount  due  by  Asa  Rogers,  the  late 
administrator  as  aforesaid,  should  be  paid  to  Andrew 
Robey,  the  present  administrator  de  bonis  non  of  said 
Martha  Strother,  deceased,  who  is  also  the  administra- 
tor of  Lucinda  Rawlings,  deceased,  a  creditor  of  said 
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estate,  to  an  amount  nearly,  if  not  entirely,  equal  to     1876. 
the  said  sum  of  money  and  interest;  the  court,  there-     Term. 


&al8. 


fore,  by  the  said  decree  of  the  let  day  of  November 

1867  decreed  that  the  said  Asa  Rogers,  administrator  Rog«« 
as  aforesaid,  and  his  sureties,  John  D.  Rogers,  Arthur  stroier 
L.  Rogers,  and  Hamilton  Rogers,  should  pay  to  the 
said  Andrew  Robey,  administrator  de  bonis  non  of 
Martha  Strother,  deceased,  the  said  sura  of  $6,889.36, 
with  legal  interest  thereon  from  July  11th,  1863,  until 
paid.  The  whole  remaining  subject  of  controversy,  in 
the  said  two  suits  first  above  named,  was  thus  decreed 
to  be  transferred  from  the  hands  of  the  late  adminis- 
trator to  those  of  the  present  administrator  de  bonis  non 
of  said  Martha  Strother,  to  be  by  him  disposed  of 
among  the  parties  entitled  thereto  according  to  their 
respective  rights;  and  nothing  further  could  be  done 
in  said  suits  except  by  bill  of  review  or  appeal.  There 
was  no  bill  of  review  in  the  case,  but  this  appeal  was 
taken ;  and  the  question  now  to  be  decided  is,  whether 
or  not  it  was  taken  in  time. 

The  court  is  further  of  opinion  that  when  the  peti- 
tion for  this  appeal  was  presented,  to  wit:  on  the  12th 
day  of  June  1871,  such  an  appeal  was  barred  by  the 
statute  of  limitations  which  was  then  in  force.  This 
is  certainly  so,  according  to  the  express  decision  of 
this  court  in  Callaway  v.  Harding^ '  23d  Gratt.  642, 
unless  the  stay  law  applies  to  this  case.  Judge  Chris- 
UaUy  in  delivering  the  opinion  of  the  court  in  that  case, 
reviews  the  acts  of  limitation  bearing  upon  it,  and 
comes  to  the  following  conclusion  thereon:  "Upon 
the  plain  and  obvious  construction  of  the  acts  above 
referred  to,  we  think  it  is  clear  that  the  longest  period 
of  limitation,  within  which  a  petition  for  an  appeal, 
writ  of  error  and  supersedeas  can  be  presented,  is  two 
years,  nine  months  and  ten  days,  as  to  final  judg- 
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1876.     ments,  decrees  or  orders  rendered  before  the  passage 
Term.    ^^  ^^c  act  approved  November  5th,  1870;  and  as  to 


those  rendered  after  the  passage  of  that  act,  such  pe- 

Rogers    rfod  of  limitation  is  two  years/' 

Strother  The  judge  then  says:  "  As  to  what  may  be  the  eflTect 
^  ^*  of  the  seventh  section  of  the  act  passed  March  2d, 
1866,  known  as  the  stay  law,  it  is  not  necessary  to 
refer  to  in  this  case;  for  conceding  that  the  seventh 
section  applies  to  appeals,  writs  of  error,  &c.,  in  the 
case  before  us,  more  than  three  years  after  the  expira- 
tion of  the  stay  law  had  elapsed,  before  the  petition 
for  a  writ  of  error  was  presented." 

While  more  than  two  years,  nine  months  and  ten 
days  elapsed  after  the  final  decree  was  rendered  in  the 
case  under  consideration,  to  wit:  the  first  day  of  No- 
vember 1867;  and  even  after  the  first  day  of  January 
1868,  when  the  stay  law  passed,  March  2d,  1866,  was, 
by  its  terms,  to  expire,  yet  such  an  interval  of  time 
did  not  elapse  after  the  first  day  of  January  1869,  to 
which  day  the  operation  of  the  said  act  of  March  2d, 
1866,  was  extended  by  an  act  passed  March  2d,  1867, 
and  before  the  12th  day  of  June  1871,  when  the  peti- 
tion for  an  appeal  was  presented  in  this  case. 

It  will  therefore  be  necessary  for  us  to  do  in  this 
case  what  was  not  necessary  to  be  done,  and  was  not 
done  by  the  court  in  OMaway  v.  Harding^  supra^  nor 
in  the  subsequent  case  of  Sexton  v.  Crockett  ^  als.y  23 
Gratt.  857;  that  is,  decide  whether  the  seventh  sec- 
tion of  the  stay  law,  and  the  act  amendatory  thereof 
as  aforesaid,  apply  to  the  case. 

The  court  is  of  opinion  that  they  do  not  apply  to 
the  case;  that  the  7th  section  of  the  stay  law  never 
did  apply  to  an  appeal,  writ  of  error,  or  supersedeas; 
and  if  it  ever  did,  it  was  repealed  as  to  such  applica- 
tion, either  expressly  or  by  implication,  by  an  act 
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passed  March  15, 1867;  in  either  of  which  views,  the     1876. 
petition  for  an  appeal,  when  presented  in  this  case,    Tenn. 


was  barred  by  limitation.  

First,  The  acts  constituting  the  stay  law,  never  did  Rog«« 
apply,  nor  were  intended  to  apply,  to  an  appeal  &c.  Strother 
Section  1,  of  the  act  passed  March  2, 1866,  provides, 
"that  while  this  act  remains  in  force,  no  execution, 
venditioni  exponaSy  attachment  upon  a  decree  or  order 
for  the  payment  of  money,  or  other  process  to  compel 
the  payment  of  money,  or  the  sale  of  property  for  that 
purpose,  shall  be  issued,  or  if  heretofore  issued  shall 
be  proceeded  with;  nor  shall  there  be  any  sale  under 
a  deed  of  trust,  mortgage,  pledge  or  other  security, 
nor  under  any  judgment,  decree  or  order  for  the  pay- 
ment of  money,  except  in  the  cases  hereafter  provided 
for,  until  the  first  day  of  January  1868." 

Section  7  provides,  that '*  the  period  during  which 
this  act  shall  remain  in  force,  shall  be  excluded  from 
the  computation  of  the  time  within  which,  by  the 
operation  of  any  statute  or  rule  of  law,  it  may  be 
necessary  to  commence  any  proceeding  to  preserve  or 
prevent  the  loss  of  any  right  or  remedy." 

Does  this  section  apply  to  a  right  or  remedy  by  ap- 
peal &c.,  or  was  it  intended  to  be  confined  to  an  origi- 
nal right  or  remedy  by  suit  or  action  Ac.  ?  The  first 
section  applies  only  to  a  levy  on,  or  sale  of,  property 
under  execution  &c.,  and  to  effectuate  its  object,  there 
would  seem  to  be  really  no  necessity  for  staying  an 
original  right  or  remedy,  by  suit  or  action.  Indeed 
the  act  created  no  stay  of  such  right  or  remedy, 
but  merely  directed  the  time  during  which  the  act 
should  remain  in  force,  to  wit:  from  the  date  of 
the  passage  of  the  act,  March  2,  1866,  to  the  Ist 
day  of  January  1868,  to  be  excluded  from  the  com- 
putation of  the  time  prescribed  by  law  for  the  limita- 
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1876.     tion  of  such  right  or  remedy.    It  was  perfectly  compe- 

Tom.    t^Dt  for  the  party  entitled  to  such  rijfht  or  remedy  to 

commence  and  prosecute  it  while  the  act  remained  in 


Rogers  force,  thoQgh  it  was  not  necessary  for  him  to  do  so  in 
Strother  any  casc,  to  preserve,  or  prevent  the  loss  of  his  right 
or  remedy.  The  uninterrupted  operation  of  the  statute 
of  limitations  in  regard  to  original  remedies  by  suit  or 
action,  would  not  have  been  inconsistent  with  the  first 
section  of  the  stay  law  before  set  forth;  and  it  may  be 
difficult  to  account  for  the  adoption  of  the  7th  section 
afore&aid  for  any  purpose.  Statutes  of  limitation  are 
measures  of  repose,  founded  on  public  policy,  which 
requires  that  disputes  shall  be  commenced  and  settled 
while  the  transactions  are  fresh,  and  the  evidence  con- 
cerning them  is  still  in  existence,  and  in  the  power  of 
the  parties.  There  may  be  a  necessity  for  the  suspen- 
sion of  the  operation  of  such  statutes  during  a  period 
of  war:  according  to  the  maxim,  inter  arma  silerU  leges. 
But  it  is  not  perceived  that  there  was  any  necessity,  or 
propriety  in  such  a  suspension  after  the  war  was  over, 
and  the  courts  were  reorganized,  and  in  full  operation, 
N&y,  it  would  seem  that  the  suits  and  actions,  having 
already  been  long  delayed  by  the  necessities  of  war, 
there  was  reason,  rather  for  expediting,  than  for  longer 
delaying  them,  after  such  necessities  had  ceased.  All 
that  the  state  of  the  country  seemed  to  require  in  that 
respect  after  the  termination  of  the  war,  was,  that  a 
levy  on,  or  sale  of,  property  under  execution  &c., 
should  be  stayed;  and  that  was  eflfectually  done  by  the 
first  section  of  the  act. 

But  whatever  necessity  or  propriety  there  may 
have  been  in  providing,  as  was  done  by  the  seventh 
section  of  the  act  for  cases  of  original  suits  and 
actions,  there  would  seem  to  be  none  whatever 
for  the  application  of  such  a  provision  to  a  case  of 
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appeal,  &c.,  to  revise  the  judgment  or  decree  of  an     1876. 
inferior  court.    Such  a  proceeding  is  not  in  its  nature    Term. 


&als. 


instituted  to  obtain  a  judgment  or  decree,  nor  to  en 

force   the    execution   of  one  already  obtained;    but    R<^g«" 
rather  to  revise  and  reverse  a  judgment  or  decree.    And   Sfax)aier 
reason  and  policy  required  that  if  any  party  were  dis- 
satisfied with  a  judgment  or  decree  on  account  of  any 
supposed  errors  therein,  he  should  proceed  in  a  rea- 
sonable time,  if  at  all,  to  endeavor  to  have  them  cor- 
rected.     This  view  of  the  subject  is  confirmed  by 
other  acts  of  the  legislature,  passed  at  or  about  the 
^ame  time  with  the  stay  law.     On  the  same  day  on 
which  that  law  was  passed,  to-wit,  on  the  2d  day  of 
March  1866,  another  act  was  passed,  entitled  •*an  act 
to  preserve  and  extend  the  time  for  the  exercise  of 
certain  civil  rights  and  remedies;"  the  first  section  of 
which  enacts,  "  that  the  period  between  the  17th  day 
of  April  1861  and  the  passage  of  this  act  shall  be 
excluded  from  the  computation  of  the  time  within 
which,  by  the  terms  or  operation  of  any  statute  or 
rule  of  law,  it  may  be  necessary  to  commence  any 
action  or  other  proceeding,  or  to  do  any  other  act,  to 
preserve  or  to  prevent  the  loss  of  any  civil  right  or 
remedy,  or  to  avoid  any  fine,  penalty  or  forfeiture; 
nor  shall  the  further  period,  from  the  expiration  of 
that  above  prescribed  to  six  months  after  a  supreme 
^ourt  of  appeals  shall  be  organized  under  the  present 
government,  be  included  in  the  computation  of  the 
time  within  which  any  party  or  parties  may  be  re- 
quired by  statute  or  rule   of  law   to  obtain  a  writ 
of  error,  supersedeas^  or  other  process,  from  the  su- 
preme court  of  appeals  of  Virginia:  provided,"  &o. 
The  legislature  at  the  time  of  the  passage  of  that  act, 
on  the  2d  of  March  1866,  well  knew  that  a  supreme 

<5ourt  of  appeals  would  be  organized  in  a  very  short 
Vol.  xvxn — 54 
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1876.     time,  UDder  the  then  government;  for  on  the  very  day 

Tem.    after  the  passage  of  that  act,  to-wit,  on  the  3d  day  of 

March  1866,  another  act  tras  passed  "making  provi- 


Rogers  gions  concerning  the  organization,  jurisdiction  and 
Strother  proceedings  of  said  court;*'  and  in  a  month  or  two 
thereafter,  said  court  was  organized  and  in  full  opera- 
tion. Where  was  the  necessity  or  propriety  for  post- 
poning the  right  of  appeal  to  the  end  of  six  months 
after  the  organization  of  the  court  of  appeals  under 
the  then  existing  government,  if  the  7th  section  of 
the  stay  law,  enacted  on  the  same  day,  applied  to  the 
case;  under  which  section,  in  that  view,  there  could 
be  no  appeal  until  after  the  1st  day  of  January  1868^ 
which  time  was  afterwards,  to-wit,  on  the  2d  of  March 

1867,  extended  to  the  Ist  day  of  January  1869?  We 
cannot  suppose  that  the  legislature  intended  such  an 
incongruity;  and  we  therefore  believe  that  it  did  not 
intend  to  apply  the  7th  section  of  the  stay  law  to  the 
right  of  appeal.  And  we  think  this  view  is  conclu- 
sively sustained  by  an  act  passed  March  15,  1867,. 
which  declared  that  no  petition  shall  be  presented  for 
an  appeal,  &c.,  to  any  final  judgment,  Ac,  which 
shall  have  been  rendered  more  than  two  years  be- 
fore the  petition  is  presented.  Now  this  act  conclu- 
sively shows  that  the  legislature  thought  it  important 
that  the  time  for  taking  an  appeal,  Ac,  should  be 
greatly  shortened;  for  by  this  act  the  limitation  was 
reduced  from  five  years  to  two  years.  Can  we  sup- 
pose, with  this  manifest  indication  of  legislative  policy 
on  the  subject  before  our  eyes,  that  the  legislature 
intended,  by  the  obscure  and  doubtful  and  general 
words  of  the  seventh  section  of  the  stay  law,  to  extend 
the  time  for  taking  an  appeal  to  the  1st  day  of  January 

1868,  and  then  to  the  1st  day  of  January  1869,  when 
neither  necessity  nor  convenience  required  any  such. 
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extension,  and  when,  on  the  contrary,  convenience  i876. 
and  public  policy  were  opposed  to  it?  We  think  not.  T&rm. 
We  therefore  think  that  the  stay  law  never  did  apply, 


nor  was  intended  to  apply,  to  an  appeal,  Ac.     But  if  it    Rogers 


V. 


&  als. 


ever  did,  Strother 

Secondly,  it  was  repealed  as  to  such  application, 
either  expressly  or  by  implication,  by  the  said  act 
passed  March  15, 1867.  On  this  particular  question 
we  deem  it  unnecessary  to  add  anything  to  what  we 
have  already  said,  as  most  of  that  applies  also  to  this 
question,  and  is  decisive  of  it. 

We  have  noticed  the  case  of  Sexton  v.  Orockeit  ^c, 
28  Qratt.  857,  in  which  the  questions  we  have  been 
considering  were  raised,  but  not  decided,  the  court 
being  equally  divided  upon  them.  The  reasoning  of 
our  brother  Bouldin,  with  whom  our  brother  Ander- 
son concurred  in  that  case,  is  certainly  very  strong,  but 
has  not  shaken  our  confidence  in  the  views  we  have 
expressed;  and  two  of  us.  Christian  and  Moncure^  still 
adhere  to  the  views  entertained  and  expressed  by 
them  in  that  case;  and  another  of  us,  Judge  Staples^ 
who  did  not  sit  in  that  case,  nor  in  Callaway  v.  Harding^ 
supraj  having  been  counsel  in  both  of  those  cases,  con- 
curs with  the  two.  Judge  Anderson  will  speak  for 
himself  in  regard  to  the  present  decision. 

The  court  is  therefore  of  opinion,  that  this  appeal 
when  taken  was  barred  by  the  statute  of  limitations, 
and  must  be  dismissed,  but  without  prejudice  to  any 
relief  to  which  the  appellant  and  his  sureties,  as  ad- 
ministrator of  Martha  Strother,  deceased,  may  be 
entitled  in  the  said  suit  of  Andrew  Robey,  executor  of 
Lucinda  Rawlings,  plaintitf,  against  Asa  Rogers,  &c., 
defendants,  now  pending  in  the  court  below,  in  which 
was  made  the  decree  of  the  21st  day  of  October  186^ 
as  aforesaid.    But  this  court  expresses  no  opinion  as 
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1876.    to  the  existence  of  any  right  to  such  relief,  nor  as  to 
Tenn.    the  nature  or  measure  of  such  right  if  it  exists. 


Rogers       Andbrson,  J.   said:  I  am  not  now  satisfied  that 

V.  ' 

Strother  the  Opinion  of  Judge  Bouldin  in  Sexton  v.  Crockett^ 
in  which  I  concurred,  as  to  the  effect  of  the  7th 
section  of  the  stay  law,  upon  the  limitation  of  ap- 
peals and  writs  of  error,  is  not  right;  upon  which 
question,  in  that  case  the  court  was  equally  divided. 
But  a  majority  of  the  whole  court  holding,  in  the 
cause  now  under  judgment,  that  the  said  seventh  sec- 
tion does  not  apply  to  the  limitation  of  the  right  of 
appeal,  and  writs  of  error,  settles  the  question  ad- 
versely to  the  opinion  which  I  have  entertained.  I 
must  therefore  recognize  this  decision  as  an  exposi- 
tion of  the  law,  which  precludes  me  from  an  investi- 
gation of  the  case  before  us,  upon  its  merits.  Upon 
these  grounds  I  concur  in  the  judgment. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated  in  writing 
and  filed  with  the  record,  that  the  decree  which  was 
rendered  on  the  first  day  of  November  1867  in  the 
original  cause  of^^Hogers  v.  Strother  ^c,"  and  the  cross 
cause  of  *'  Robey  v.  Rogers  ^c.,"  to  which  two  causes  this 
appeal  applies  and  is  confined,  was  a  final  decree  in 
those  causes,  notwithstanding  the  pendency  in  the 
same  court  of  the  case  of  Andrew  Robey,  executor  of 
Lucinda  Rawlings,  deceased,  plaintiff,  against  Asa  Ro- 
gers &c.,  defendants;  and  notwithstanding  the  decree 
thereafter  made  in  the  last  named  cause,  on  the  21st 
day  of  October  1869.  The  court  is  further  of  opinion, 
that  when  the  petition  for  this  appeal  was  presented, 
to  wit:  on  the  12th  day  of  June  1871,  the  said  appeal 
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was  barred  by  the  statute  of  limitations,  which  was  1876. 

then  in  force.    Therefore  it  is  decreed  and  ordered  Term, 
that  the  said  appeal  be  dismissed,  and  that  the  appel- 


lant pay  to  the  appellee,  Andrew  Rob^y,  administrator  ^^^^ 
of  Lacinda  Bawlings,  deceased,  his  costs  by  him  about  Strother 
his  defence  in  this  behalf  expended. 

But  this  decree  is  without  prejudice  to  any  relief  to 
which  the  appellant  and  his  sureties  as  administrator 
of  Martha  Strother,  deceased,  may  be  entitled  in  the  . 
said  suit  of  Andrew  Robey,  executor  of  Lucinda  Raw- 
lings,  deceased,  plaintiff,  v.  Asa  Rogers  &c.,  defen- 
dants, now  pending  in  the  court  below,  in  which  was 
made  the  decree  of  the  2l8t  day  of  October  1869  as 
aforesaid.  But  this  court  expresses  no  opinion  as  to 
the  existence  of  any  right  to  such  relief,  nor  as  to  the 
nature  or  measure  of  such  right  if  it  exists. 

Which  is  ordered  to  be  certified  to  the  circuit  court 
of  Loudoun  county. 

Appeal  dismissbd. 
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Norfolk  City  v.  Cookb. 
Absent,  Staples  J. 

April  13. 

M    ch      '•  '^^^  ^^^  ^^  Norfolk  is  the  owner  of  the  ground  which  she  has  not  dis- 
Term.  posed  of,  covered  by  water,  lying  between  Parker  street  and  the  port- 

wardens  line,  both  as  riparian  proprietor  and  as  having  had  long 
possession  thereof;  and  the  city  may  maintain  an  action  of  unlawful 
entry  and  detainer,  against  any  intruder  upon  said  water  lots. 

2.  A  patent  for  land  constituting  a  part  -of  the  bed  of  a  navigable  rivery 
conveys  no  title  to  it 

The  case  is  stated  by  Judge  GkrisUan^  in  his  opiaion. 
W.  B.  Martin^  for  the  appellant. 
W.  H.  C.  Mis,  for  the  appellee. 

Christian  J.  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  corpor- 
ation court  of  the  city  of  Norfolk. 

The  action  was  unlawful  entry  and  detainer,  brought 
by  the  city  of  Norfolk  to  recover  of  the  appellee 
Cooke,  the  possession  of  a  certain  water  lot  described 
in  the  summons.  A  jury  beiug  waived  by  the  parties, 
and  all  matters  of  law  and  fact  being  referred  to  the 
court,  a  judgment  was  entered  for  the  defendant,  the 
appellee  here.  To  this  judgment  a  writ  of  error  was 
awarded  by  this  court. 

The  only  question  we  have  to  determine  is,  whether 
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upon  the  facta  disclosed  by  the  record,  the  city  of     1876. 
Norfolk  had  the  right  of  possession  to  the  water  lot  de-    x»rai. 


scribed  in  the  summons;  and  whether  upon  these  facts, 

the  action  of  unlawful  entry  and  detainer  can   be   ^2.^^^ 
maintained.  v. 

-  The  material  fects  shown  by  the  record  are  as  fol- 
lows :  The  house  of  burgesses  by  an  act  passed  in  the 
first  year  of  the  reign  of  George  III,  and  to  be  found 
in  7  Hen.  Stat.  §§  4,  6,  pp.  435-6,  declared  that  certain 
land  in  the  borough  of  Norfolk,  then  known  as  the 
Port  land,  should  be  vested  in  certain  persons  named 
in  said  act,  as  trustees  and  directors  who  should  hold 
the  same  in  fee  simple,  for  the  purpose  of  enlarging 
and  securing  said  land,  and  erecting  thereon  a  wharf 
and  warehouses;  and  upon  certain  conditions  the 
trustees  were  to  convey  the  same  to  the  county  or 
borough  of  Norfolk.  By  another  act  7  Hen.  Stat. 
§§  3,  4,  5,  pp.  511-12,  the  trustees  were  required  to 
convey  to  the  borough  of  Norfolk  to  the  exclusion  of 
the  county.  A  third  act  (8  Hen.  St^.  pp.  269-70,)  re- 
citing that  the  trustees  formerly  appointed  had  formed 
themselves  into  the  Town  Point  Company,  perpetu- 
ated the  succession  of  said  trustees. 

In  July  1792  the  Common  Hall  of  Norfolk  borough 
had  the  Town  Point  or  Fort  lands  surveyed,  and  laid 
off  into  lots  and  streets.  A  copy  of  this  plat  was  filed 
in  the  clerk's  office  of  the  borough.  This  plat  was 
recognized,  together  with  the  port  warden  line,  es- 
tablished by  the  act  of  1801,  as  an  official  map  of  the 
borough  of  Norfolk,  in  Harris*  case,  20  Qratt.  833. 

In  1792,  James  Taylor  and  others,  trustees  of  the 
Fort  lands,  or  Town  Point  Company  lands,  in  conside- 
ration of  £2,000,  the  amount  of  advances  made  by 
them,  conveyed  by  deed,  bearing  date  August  1st, 
1792,  the  said  lands  to  the  mayor,  recorder,  aldermen 
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1876.    and  common  councilmen  of  the  city  of  Norfolk,  in  fee 

Term.     Simple. 

The  deeds  filed,  and  the  authentic  map  of  this  pro- 


Norfolk   perty  recognized  by  this  court  in  Harris^  case,  supra^ 
V.       show  that  the  Fort  land,  or  the  Town  Point  property^ 
^'    extended  westward  to  Parker  street,  the  western  limit 
of  Parker  street  being  the  limit  of  the  survey,  invest- 
ing the  city  of  Norfolk  with  the  title  of  the  property 
to  the  line. 

This  plat  shows  that  the  city  of  Norfolk  had  ex- 
tended its  streets  as  occasion  required,  and  sold  or 
leased  water  lots  down  to  Parker  street,  and  without 
dispute  extended  the  streets  of  the  city  to  Parker 
street.  Much  of  the  land  conveyed  and  claimed  by 
the  city  of  Norfolk  was  covered  by  water  at  high  tide; 
but  up  to  the  line  of  Parker  street  there  is  no  dispute 
as  to  the  title  of  the  city  of  Norfolk  both  to  the  lots 
and  the  streets  running  towards  Elizabeth  river  down 
to  Parker  street. 

As  to  the  streets,  Main,  KeUjf  and  Water  streets,  which 
bisect  Parker  street,  running  towards  Elizabeth  river, 
it  is  clear  the  city  of  Norfolk  has  the  right — both  under 
its  charter  and  on  well  settled  principles  of  law — ^the 
right  to  extend  these  streets  out  into  the  water  as  far 
as  the  port  warden  line. 

According  to  the  recognized  plat  of  the  Fort  or 
Town  Point  lands,  the  city  of  Norfolk  has  the  title  to 
this  property  to  the  western  boundary  of  Parker  street, 
and  the  fee  simple  title  to  this  street  is  in  the  city  of 
Norfolk. 

The  city  of  Norfolk  has,  for  many  years,  claimed 
title,  and  exercised  acts  of  ownership  over  the  water 
lots  lying  west  of  Parker  street,  having,  in  1841,  sold 
one  of  these  lots  to  Hardy  k  Bros.,  who  built  wharves 
thereon,  and  hold  possession  of  the  same  under  title 
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derived  from  the  city  of  Norfolk;  and  in  1867  having     1876. 
leased  the  other  lot,  which  is  a  part,  if  not  the  whole.    Term. 


Norfolk 


of  the  water  lot  in  controversy  to  William  and  J.  J. 
Swwne,  whose  interest  in  the  same  was  sold  under  ^q5" 
execution,  and  purchased  by  Chamberlaine  and  Grandy  v. 
for  the  sum  of  $500.  Afterwards,  it  seems,  Chamber- 
Isdne  and  Grandy  surrendered  to  the  city  all  their  in- 
terest in  said  water  lots. 

In  November  1873,  the  defendant,  Cooke,  obtained 
from  the  commonwealth  a  patent  for  the  water  lot 
lying  between  Parker  street  and  the  port  warden 
line,  and  adjoining  the  lot  sold  to  the  Hardys,  it  being 
the  same  lot  which  had  been  leased  to  the  Swaines, 
and  purchased  by  Chamberlaine  and  Grandy,  and  by 
them  surrendered  to  the  city  of  Norfolk.  Under  this 
patent  Cook  entered  and  had  built  a  small  house  on 
piles,  and  was  in  possession  of  it  when  this  action  was 
brought  His  claim  of  title  and  his  possession  is 
under  and  by  virtue  of  this  patent. 

Upon  these  facts,  the  question  we  have  to  determine 
is,  whether  the  city  of  Norfolk  can. maintain  against 
Cooke  the  action  of  unlawful  entry  and  detainer,  and 
is  entitled  to  recover  against  him  in  this  action.  The 
corporation  court  decided  that  question  in  favor  of  the 
defendant;  and  it  is  this  decision  we  now  have  to 
review. 

First,  as  to  Cooke's  title:  we  think  it  is  clear  that 
the  grant  of  the  commonwealth  is  void.  The  patent 
conferred  on  Cooke  only  such  title  as  was  in  the  com- 
monwealth. The  lot  called  for  in  the  patent  was  the 
bed  of  a  navigable  river,  and  was  incapable  of  being 
granted  to  any  individual.  Bee  Home  v.  RiehardSy 
4  Call.  441-449;  Meade  v.  Haynes,  8  Rand.  33-36; 
Fre:nch  v.  Bankhead,  11  Gratt.  169;  Code  1873,  chap. 

62,  §  1,  p.  604;  chap.  108,  §  4;  §§  42,  43,  867.    But 
Vol.  xxvn— 56 
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1876.    although  Cooke's  patent  is  void,  and  he  is  a  mere  tres- 

T^.    p&sser,  yet  being  in  possession,  he  cannot  be  tamed 

out  unless  it  can  be  shown  that  the  city  of  Norfolk  has 


Norfolk  the  right  of  possession  as  against  him.  While  it  is 
V.  not  necessary  in  this  action  to  show  a  fee  simple  title 
to  the  property  in  controversy  in  the  city  of  Norfolk, 
it  is  essential  at  least  to  show  the  right  of  possession 
even  against  an  intruder.  This  brings  us  to  the  con- 
sideration of  the  important  question  in  the  case,  viz: 
whether  the  city  of  Norfolk  has  the  right  of  possession 
to  the  water  lot  in  controversy  against  the  defendant, 
Cooke;  or,  in  other  words,  whether  the  action  of  un- 
lawful entry  and  detainer  can,  upon  the  facts  of  this 
case,  be  maintained  against  the  defendant  who  has  no 
title,  and  is  in  possession  under  a  grant  which  is  void. 
Now  it  must  be  conceded  that  by  virtue  of  the  stat- 
utes, deeds  and  established  plat,  above  referred  to,  the 
title  to  the  Fort  or  Town  Point  lands  up  to  the  wes- 
tern boundary  of  Parker  street,  was  vested  in  the  city 
of  Norfolk.  This  street  though  sometimes  covered 
with  water  at  high  tide,  is  one  of  the  recognized  streets 
of  the  city  to  which  the  city  has  the  fee  simple  title. 
The  city  therefore  is  the  riparian  owner  of  the  water 
lots  opposite  the  line  of  Parker  street,  and  has  the 
same  rights  and  privileges  as  an  individual  owner. 

These  rights  both  at  common  law  and  by  statute, 
are  secured  to  the  riparian  owner,  to  erect  wharves, 
piers,  or  bulk  heads  for  his  own  use  or  the  use  of  the 
public,  subject  only  to  such  general  rules  and  regula- 
tions as  the  legislature  may  prescribe;  and  the  only 
limitation  upon  such  right  is,  that  navigation  may 
not  be  obstructed,  or  the  rights  of  others  be  injured. 
This  is  the  common  law  rule;  and  the  same  rights  are 
secured  by  statute  in  this  state.  Sec.  59,  ch.  52,  Code 
1878,  declares  that,  "any  person  owning  land  upon  a 
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'water  course  may  erect  a  wharf  on  the  same,  or  a  pier,  1876. 

or  bulk  head,  in  such  water  course  opposite  his  land,  Term. 
so  that  the  navigation  be  not  obstructed  thereby,  and 


so  that  such  wharf,  pier,  or  bulk  head,  shall  not  other-   ^^^ 
wise  injure  the  private  rights  of  any  person.'*  v. 

This  right  of  the  riparian  owner  is  not  a  mere  li- 
cense or  privilege,  but  is  property^  property  in  the  soil, 
up  to  the  line  of  navigability,  though  covered  by 
water ;  for  the  wharf,  pier  or  bulkhead,  can  only  be 
built  on  the  soil.  It  is  not  a  mere  easement  to  pass 
over  the  water,  or  a  privilege  to  use  the  surface,  but 
property  in  the  soil  under  the  water,  on  which  to  fas- 
ten  and  build  such  structures;  and  for  this  purpose, 
and  subject  to  the  restriction  that  navigation  shall  not 
be  obstructed,  is  as  much  property  as  the  land  above 
the  margin  of  a  navigable  stream. 

This  principle  has  been  fully  recognized  by  the  su- 
preme court  of  the  United  States  in  Yates  v.  Milwau- 
kie,  10  Wall.  U.  8.  R.  447,  504.  Mr.  Justice  Miller^ 
delivering  the  unanimous  opinion  of  the  court,  says: 
"  But  whether  the  title  of  the  owner  of  such  a  lot  ex- 
tends beyond  the  dry  land  or  not,  he  is  certainly  enti- 
tled to  the  rights  of  a  riparian  proprietor  whose  land 
is  bounded  by  a  navigable  stream;  and  among  those 
rights  are  access  to  the  navigable  part  of  the  river 
from  the  front  of  his  lot,  the  right  to  make  a  landing, 
wharf  or  pier,  for  his  own  use,  or  for  the  use  of  the 
public,  subject  to  such  general  rules  and  regulations 
as  the  legislature  may  see  proper  to  impose  for  the 
protection  of  the  rights  of  the  public,  whatever  those 
may  be. 

"  This  riparian  right  is  properiyj and  is  valuable;  and 
though  it  must  be  enjoyed  in  due  subjection  to  the 
rights  of  the  public,  it  cannot  be  arbitrarily  or  capri- 
ciously destroyed  or  impaired.    It  is  a  right  of  which, 
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1876.     when  once  vested,  the  owner  can  only  be  deprived  in 
Tom.    accordance  with  established  law,  and,  if  necessary,  that 

it  be  taken  for  the  public  good  upon  due  compensa* 

Norfolk  tion."    See  also  7  Wall.  U.  S.  R.  272,  289;  1  Black. 

City 

V.  23;  1  Del.  on  Cor.  §  70,  note  3,  §  72,  note  2. 
^*  It  is  clear,  therefore,  that  the  city  of  Norfolk  had 
the  right  of  property  in  the  water  lot  in  controversy, 
and  consequently  the  right  of  possession  for  the  pur- 
pose of  erecting  wharves,  piers  or  bulkheads,  and 
could  exercise  that  right  whenever  it  chose  to  do  so. 
For  that  purpose  (subject  to  the  only  limitation  im- 
posed by  the  legislature,  that  the  rights  of  navigation 
should  not  be  obstructed),  it  had  the  right  of  exclusive 
possession,  and  upon  this  ground  could  maintain  the 
action  of  unlawful  entry  and  detainer  to  recover  pos- 
session unlawfully  withheld,  or  an  action  of  trespass 
against  any  wrong  doer  interfering  with  such  right. 

But  the  city  of  Norfolk  can  maintain  this  action 
upon  another  ground.  It  had  had  for  many  years,  and 
at  the  time  of  the  unlawful  entry  of  the  defendant,  the 
actual  possession  of  these  water  lots.  I  say  actual  pos- 
session, so  far  as  such  property  is  susceptible  of  actual 
possession.  Of  course,  water  lots  cannot  be  in  the 
literal  occupation  of  the  owner,  but  he  may  exercise 
such  acts  of  ownership  over  them  as  constitute  in  law 
the  actual  possession.  Such  acts  of  ownership  have 
been  for  many  years  exercised  by  the  city  of  Norfolk. 
It  has  sold  lots  adjoining  the  one  in  controversy.  It 
has  leased  for  a  number  of  years  the  very  lot  which 
the  defendant  has  unlawfully  taken  possession  of  By 
authority  of  law  and  order  of  the  city  council  the  port 
warden  has  marked  off  and  designated  these  water 
lots,  and  they  have  been  plotted  and  made  a  matter  of 
record.  By  all  these  acts  of  ownership  the  city  of 
Norfolk  has  had  the  actual  possession  of  these  water 
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lots  as  far  as  such  property  is  capable  of  being  reduced  i876. 

into  actual  occupation.    Having  in  legal  contempla-  xcnn. 
tion,  such  possession  it  may  maintain  an   action  to 


recover  possession  against  one  who  wrongfully  and  ^^^ 
unlawfully  withholds  it.  This  position  is  conclusively  v. 
sustained  by  a  recent  decision  of  this  court  in  the  case 
of  Power  ^  Kellog  v.  TazweUs,  25  Gratt.  786.  In  that 
case  the  Tazwells,  under  authority  of  an  act  of  the 
general  assembly,  had  leased  for  one  year  from  the 
state  inspector  of  oysters,  a  lot  covered  by  water  below 
low  water  mark  for  the  purpose  of  planting  oysters 
thereon.  The  Tazwells  had  staked  off  the  lot  so  as  to 
designate  it,  but  had  planted  no  oysters  thereon  when 
defendants  took  possession  of  the  lot.  An  action  of 
unlawful  entry  and  detainer  was  brought  to  recover 
the  possession.  It  was  insisted  in  that  case,  as  it  has 
been  in  this,  thajt  the  action  could  not  be  maintained; 
that  the  lease  of  the  state  was  only  a  license  or  privi- 
lege; that  the  Tazwells  had  no  title  and  no  right  of 
possession  to  the  bed  of  the  river  covered  by  water, 
and  therefore  could  not  maintain  an  action  of  unlawful 
entry  and  detainer.  This  court  held  otherwise,  and 
declared  that  the  lease  to  Tazwells  was  not  a  mere 
license  or  privilege,  but  that  it  conferred  rights  of 
property  in  the  soil  covered  by  water,  to  which  the 
plaintiflb  had  the  right  of  exclusive  possession,  and 
that  the  action  of  unlawful  entry  and  detainer  was  a 
proper  remedy.  I  refer  to  the  able  opinion  of  Judge 
Anderson  in  that  case,  as  fully  sustaining  the  principles 
upon  which  the  city  of  Norfolk  may  maintain  its  action 
in  this. 

In  that  case,  the  lot  covered  by  water  was  designated 
by  stakes  driven  into  the  water  to  mark  its  boundaries. 
In  this,  the  water  lot  claimed  by  the  city  of  Norfolk 
was  designated  by  the  port  warden  line,  made  under 
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1876.  official  authority,  plotted,  mapped,  and  put  upon  the 
Term,  pnblic  records.  In  that  case,  the  only  evidence  of 
possession  or  acts  of  ownership  was  the  driving  down 


Norfolk   a  few  stakes.    In  this  we  have,  in  addition  to  the  dis- 

V.       tinct  and  official  designation,  the  fact,  that  for  years  the 

city  of  iN'orfolk  has  leased  out  this  and  contiguoaa 

water  lots,  and  its  right  and  title  disputed  by  no  one. 

Another  important  fact  to  be  mentioned  in  this  con- 
nection is,  that  by  its  charter  the  city  of  Norfolk  has 
the  right  to  extend  its  streets  running  at  right  angles 
to  Parker  street  out  to  the  port  warden  line;  and  a 
part  of  the  lot  claimed  by  Cooke  is  opposite  the  ends 
of  these  streets. 

I  am  therefore  of  opinion,  that  the  city  of  Norfolk, 
for  the  purposes  of  extending  its  streets,  building 
wharves,  piers  and  bulkheads,  or  other  structures  in 
the  interests  of  commerce,  has  a  right  of  property  in 
the  soil  covered  by  water  contained  in  the  survey 
within  the  port  warden's  line  and  opposite  Parker 
street.  I  think  it  had  such  possession  in  these  lots  at 
the  time  of  the  unlawful  entry  of  Cooke,  as  to  main- 
tain against  him  the  action  of  unlawful  entry  and  de- 
tainer. As  was  said  by  Judge  Moncure  in  Olinger  v. 
Shepherd^  *^such  possession  is  not  confined  to  actual 
occupancy  or  enclosure:  It  applies  to  any  possession 
which  is  sufficient  to  sustain  an  action  of  trespass.  12 
Gratt.  462,  473." 

I  think  it  would  be  technical  in  the  last  degree  to 
hold  that  the  city  of  Norfolk  is  without  remedy  to  re- 
cover possession  of  this  valuable  property,  so  necessary 
to  the  extension  of  its  streets  and  the  protection  of  its 
commerce,  because  it  is  land  covered  by  water,  below 
low  water  mark,  and  was  never  in  the  actual  occu- 
pancy of  the  city.  The  privilege  to  extend  streets  and 
build  wharves  would  be  of  no  value,  if  the  soil  (though 
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covered  with  water),  over  which  such  etreets  are  to  be    •  1876. 
boilt  and  such  structures  erected,  may  be  taken  pos-     j^. 


City 

V. 

Cooke. 


session  of  by  another  and  not  recovered  by  any  action 
This  would  be  to  give  a  right  without  a  remedy — a  ^^^^ 
thing  unknown  to  the  law.  It  would  be  unjust  to  the 
last  degree  to  say  that  a  commercial  city,  one  which 
we  hope  to  see  at  no  distant  day  the  great  commercial 
emporium  of  the  state,  shall  be  deprived  of  her  right 
to  extend  her  streets  and  build  her  wharves  in  the  in- 
terests of  a  growing  commerce,  by  any  squatter  who 
may,  with  or  without  color  of  title,  choose  to  occupy 
her  water  fronts;  and  that  upon  the  merest  technicality 
the  city  is  without  remedy  to  keep  off  intruders,  or 
recover  possession  whenever  she  may  choose  to  assert 
her  right. 

I  am  for  reversing  the  judgment  of  the  corporation 
court,  and  entering  a  judgment  for  the  plaintiff  for  the 
premises  mentioned  in  the  summons. 

Judgment  reversed. 


Digitized  by 


Google 


440  COURT   OF   APPBALS    OF  VIRQINIA. 


Paine,  surv.  ^.  v.  Tutwilbr  ^  als. 

April  13. 

M     i      '•  Execution  on  a  forfeited  forthcoming  bond  for  $318.53,  in  the  name  of 
Term.  K.  against  T,  returnable  to  December  rules  i86o»  went  into  the  hands 

of  J,  deputy  of  S,  sheriflf  of  the  county  of  F.  On  January  ist,  1861, 
J  becomes  sheriff  of  F.  In  May  1861  J  receives  from  T  $176.40  on 
this  execution  and  signs  his  own  name  to  the  receipt  with  the  ad- 
dition of  she'ff:  but  he  does  not  return  the  execution.  In  Febniaiy 
K  issues  another  execution  on  the  judgment;  when  T  files  his  bill 
to  enjoin  it  on  the  ground  that  he  had  paid  it,  and  he  files  J's  receipt 
for  (176.40.  Neither  T  nor  J  can  say  positively  whether  the  execu- 
tion was  or  was  not  levied,  or  whether  J  received  the  money  as 
deputy  of  S,  or  as  sheriff.  Held  :  After  the  great  lapse  of  time,  the 
court  will  presume  that  the  execution  was  levied  by  J  before  the  re- 
turn day,  and  that  he  received  the  money  as  deputy  of  S,  so  as  to  en- 
.title  T  to  a  credit  for  the  amount  paid. 

This  was  an  appeal  from  a  decree  of  the  circuit 
court  of  Fluvanna  county,  rendered  on  the  12th  of 
April  1872,  in  a  cause  in  which  Thomas  H.  Tutwiler 
was  plaintiff,  and  Wm.  G.  Paine,  survivor  of  Kent, 
Paine  &  Kent,  and  others  were  defendants,  and  also 
from  a  judgment  of  the  same  court  between  the  same 
plaintiff  and  Paine  survivor  defendant  The  case  is 
substantially  as  follows: 

In  September,  1860,  Kent,  Paine  &  Kent,  issued 
their  execution  from  the  clerk's  office  of  the  circuit 
court  of  Fluvanna,  on  a  judgment  on  a  forfeited  de- 
livery bond,  against  Thomas  H.  Tutwiler  and  John  P. 
Baskett,  for  $637.06,  to  be  discharged  by  the  payment 
of  $318.58,  with  interest  thereon,  from  July  28d,  1860, 
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and  $3.28  costs.    Said  execution  went  intathe  hands  1876. 

of  Joseph  Payne,  deputy  for  John  Sclater,  sheriff  of  xenn. 
Fluvanna,  on  the  4th  October,  1860,  and  was  returna- 


ble to  the  December  rules.     On  the  1st  of  January,  J^^Jjc 
1861,  the  said  Joseph  Payne   became  the  sheriff  of      v. 
Fluvanna.    The  said  execution  never  was  returned.     &ais. 
On  the  13th  February,  1871,  Kent,  Paine  &  Kent  sued 
out  another  execution,  returnable  to  April  rules,  1871, 
for  $637. 06  to  be  discharged  by  the  payment  of  $818.53, 
with  interest  from  23rd  July,  1860,  till  paid,  and  costs 
$4.97,  which  was  delivered  to  Lewis  J.  Walton,  sheriff 
of  Fluvanna,  on  the  15th  day  of  February,  1871. 

Tutwiler  filed  his  bill  on  the  first  Monday  in  April, 
1871,  against  Kent,  Paine  &  Kent,  John  Sclater,  Jo- 
seph Payne,  and  Lewis  J.  Walton,  praying  for  an  in- 
junction against  the  last  named  execution,  that  the  said 
execution  might  be  quashed,  and  Kent,  Paine  &  Kent 
be  required  to  refund  to  him  the  sum  of  two  years'  in- 
terest, which  he  had  paid  on  the  execution.  The  bill 
alleges  rather  inferentially  and  argumentatively  than 
positively,  that  Tutwiler  had  paid  sundry  amounts  on 
the  first  execution  to  Joseph  Payne,  after  the  return 
day  of  the  execution,  to-wit,  in  and  after  May  1861, 
while  said  Payne  was  sheriff  of  Fluvanna.  In  the 
same  inferential  and  argumentative  way,  he  alleges 
that  Payne,  while  he  was  deputy,  and  before  the  return 
day  of  the  execution,  levied  the  execution  upon  his 
property  or  some  portion  of  it  He  gives  at  length  his 
reason  for  coming  to  these  two  conclusions.  He  ex- 
hibits a  receipt  from  Payne,  signed  by  him  with  the 
addition  to  his  name  of  ^^she'fl',''  dated  March  3rd, 
1861,  for  $176.40  J  in  part  of  execution  of  Kent,  Paine 
&  Kent.  Tutwiler  calls  on  the  defendants  to  answer 
on  oath;  and  accordingly,  Kent,  Paine  &  Kent  answer 

denying  both  levy  and  payment.    Payne  also  answers, 
Vol.  xvxn — 56 
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1876.     denying  that  he  had  levied  the  execution,  and  denying 

Term.    ^^7  payments  by  Tutwiler  to  him  on  account  of  the 

-^ execution,  except  the  payment  of  $176.40^  in  May, 


Paine,    iggl  and  alleffins:  that  he  received  that  as  sheriff  and 

surv*r  Ac,  ^     ^ 

V.       not  as  the  deputy  of  Sclater. 

Tutwiler 

&  als.  After  Tutwiler  had  filed  his  bill,  to-wit,  in  Septem- 
ber, 1871,  he  made  a  motion  in  the  Fluvanna  circuit 
court,  to  quash  the  last  execution.  Kent,  Paine  & 
Kent  objected  on  the  ground  that  the  same  applica- 
tion was  then  pending  on  the  chancery  side  of  the 
court  on  bill  and  answers.  But  the  court  overruled 
the  objection  and  examined  two  witnesses,  Tutwiler 
and  Payne,  whose  testimony  is  substantially  the  same 
as  that  found  in  the  bill  of  the  first  and  the  answer  of 
the  latter. 

No  depositions  were  taken  on  either  side  in  the 
chancery  cause. 

The  court  on  the  motion  to  quash,  gave  judgment 
in  favor  of  Tutwiler  on  the  alleged  grounds,  that  the 
first  execution  had  been  levied  on  the  property  of 
Tutwiler,  and  that  the  amount  of  said  execution  had 
been  fully  paid  by  Tutwiler  "  to  the  proper  officer  of 
said  county,  in  whose  hands  the  same  had  been 
properly  placed.*' 

On  the  12th  day  of  April,  1872,  the  chancery  cause 
came  on  to  be  finally  heard  on  the  bill  and  exhibits, 
the  answers  of  Kent,  Paine  &  Kent,  and  of  Joseph 
Payne,  and  the  order  of  the  circuit  court  of  the  county 
made  in  the  aforesaid  motion  to  quash,  and  thereupon 
the  court  perpetuated  the  injunction,  and  decreed  that 
W.  G  Paine,  surviving  partner  of  Kent,  Paine  &  Kent, 
should  refund  to  Tutwiler  the  aforesaid  two  years  in- 
terest, being  $87,  with  interest  from  11th  February^ 
1869. 


Digitized  by 


Google 


COURT    OF  APPEALS    OF  VIRGINIA.  443 

Upon  the  application  of  Wm.  G.  Paine  this  court     1876. 

,,  ,  ,  March 

allowed  an  appeal.  Term. 


Ould  ^  Cktrringtorty  for  the  appellant.  ^^x^rt 

V. 

There  was  no  counsel  for  the  appellees.  &  ais. 

Anderson,  J.,  delivered  the  opinion  of  the  court. 

The  appellee  proceeded  by  bill  in  equity  to  per- 
petually injoin  the  appellant's  execution,  and  subse- 
quently by  motion  in  the  court  of  law  to  quash  it 
pending  the  injunction.  The  defendant,  in  the  pro- 
ceeding at  law,  moved  the  court  to  dismiss  the  motion, 
upon  the  ground,  that  the  plaintiflF  had  elected  to  pro- 
ceed in  equity  in  respect  of  the  same  matter,  which 
was  still  pending,  and  that  the  court  of  equity  had 
possession  of  the  cause,  and  had  full  power  to  do  jus- 
tice ;  but  the  court  refused  to  dismiss  the  motion,  and 
gave  judgment  for  the  plaintiff  for  costs,  and  to  quash 
the  execution,  and  the  case  is  brought  here  upon  a 
writ  of  error  and  supersedeas  to  said  judgment. 

The  appellee  subsequently  prosecuted  his  suit  in 
equity  to  a  decree  perpetuating  his  injunction,  and  giv- 
ing him  his  costs  expended  in  the  prosecution  of  his 
suit  in  equity.  From  that  decree  the  defendants  ap- 
pealed to  this  court.  Without  deciding  now  whether 
the  court  of  law  erred  in  refusing  to  dismiss  the  plain- 
tiff's motion  upon  the  grounds  set  out  in  the  defen- 
dant's bill  of  exceptions,  the  court  is  of  opinion,  for 
reasons  which  will  hereafter  appear,  that  the  judgment 
of  the  court  of  law  quashing  the  execution  is  erro- 
neous, and  must  be  reversed. 

In  the  case  of  appeal  from  the  decree,  perpetuating 
the  injunction  to  the  appellant's  execution,  the  court 
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1876.    is  of  opiDioD  that  it  does  satis&ctorily  appear  from  the 
Term,    evidence  in  the  record,  that  a  previous  execation  upon 


the  same  judgment  was  sued  out  by  the  plaintifis, 

Paine,    ^hich  came  to  the  bands  of  Jos.  Payne  on  the  4th  of 

snrv  r  Ac.,  ** 

V.  October  1860,  who  was  then  deputy  for  John  Sclater, 
&  ais.  sheriff  of  Fluvanna  county,  and  that  the  same  was  re- 
turnable on  the  first  Monday  in  December  next  follow- 
ing; and  that  said  execution  was  not  returned,  but  re- 
mained in  the  hands  of  the  said  Jos.  Payne,  deputy  as 
aforesaid,  who,  in  January  following,  qualified  as 
sheriff  of  said  county.  And  that  on  the  3d  of  May 
next  following,  the  appellee  made  payment  to  the  said 
Joseph  Payne,  in  part  of  said  execution,  $176.40} 
cents,  as  is  shown  by  his  receipt,  which  is  signed  "Jos. 
Payne,  she'ff." 

The  appellant  contends  that  the  appellee  is  not  en- 
titled to  a  credit  on  the  execution  for  said  payment, 
and  that  he  is  still  liable  to  the  plaintiffs  in  the  execu- 
tion for  the  whole  amount  thereof,  the  payment  not 
having  been  made  to  an  officer  authorized  to  collect 
the  same.  That  the  payment  was  made  on  that  execu- 
tion, and  was  so  intended  by  both  payer  and  payee  is 
undoubtedly  true. 

The  execution  having  been  put  in  the  hands  of 
Jos.  Payne,  in  his  official  character  as  deputy  sheriff 
for  collection,  and  he  having  retained  it  in  his  posses- 
sion after  the  return  day  had  passed,  whilst  he  con- 
tinued to  be  deputy  sheriff,  and  before  he  became 
sheriff  of  the  county,  the  presumption  is,  that  it  re- 
mained  in  his  possession  after  he  became  sheriff  of 
the  county  as  deputy  sheriff.  His  being  appointed 
sheriff  of  the  county  could  not  change  his  possession 
of  the  execution  which  he  then  held  as  deputy  sheriff. 

It  is  also  presumable  that  he  received  the  payment, 
which  was  afterwards  made  to  him  upon  it  in  the  char- 
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acter  id  which  he  held  the  execution.     And  after  so  1876. 

great  a  lapse  of  time,  when  neither  the  debtor  nor  the  Term. 
eherifi*  can  speak  from  memory  as  to  whether  the  exe- 


cution had  been  levied  or  not,  the  deputy  sheriff's  re-  ^^^^^^ 
ceiving,  implies  that  he  considered  himself  authorized  ▼. 
to  receive  it,  which  he  only  could  have  been  in  the  &  ais. 
character  which  he  held  it  as  deputy  sheriff,  and  then 
only  upon  the  ground  that  he  made  a  levy  before  the 
return  day  of  the  execution.  That  would  have  au- 
thorized him  to  receive  the  payment  at  the  time  it  was 
made;  and  this  taken  in  connection  with  the  fact,  that 
the  execution  was  one  upon  which  the  sheriff  was  for- 
bidden to  take  security,  and  that  the  defendant  had 
ample  property  to  satisfy  it,  entirely  accessible  to  the 
sheriff,  and  often  in  his  view,  upon  which  he  could 
have  made  a  levy,  in  the  absence  of  any  positive  testi- 
mony to  the  contrary,  leads  almost  irresistibly  to  the 
conclusion  that  a  levy  was  made.  It  is  true,  the  sheriff 
testifies  that  he  received  payment  in  his  character  of 
sheriff;  but  evidently  he  does  not  speak  from  personal 
recollection,  for  he  had  almost  in  the  same  breath  said 
he  had  no  recollection  of  the  payment  at  all.  There  is 
an  aflSx  of  "she'ff,"  as  we  have  seen,  to  his  signature 
to  the  receipt.  Does  that  show  that  the  money  was  paid 
to  him  as  the  sheriff  of  the  county,  as  the  letters  S.  F. 
O.  annexed  to  his  signature  might  import,  although, 
as  we  have  seen,  the  execution  was  not  in  his  hands  in 
that  character,  and  although  he  had  no  authority  to 
receive  payment  in  that  character?  Or  does  it  merely 
indicate  that  it  was  received  by  him,  not  in  his  per- 
sonal character,  but  in  his  official  character  as  sheriff  7 
And  may  it  not  be  applied  as  well  to  his  official  char- 
acter as  deputy  sheriff,  in  which  character  he  had  pos- 
session of  the  execution,  as  to  his  official  character  as 
high  sheriff,  in  which  character  he  did  not  hold  the 
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r«76.     execution :    For  he  was  sheriff  officially  in  both  char- 

Tera.    acters:  in  the  one  as  deputy,  and  in  the  other  as  high 
sheriff,  or  sheriff  of  Fluvanna  county — 8.  F.  C.    If  be 

Paine,    received  payment  officially,  as  deputy  sheriff,  in  which 
V.     '  character  he  held  the  execution,  and  not  in  his  per- 

&  ais.^^  sonal  character,  that  would  be  indicated  by  the  affix 
of  "she'ff,"  as  unmistakeably  as  the  affix  of  S.  F.  C. 
might  have  shown  that  he  received  it  as  sheriff  of 
Fluvanna  county.  Under  all  the  circumstances  of 
this  case,  and  after  so  great  a  lapse  of  time,  it  seems 
to  the  court,  it  would  be  too  rigorous  to  hold  that  the 
appellee  was  not  entitled  to  receive  a  credit  for  the 
money,  which  he  unquestionably  paid  on  the  execu- 
tion to  the  officer,  in  whose  hands  it  had  been  placed 
for  collection,  because  he  annexed  those  letters  to  his 
signature  to  the  receipt. 

But  the  appellee  has  failed  to  show  any  further  pay- 
ment on  the  execution.  The  court  is  therefore  of 
opinion  to  reverse  the  decree  of  the  circuit  court,  per- 
petuating the  injunction  as  to  the  whole  amount  of 
the  execution,  and  that  the  following  order  be  made: 

The  court  being  of  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  the  judgment 
of  the  court  of  law,  quashing  the  execution  and  giv- 
ing the  plaintiff  his  costs  in  said  motion  is  erroneous; 
it  is  considered  that  the  same  be  reversed  and  an- 
nulled, and  the  said  motion  be  dismissed,  and  that  the 
defendants  to  said  motion  recover  their  costs  therein 
in  the  court  below;  and  it  is  further  considered,  that 
the  plaintiffs  in  error  recover  their  costs  expended  in 
the  prosecution  of  their  writ  of  error  and  supersedeas 
here. 

And  the  court  being  also  of  opinion  that  the  decree 
in  the  injunction  case,  perpetuating  the  injunction  to 
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the  entire  execution,  and  decreeing  costs  to  the  plain  1876. 
tiflF  therein,  is  erroneous,  it  is  ordered  that  the  same  xerai. 
be  reversed  and  annulled,  and  that  the  appellants  re- 


cover  their  costs  expended  in  the  prosecution  of  their    ^^'°1» 

*  *^  survT  Ac, 

appeal  here.  And  the  court  proceeding  to  render  v. 
such  decree  as  ought  to  have  been  rendered  by  the  &  J^^ 
circuit  court,  it  is  adjudged,  ordered  and  decreed,  that 
the  injunction  awarded  in  this  case  be  dissolved,  ex- 
cept as  to  one  hundred  and  seventy-six  dollars  and 
forty  and  one-half  cents,  paid  on  the  8d  day  of  May 
1861,  and  be  perpetuated  as  to  so  much  thereof;  and 
that  the  defendants  below  pay  to  the  plaintiff  his  costs 
expended  in  the  prosecution  of  his  said  suit  in  equity 
in  the  circuit  court 

Dbgreb  rbvbbsbb. 
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Danville  Bank  v.  Waddill. 

April  20. 

1876.        I.  In  an  action  of  assumpsit,  on  the  plea  of  the  statute  qf  limitations,  the 
Ikl&Tch 
Term  ^^^  ^^^  ^^  ^^  °^  March  1866,  to  the  ist  of  January  1869,  is  to 

be  left  out  of  the  computation. 

II.  To  an  action  of  assumpsit  there  is  a  plea  of  payment  and  of  the  statute 
of  limitations.  On  the  trial  -the  plaintiff  asks  the  court  to  instruct 
the  jury  that  in  passing  upon  the  plea  of  the  statute  they  must  leave 
out  of  the  computation  of  time  all  the  period  extending  fh>m  the  2d 
of  March  1866  to  January  1st,  1869.  The  court  refuses  to  give  the 
instruction,  and  plaintiff  excepts.  The  jury  find  a  general  verdict  for 
the  defendent,  and  there  is  judgment  accordingly :    Held  : 

1.  That  the  aj^llate  court  will  reverse  the  judgment  for  the  error 

in  refusing  the  instruction,  and  send  the  cause  back  for  a  new 
trial. 

2.  This  will  always  be  done,  unless  the  appellate  court  cain  see 

from  the  whole  record,  that  even  under  correct  instructions  a 
different  verdict  could  not  have  been  rightfully  found,  or  unless 
it  is  able  to  see  that  the  erroneous  ruling  of  the  trying  court 
could  not  have  influenced  the  verdict.  The  onus  is  upon  the 
appellee  to  show  this,  and  where  there  are  distinct  issues  a 
general  verdict  is  not  sufficient  in  general  to  show  it 

This  was  an  actioD  of  assumpsit  in  the  circuit  court 
of  the  town  of  Danville,  brought  in  March  1872  bj 
the  Danville  Bank  against  Pleasant  Waddill.  The  de- 
claration contained  the  common  counts,  and  also  a  spe- 
cial count,  in  which  it  was  alleged  that  in  April  1865 
the  Danville  Bank  delivered  to  Waddill  $4,865  in  gold, 
to  be  by  him  kept  and  to  be  delivered  to  the  plaintiff 
when  demanded. 
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The  defendant  appeared  and  filed  the  pleas  of  pay-     1876. 
ment,  and  the  statute  of  limitations;  on  which  issues    x«nm. 


were  made  up.  

On  the  trial  of  the  cause  the  plaintiff  moved  the  DamviUe 

^  Bank 

court  to  instruct  the  jury  as  follows:  v. 

Evidence  having  been  introduced  before  the  jury  at 
the  trial  of  this  cause,  tending  to  show  that  the  right 
of  action  set  forth  and  relied  on  in  the  plaintiff's  dec- 
laration, first  accrued  on  the  30th  of  May  1865,  on 
motion  of  the  plaintiff  by  counsel  the  court  instructs 
the  jury  that  in  passing  upon  the  issue  raised  in  the 
cause  by  the  plea  of  the  statute  of  limitations  pleaded 
by  the  defendant,  they  shall  leave  out  of  the  computa- 
tion of  time  all  the  period  extending  from  the  2d  of 
March  1866  to  the  1st  of  January  1869.  But  the  court 
refused  to  give  the  instruction. 

The  jury  found  a  verdict  in  the  following  words: 
"We  the  jury  find  a  verdict  for  the  defendant.*'  The 
plaintiff  thereupon  moved  the  court  to  set  aside  the 
verdict  and  grant  a  new  trial;  but  the  court  overruled 
the  motion,  and  rendered  a  judgment  in  favor  of  the 
defendant;  and  the  plaintiff  excepted.  The  exception 
contains  the  instruction  asked  by  the  plaintiff  and  re- 
fused by  the  court,  as  above  stated.  On  the  applica- 
tion of  the  plaintiff  this  court  awarded  a  supersedeas. 

JE.  Barksdaky  Floumoy  and  Dahneyy  for  the  appel- 
lant 

Ould  ^  OarringUmj  for  the  appellee. 

Staples  J.    In  an  action  of  assumpsit  brought  in 

the  circuit  court  of  Pittsylvania  by  the  Danville  Bank 

against  Waddill,  the  issues  were  made  up  on  the  pleas 

of  non  assumpsit^  and  the  statute  of  limitations.     On 
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1876.     the  trial  the  plaintiff  asked  the  coart  to  instruct  the 

Tom.    JQ^Jj  "that  in  passing  upon  the  issue  raised  by  the 

statute  of  limitations,  they  shall  leave  out  of  the  com- 


^^IJ^i^  putation  of  time  all  the  period  extending  from  the  2d 
V.  March  1866  to  the  Ist  day  of  Januaiy  1869."  The 
court  refused  to  give  this  instruction;  and  the  plaintiff 
excepted.  Thereupon  the  jury  rendered  their  verdict 
in  the  following  words:  "We  the  jury  find  a  verdict 
for  the  defendant;"  which  verdict  the  plaintiff  moved 
the  court  to  set  aside,  and  grant  it  a  new  trial :  bat 
the  motion  was  overruled;  and  the  plaintiff  again  ex- 
cepted. 

There  is  no  doubt  but  that  the  court  erred  in  refus- 
ing to  give  the  plaintiff's  instruction.  Indeed,  this  is 
not  seriously  controverted  by  the  counsel  for  the  defen- 
dant The  only  question,  then,  we  have  to  consider  is, 
whether  a  new  trial  is  to  be  granted.  The  rule  almost 
universally  recognized  is,  that  a  misdirection  of  the 
trying  court  is  always  a  ground  of  reversal,  unless  it 
can  be  plainly  seen  from  the  bill  of  exceptions  that 
the  error  did  not  and  could  not  affect  the  verdict 
Kmehehe  v.  Tracewells^  11  Qratt.  587;  Noyes  v.  Shepherd^ 
80  Maine  R.  173;  Graham  and  Waterman  on  New 
Trials,  869. 

In  Wiley  et  als.  v.  Givens^  6  Gratt  277, 285,  this  court 
went  much  farther.  In  that  case,  an  erroneous  in- 
struction having  been  given  in  the  court  below,  it  was 
argued  that  this  court  X)ught  not  to  reverse  on  that 
ground,  if  upon  the  whole  record  it  appeared  that  the 
judgment  was  substantially  correct.  But  it  was  held, 
that  the  appellate  court  could  look  no  farther  than  to 
the  propriety  of  the  instruction  given;  and  if  it  was 
erroneous,  the  judgment  would  be  reversed  and  a  new 
trial  granted.  That  decision  was  followed  by  this 
court  in  Rea's  adm'x  v.  TroUer^  26  Gratt.  685.     What- 
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"Over  may  be  said  of  the  ruling  in  these  two  cases,  it     1876. 
will  not  be  disputed,  that  whenever  an  erroneous  m-    Term. 

struction  is  given,  or  what  is  the  same  thing,  a  correct 

one  refused,  the  judgment  will  be  reversed,  unless  the  ^SIT^* 
appellate  court  can  see  from  the  whole  record,  that 
even  under  correct  instruistions  a  different  verdict 
could  not  have  been  rightly  found,  or  unless  it  is  able 
to  perceive  that  the  erroneous  ruling  of  the  trying 
court  could  not  have  influenced  the  jury. 

The  learned  counsel  maintains,  that  such  was  the 
case  here,  as  is  proved  by  a  general  verdict  for  the 
defendant;  that  such  a  verdict  is  responsive  to  both 
issrfes;  that  the  jury  would  have  found  a  verdicjt  for 
the  defendant,  even  if  the  court  had  given  the  instruc- 
tion; for  they  have  found  for  the  defendant  upon  the 
plea  of  non  assumpsit  as  well  as  upon  the  plea  of  the 
statute  of  limitations:  and  so,  with  or  without  the 
instruction,  the  result  would  have  been  the  same. 

The  defect  in  this  argument  is,  in  assuming  that  a 
general  verdict  is  necessarily  a  finding  upon  all  the 
issues  in  favor  of  the  party  for  whom  it  is  rendered. 
It  is  certainly  more  regular  in  practice,  and  in  some 
cases  it  is  essential,  that  the  finding  shall  respond  to 
all  the  issues.  The  cases  of  Mitels  heirs  v.  Wilsorij  2 
Hen.  &  Mun.  268;  Jones'  ez'or  v.  Henderson,  4  Munf. 
492,  furnish  illustrations  of  this  rule.  In  the  latter 
case  issues  were  joined  on  the  "pleas  of  payment  and 
folly  administered:"  the  jury  found  for  the  defendant, 
"  he  having  fully  administered,''  Ac.  A  j  udgment  on  this 
verdict  was  reversed  by  this  court,  on  the  ground  that 
the  issue  on  the  plea  of  payment  had  not  been  tried. 
The  reasons  upon  which  this  decision  was  based  are 
too  obvious  to  require  comment 

On  the  other  hand  cases  often  occur  in  which  the 
finding  of  one  issue  is  decisive  of  the  case,  and  ren- 
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1876.     ders  a  consideration  of  the  others  wholly  unnecessary 

T^.    ^^  immaterial.    In  French  v.  Hanchett^  12  Pick.  R.  15, 

and  Inhabitants  of  Sutton  v.  Inhabitants  of  Dana,  1  Mete. 


^Ba^^^  R.  383,  may  be  found  illustrations  of  this  principle. 
V.  In  1  Rob.  Prac.  365,  (old  ed.)  it  is  said,  where  there 

are  several  issues,  and  the  jury  is  of  opinion  that  the 
defendant  ought  to  succeed  upon  any  one  of  theni,  it 
is  common  to  find  a  general  verdict  in  his  favor.  This 
observation  is  in  accord  with  the  experience  of  any 
lawyer  familiar  with  the  practice  in  the  inferior  courts 
of  the  state.  Can  we  affirm  that  the  jury  did  not  pur- 
sue this  course  in  the  case  before  us.  Is  it  not  to  be 
inferred  they  did  pursue  it.  They  had  been  told  in 
effect  by  the  court,  that  the  claim  of  the  plaintiff  was 
barred  by  limitation;  why  should  they  give  them- 
selves the  trouble  to  consider  it  upon  its  merits.  One 
of  the  issues  was  of  easy  solution  under  the  in- 
struction of  the  court;  the  other  depended  upon 
difficult  questions  of  evidence,  conflicting  testimony 
requiring  careful  examination.  Is  it  not  more  reason- 
able to  suppose  that  the  verdict  was  based  upon  the 
law  as  expounded  by  the  court,  rather  than  the  trou- 
blesome controverted  question  of  fact.  We  cannot 
assert  that  this  was  done:  we  cannot  assert  that  it  was 
not  done.  In  this  state  of  uncertainty,  a  reversal  is 
the  inevitable  result  of  the  misdirection.  Where  the 
chances  are  equal,  that  the  verdict  resulted  from  the 
error  of  the  judge,  a  new  trial  will  be  granted.  3 
Graham  &  Waterman  on  New  Trials,  872.  In  WardM 
V.  Hughes^  3  Wend.  R.  418,  Marcy  J.  in  commenting 
upon  a  somewhat  similar  case,  said :  If  the  verdict 
was  found  on  the  first  ground  it  ought  to  be  set  aside 
for  the  misdirection  of  the  judge;  if  on  the  latter 
ground,  the  evidence  being  of  such  a  character,  it 
might  be  regarded  as  insufficient  to  show  the  assent  of 
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More,  it  should  not  be  disturbed.    Inasmuch  therefore     i876. 
«8  the  verdict  may  have  resulted  from  the  misdirec-     Tenn. 

tion  of  the  judge — and  I  think  that  there  is  an  equal 

chance  that  it  did — a  new  trial  oujgjht  to  be  granted.       ^^nk^ 

The  result  of  all  the  authorities  and  of  the  reason-       v. 
ing  on  the  subject  is,  that  the  orms  is  upon  the  party 
in  whose  favor  the  error  was  committed.    The  onus  is 
upon  him  clearly  to  show  that  the  error  did  not  and 
could  not  affect  the  merits. 

If  the  matter  be  doubtful,  if  the  pleadings  point  to 
two  distinct  propositions,  and  the  verdict  may  be  re- 
ferred to  either,  without  indicating  which,  unless 
indeed  the  court  is  able  clearly  to  perceive  that  the 
finding  would  have  been  the  same  without  the  instruc- 
tion, the  judgment  will  be  reversed  and  a  new  trial 
granted. 

The  learned  counsel  for  the  defendant  has  depicted 
in  strong  language  the  injustice  which  he  supposes 
may  result  to  the  defendant  without  any  means  of 
redress.  He  insists,  that  in  this  case,  the  defendant, 
being  successful,  could  take  no  bill  of  exceptions;  he 
must  necessarily  accept  the  verdict  as  the  jury  renders 
it.  It  is  suflScient  to  say,  that  a  party,  in  whose  favor 
an  instruction  is  given  or  refused  is  fully  apprized  by 
the  exception  taken,  that  the  ruling  may  be  the  sub- 
ject of  review  by  an  appellate  court.  If  he  means  to 
rely  upon  the  fact  that  the  misdirection  did  not  affect 
the  finding  of  the  jury,  he  must  take  care  that  the 
record  so  shows  beyond  all  controversy.  He  has  only 
to  ask  that  the  verdict  may  be  so  extended  as  to  cover 
in  unmistakeable  terms  all  the  issues,  or  so  many  of 
them  as  are  sufficient  to  show  the  grounds  upon  which 
the  jury  proceeded.  If  he  fails  in  this,  he  cannot 
justly  complain  that  an  error  occasibned  by  himself 
leads  to  a  reversal  of  his  judgment. 
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1876.        For  these  reasoDS  the  judgment  of  the  circuit  court 
Tenn.    ^^  reversed,  aud  the  case  remanded  for  a  new  trial; 

upon  which  the  circuit  court  is  to  give  the  instrac- 

DMiviiie  tion  if  again  asked  for. 


V, 


Waddiii.      Moncure  P.  and  Anderson  J.  concurred  in  the  opinion 
of  Staples  J. 

Christian  J.  dissented. 

JUDOMENT  REVERSED. 
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Norfolk  &  Pbtbrsburg  R.  R.  Co.  v.  Ormsby. 

April  27. 

1.  The  terms  negligence  and  ordinary  care  are  correlative  terms.    Ordi-       1876. 
nary  care  depends  on  the  circumstances  of  the  particular  case,  and  is     March 
such  care  as  a  person  of  ordinary  prudence  under  the  circumstances 
would  have  exercised. 

a.  A  railroad  company  running  its  cars  through  a  populous  street  of  a 
city,  on  which  many  children  live,  must  omit  nothing  which  can  be 
done  by  the  company  and  its  agents  to  prevent  injury  to  children  on 
the  street. 

3.  A  child  two  years  and  ten  months  old  cannot  be  capable  of  contribu- 

tory negligence,  so  as  to  relieve  a  railroad  company  from  liability  for 
its  own  negligence. 

4.  Negligence  of  the  parent  or  guardian  of  an  infant  child  injured  by  a 

railroad  car,  cannot  constitute  contributory  negligence  on  the  part  of 
the  child,  so  as  to  exonerate  the  company.  Lynch  v.  Nurden,  41 
Eng.  C.  L.  R.  422,  approved;  Hatfield  v.  Ropery  21  Wend.  R.  615, 
disapproved. 

5.  In  an  action  for  injuries  involving  the  loss  of  an  arm,  plaintiff  may  in- 

troduce evidence  to  show  what  must  be  the  effect  of  his  injuries  in 
disqualifying  him  from  pursuits  requiring  two  hands. 

This  was  an  action  of  trespass  on  the  case  in  the 
corporation  court  of  Norfolk,  brought  in  December 
1869,  by  Charles  Ormsby,  an  infant,  by  his  next  friend, 
against  the  Norfolk  and  Petersburg  Railroad  Com- 
pany.   The  declaration  set  out: 

For  that  whereas  the  defendants  before  and  at  the 
time  of  the  committing  of  the  grievances  hereinafter 
mentioned,  to-wit,  on  the  80th  day  of  August,  in  the 
year  1869,  were  the  owners  of  a  certain  railroad,  to- 
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1876.  wit,  of  a  railroad  from  the  said  city  of  Norfolk,  which 
Tom.  connects  with  the  Southside  railroad,  at  or  near  the 
city  of  Petersburg,  and  of  a  certain  engine  and  care. 


Norfolk  &  ^jj^Q  under  the  care  and  manairement  of  certain  serv- 

Petersburg  °  1  i  .  ^ 

R.R.C0.  ants  of  the  said  defendants;  nevertheless  the  said 
Onnsby.  defendants,  by  their  said  servants,  so  carelessly,  negli- 
gently and  improperly  behaved  and  conducted  them- 
selves in  and  about  the  management,  control,  and 
direction  of  the  said  engine  and  cars,  that  the  same, 
by  and  through  the  default,  carelessness,  negligence, 
and  improper  conduct  of  the  said  servants  of  the  said 
defendants,  then  with  great  force  and  violence  were 
driven  and  struck  against  the  said  plaintiff,  by  means 
whereof  the  right  arm  of  the  plaintiff  was  so  fractured 
and  injured  that  it  became  necessary  to  amputate  the 
same,  and  the  said  arm  was  thereupon  amputated,  and 
he  was  otherwise  greatly  wounded,  bruised,  and  in- 
jured, and  so  remained  for  a  long  space  of  time;  and 
also  by  means  of  the  premises  the  plaintiff  was  so 
maimed  as  to  be  disabled  for  the  remainder  of  his  life. 
To  the  damage  of  the  said  plaintiff  of  $30,000. 

The  issue  was  made  up  on  the  plea  of  "not  guilty;" 
and  the  cause  came  on  to  be  tried  at  the  May  term  of 
the  court  1872,  when  the  jury  found  a  verdict  in  favor 
of  the  plaintiff',  and  assessed  his  damages  at  $8,000. 
The  defendant  thereupon  moved  the  court  to  set  aside 
the  verdict  and  grant  it  a  new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  the  law  and  the  evi- 
dence. But  the  court  overruled  the  motion,  and  ren- 
dred  judgment  according  to  the  verdict.  To  this 
opinion  of  the  court  the  defendant  excepted;  and  the 
court  certified  the  following  as  the  facts  proved  upon 
the  trial. 

That  on  the  morning  of  the  last  day  of  August, 
1869,  between  the  hours  of  nine  and  ten  o'clock,  the 
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ageuts  of  the  defendant  carried  two  flat  cars  loaded  1876. 

with  lumber,  from  its  depot  in  the  city  of  Norfolk  Term. 
down  its  track  on  Widewater  street,  in  the  said  city, 


and  left  them  in  front  of  McCullough's  lumber-yard,  0^^^^^]]^^^* 
on  said  street,  to  be  unloaded,  and  one  other  flat  car  R.R.C0. 
loaded  with  lumber,  further  down  the  said  street,  and  ormsby. 
left  the  same  in  front  of  Murdock  Howell's  lumber- 
yard on  said  street,  to  be  unloaded;  that  the  said  flat 
cars  remained  at  the  places  at  which  they  were  re- 
spectively left,  until  between  four  and  five  o'clock  in 
the  afternoon  of  that  day,  when  the  said  agents  of  the 
defendant  left  the  said  depot  with  a  locomotive  and 
five  box  cars  in  front  of  it,  loaded  with  freight  for  the 
Boston  steamer,  the  purpose  being  to  carry  the  said 
box  cars  down  Widewater  street  to  Town  Point,  near 
the  foot  of  said  street,  to  be  unloaded  and  to  gather  up 
and  carry  back  to  the  depot  the  three  flat  cars  that  had 
been  left  on  said  street  loaded  with  lumber  during  the 
forenoon.  When  the  said  locomotive  and  box  cars 
reached  McCullough's  lumber-yard,  the  two  flat  cars 
left  there  in  the  morning  having  been  unloaded,  were 
coupled  on  the  said  train,  the  said  agents  with  the  loco- 
motive, five  box  cars  and  two  flat  cars,  then  proceeded 
on  in  the  direction  of  Murdock  Howell's  lumber  yard, 
on  said  street,  for  the  purpose  of  coupling  on  to  the 
flat  car  left  at  that  point  in  the  forenoon,  to  be  un- 
loaded. That  on  the  said  train  when  it  left  the  depot, 
there  were  G.  W.  Alsop,  the  engineer;  a  fireman, 
whose  name  was  not  given ;  J.  T.  Roberts,  the  yard 
master;  James  Pierce,  switchman,  and  a  colored  train 
hand  named  Smith  Vass.  That  the  said  J.  T.  Roberts 
was  stationed  on  a  brake-wheel  two  feet  above  the  top 
of  the  fifth  box  car,  being  the  next  one  to  the  fiats, 
and  the  said  Pierce  and  the  said  Vass  were  stationed 

on  the  foremost  fiat  car,  after  they  were  coupled  on  at 
Vol.  xxvn— 58 
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1876.  McCulloagh's  lumber  yard.  That  while  the  train 
Tom.  moved  from  the  depot  down  Widewater  street,  the 
bell  on  the  engine  was  rung  continually  by  the  fire- 


Norfolk  A  njan,  until  the  train  reached  Market  Square,  a  point 

Petersburg  '  Vr         n      i 

R.R.C0.  on  the  said  track  between  the  depot  and  Howelrs  1am- 
Onnsby.  ber-yard,  and  at  that  point  the  fireman  left  the  train, 
by  the  permission  of  the  engineer;  and  from  that 
point  by  the  engineer  until  the  train  reached  the  flat 
car  at  Howell's  lumber  yard.  That  when  the  said 
front  of  the  said  train  reached  the  tTnited  engine 
house,  situated  on  said  street,  at  a  point  about  two 
hundred  and  twenty  feet  from  the  fiat  car  in  front  of 
Murdock  Howell's  lumber-yard,  it  was  moving  at  a 
rate  of  speed  between  two  and  three  miles  an  hour. 
That  about  that  point  a  signal  was  given  to  the  en- 
gineer by  the  yard  master,  Roberts,  to  slacken  the 
speed  of  the  train  in  order  to  couple  on  to  the  fiat  car 
in  front  of  Howell's  lumber  yard,  which  signal  was 
heard  and  obeyed  by  the  engineer.  That  at  the  time 
the  moving  train  came  in  contact  with  the  stationary 
fiat  car,  the  engine  was  running  with  steam  from  the 
boiler  shut  ofl^,  and  was  propelled  solely  by  the  steam 
in  the  dry  pipe,  the  train  was  moving  very  slowly; 
the  engineer  on  the  train  used  all  the  appliances 
known  to  his  business,  to  make  the  train  move  as 
slow  as  possible  in  order  to  couple.  It  is  not  possible 
to  move  a  train  slower  than  one  mile  per  hour,  it  is 
very  diflScult  to  move  at  all  at  this  rate;  ordinarily, 
when  using  every  appliance,  the  rate  is  one  and  one- 
half  miles  per  hour;  that  during  the  whole  time  that 
the  said  train  was  moving  from  the  depot  westward, 
to  collect  the  fiats  left  on  the  track  in  the  forenoon, 
the  engine  bell  was  rung,  a  man  was  on  the  top  of  one 
of  the  box  cars,  and  two  men  on  the  fiat  car  at  the 
extremity  of  the  train,  by  way  of  lookout,  to  give  sig- 
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nals  to  the  engineer  in  charge  of  the  engine;  that  the     1876. 
man  on  the  box  car  blew  a  whistle  as  he  deemed  ne-    x^. 


cessary,  and  that  these  were  the  precautions  usual  and 

customary  when  the  defendant  was  moving  a  train  on  Norfolk  k 
said  street.  That  the  said  James  Pierce  and  Smith  R.R.C0. 
Vass,  who  were  stationed  on  the  front  flat  car  attached  ormsby. 
to  the  moving  train,  and  whose  business  it  was  to  cou- 
ple the  stationary  flat  car  to  the  moving  train,  at- 
tempted to  efffect  the  said  coupling,  but  failed  to  do 
80,  because  the  coupling  pin  which  was  left  on  the 
stationary  car  in  the  forenoon  had  by  some  means 
been  removed  during  the  day.  That  the  said  Pierce, 
when  the  moving  train  was  within  two  cars  of,  or 
seventy-five  or  eighty  feet  of  the  stationary  flat  dar, 
discovered  that  the  coupling  pin  had  been  removed, 
and  jumped  from  the  flat  car  on  which  he  was  stand- 
ing, and  ran  back  to  the  engine  for  the  purpose  of 
getting  another.  That  it  had  been  customary  to  leave 
the  coupling  pins  on  the  freight  cars,  which  were  de- 
tached and  left  on  the  track  to  be  loaded  or  unloaded. 
That  in  Portsmouth  the  coupling  pins  left  with  the 
cars  were  so  commonly  thrown  away  by  mischievous 
boys,  or  stolen  by  negroes,  that  the  train  master  was 
put  to  great  inconvenience,  and  adopted  the  plan  of 
attaching  them  permanently  to  the  cars.  That  when 
the  train  struck  the  stationary  car  and  failed  to  make 
a  coupling,  the  said  stationary  car  was  driven  back  on 
the  track  about  one-half  of  its  length,  its  whole  length 
being  from  twenty-seven  to  thirty  feet;  and  if  the  at- 
tempt to  couple  had  been  successful,  the  said  stationary 
flat  car  would  have  been  driven  back  not  more  than 
three  feet.  That  at  the  time  of  the  concussion  of  the 
moving  train  with  the  stationary  car,  the  said  sta- 
tionary car  had  been  discharged  of  about  one-half  of 
its  load  of  lumber;   that  on  the  day  on  which  the 
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1876.    plaintiff  received  his  injury,  some  time  between  ten 

Tenn.    o'clock  A.  M.  and  two  o'clock  p.  M.,  one  of  the  agents 

of  the  defendant,  F.  M.  Ironmonger,  whose  business 


Norfolk  A  [^  ^^g  ^Q  superintend  the  railroad  track  on  Widewater 

Petersburg  ^ 

R.R.C0.  Street  and.  attend  to  the  moving  of  the  trains,  was 
Ormsby.  passing  aloug  said  street,  and  saw  a  small  boy,  whom 
he  supposed  to  be  the  plaintiff,  in  rear  of  the  wheel  of 
the  said  stationary  flat  car  in  front  of  Mr.  HowelPe 
lumber-yard,  and  in  a  very  dangerous  position,  and 
drove  him  away  from  said  car  in  the  direction  of  the 
residence  of  Mrs.  Ormsby,  mother  of  the  plaintift'; 
that  Mrs.  Ormsby,  the  mother  of  the  plaintiff,  lived 
in  a  tenement  on  Widewater  street,  between  the  United 
engine-house  and  the  flat  car  standing  in  front  of  Mr. 
Howell's  lumber-yard,  being  about  one  hundred  and 
eighty  feet  distant  from  the  engine-house,  and  aboat 
forty  feet  distant  from  the  said  stationary  car;  that  on 
the  afternoon  of  the  last  day  of  August,  1869,  about 
three  and  a  half  o'clock,  she,  Mrs.  Ormsby,  being  sick 
at  the  time,  having  become  the  mother  of  an  infant 
about  four  days  before,  and  her  husband  being  absent 
from  home,  directed  her  servant  to  mind  her  children ; 
that  the  servant  took  them  into  the  kitchen;  that 
when  the  servant  brought  in  the  dinner,  the  plaintiflT 
followed  her;  that  she  directed  the  servant  to  get  a 
basin  of  water  and  wash  the  plaintiff's  face;  that 
the  plaintiff,  hearing  her  give  this  direction  to  the 
servant,  ran  to  the  front  door,  which  opened  on  Wide- 
water  street;  that  there  were  two  lower  rooms  in  her 
house,  one  immediately  in  the  rear  of  the  other,  that 
the  front  room  was  occupied  by  her  as  a  grocery  and 
the  rear  room  as  a  sitting-room,  that  the  door  opening 
upon  Widewater  street  and  the  door  between  the  two 
rooms  are  immediately  opposite  each  other;  that  at 
the  time  she  was  lying  upon  a  lounge  in  the  back 
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room,  which  was  in  a  position  that  enabled  her  to  1876. 
command  a  view  of  the  front  door;  that  while  the  xenn. 
plaintiff  was  standing  in  the  front  door,  in  full  view  of 


the  mother,  she  directed  the  servant,  who  had  brought  Norfolk  A 
the  basin  of  water,  to  go  directly  and  bring  the  plain-  R.R.Co. 
tiff;  that  the  plaintiff,  hearing  this  direction  to  the  ormsby. 
servant,  ran  out  upon  the  street;  that  the  servant  went 
immediately  after  the  plaintiff,  going  out  of  the  back 
door  and  through  a  lane  leading  to  Widewater  street; 
that  the  servant  was  gone  not  over  two  or  three  min- 
utes, and  when  she  returned,  brought  the  plaintiff  in 
her  arms,  with  his  right  arm  mangled  and  hanging  by 
bis  side;  that  the  plaintiff*  at  the  time  of  the  injury 
was  two  years  and  ten  months  old,  having  been  born 
in  the  mouth  of  October,  1866. 

At  the  time  the  plaintiff  ran  out  the  front  door  on 
Widewater  street,  there  were  three  persons  standing  in 
front  of  the  United  engine-house  and  one  other  person 
standing  in  front  of  a  house  three  or  four  doors  between 
Mrs.  Ormsby's  residence,  all  being  on  the  north  side  of 
the  said  railroad  track;  that  the  last  named  person  was 
about  sixty  feet  from  the  said  stationary  car,  looking 
in  the  direction  of  the  moving  train  at  the  time  it  came 
up  to  the  stationary  car;  that  the  plaintiff  was  not 
seen  by  any  of  these  persons  or  by  any  of  the  defend- 
ant's agents  on  the  moving  train  until  the  flat  car  had 
been  put  in  motion  by  the  said  moving  train^  which 
was  moving  westwardly;  that  then  the  witness  stand- 
ing west  of  the  said  fiat  car,  and  looking  eastwardly 
in  the  direction  of  the  moving  train,  saw  the  plaintiff 
lying  about  six  feet  west  of  and  beyond  the  said  flat 
car,  with  his  arm  upon  the  track  and  the  rest  of  his 
body  on  the  north  side  thereof,  looking  as  though  he 
had  stumbled  and  fallen  and  was  struggling  to  get  up; 
that  when  the  plaintiff  was  first  seen  by  the  persons 
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1876.     standing  in  front  of  the  United  engine-house,  he  was 
Te^.    being  carried  around  by  the  wheel  of  the  flat  car, 

which  had  been  put*  in  motion  by  the  moving  train, 

Norfolk  A  j^Q^  he  was  not  seen  by  any  of  the  agents  of  the  de- 

Petersburg  J        J  o 

R  R  Co  fendant  until  he  had  been  taken  from  under  the  wheel 
o^s]jy  and  was  being  carried  in  the  direction  of  his  mother's 
house  by  a  colored  woman;  that  when  the  moving 
train  came  in  contact  with  the  stationary  car  there 
was  a  colored  man  standing  on  the  said  car  engaged 
in  throwing  off  lumber,  and  the  said  colored  man  was 
not  in  the  employment  of  the  defendant. 

That  the  neighborhood  in  which  Mrs.  Ormsby,  the 
mother  of  the  plaintiff,  lived,  on  Widewater  street,  was 
thickly  settled,  and  there  were  a  great  many  children 
living  in  the  houses  on  both  sides  of  Widewater  street 
in  that  neighborhood;  that  the  plaintiff's  mother  had  a 
nurse  employed,  whose  duty  it  was  specially  to  attend 
to  the  plaintiff,  and  his  said  mother  never  permitted 
him  to  go  on  the  street;  that  since  the  injury  was  re- 
ceived the  plaintiff  has  been  very  troublesome,  has 
complained  of  pain  in  his  breast,  and  has  required 
constant  attention;  that  after  the  injury  was  received, 
by  which  the  plaintiff's  right  arm  was  mangled  and 
nearly  severed  from  his  body,  it  became  necessary  to 
amputate,  and  that  it  was  amputated  and  removed  from 
the  socket  at  the  shoulder;  that  the  loss  of  the  arm  is 
injurious  to  the  plaintiff's  health,  that  it  leaves  his 
right  lung  more  or  less  unprotected,  and  creates  a  pre- 
disposition to  sickness,  such  as  pneumonia,  pleurisy, 
and  other  pulmonary  complaints;  that  owing  to  the 
loss  of  the  arm,  the  plaintiff's  right  side  will  not  de 
velop  as  well  as  his  left,  and  his  general  health  will  be 
affected;  that  he  cannot  engage  in  manual  labor  re- 
quiring the  use  of  two  hands,  and  in  order  to  make  a 
livelihood  he  will  have  to  resort  to  some  other  employ- 
ment 
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That  on  the  26th  January,  1867,  the  select  and  com-     1876. 
mon  coancils  of  the  city  of  Norfolk  adopted  an  ordi-^     Term. 

nance  in   the  words  and   figures    following    to-wit:      

"That  the  Norfolk  and  Petersburg  Railroad  Company  ^o^Uc  & 
be  and  they  are  hereby  authorized  and  granted  the   R.R.C0. 
right  and  privilege  to  enter  upon  and  lay  the  track  of  ormsby. 
their  road  in  any  and  upon  such  of  the  streets  of  this 
city  as  the  directors  of  said  company  may  deem  fit,y» 
proper,  and  prescribe  for  their  use  and  purposes,  either 
in  the  loading  or  unloading  of  cars,  as  well  as  the 
transit  of  cars,  engines  and  trains,  on  the  express  con- 
dition, however,  that  the  speed  of  their  cars,  engines, 
or  trains  shall  not  within  the  limits  of  the  city  exceed 
a  rate  of  five  miles  per  hour." 

That  although  the  defendant  was  permitted  by  the 
said  ordinance  to  run  its  cars  and  engines  through  the 
streets  at  a  rate  of  speed  not  exceeding  five  miles  an 
hour,  the  instructions  given  to  all  the  agents  and 
employees  of  the  road  were  not  to  exceed  the  rate 
of  four  miles  an  hour,  and  always  to  ring  the  bell 
and  to  give  all  the  necessary  and  proper  signals  above 
mentioned  in  passing  through  the  said  street;  and  that 
the  witnesses  of  the  plaintiff,  one  of  whom  was  sixty 
feet,  and  the  others  about  one  hundred  and  eighty  feet 
from  the  stationary  car,  watched  the  train  as  it  moved 
down  the  said  street,  and  did  not  hear  the  sound  of 
the  engine  bell,  and  did  not  see  or  hear  any  signal 
by  those  on  said  train.  And  these  are  all  the  facts 
proved. 

On  the  trial  of  the  cause  the  defendant  excepted  to 
various  opinions  and  rulings  of  the  court.  The  first 
was  to  the  refusal  of  the  court  to  give  to  the  jury  cer- 
tain instructions  asked,  and  the  giving  one  of  them 
with  a  modification.    They  are  as  follows :    • 
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1876.  Instruction  No.  1.  If  the  jury  believe  from  the  evi- 
Tenn.  doDce,  that  the  defendants  were  not  guilty  of  negli- 
gence, but  were  exercising  ordinary  care  in  the  man- 


Norfolk  &  agement  of  their  engine  and  cars  at  the  time  of  the 
R.R.C0.  injury  complained  of  in  the  plaintiff's  declaration, 
Onnsby.  they  must  find  for  the  defendant. 

Instruction  No.  2.  If  the  jury  believe  from  the  evi- 
dence, that  the  plaintiff  at  the  time  the  injury  com- 
plained of  was  sustained,  was  only  two  years  and  ten 
months  of  age,  and  was  permitted  by  his  parents  to 
go  on  the  railroad  track  of  the  defendant  on  Wide- 
water  street,  without  placing  him  under  the  charge  of 
some  one  capable  of  taking  care  of  him  and  protecting 
him  from  injury,  then  the  said  parents  were  guilty  of 
negligence  and  a  want  of  proper  care  for  the  child, 
and  such  negligence  and  want  and  proper  care  in  thus 
permitting  the  plaintiff  to  be  exposed  to  injury  on  the 
said  railroad  track,  furnishes  the  same  answer  to  an 
action  by  the  child  for  such  injury,  as  would  the  neg- 
ligence or  other  fault  of  an  adult  plaintiff;  and  if  the 
jury  further  believe  from  the  evidence,  that  the  injury 
complained  of  in  the  plaintiff's  declaration  would  not 
have  happened  but  for  such  negligence  and  want  of 
proper  care  on  the  part  of  the  parents,  then  they  must 
find  for  the  defendants. 

Instruction  No.  8.  If  the  jury  believe  from  the  evi- 
dence, that  the  plaintiff  at  time  of  the  injury  com- 
plained of  was  so  concealed  either  behind  or  under 
the  stationary  car  as  not  to  be  visible  to  the  agents  of 
the  defendant,  and  that  the  said  agents  of  the  defen- 
dant at  the  time  of  the  said  injury  were  exercising 
ordinary  care  and  watchfulness,  and  the  said  engine 
was  not  running  exceeding  the  rates  of  one  or  two 
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miles  per  hour,  then  there  was  not  such  negligence  on     1876. 
the  part  of  the  defendants  as  renders  them  liable  in     t^. 

this  action,  and  the  jury  will  therefore  find  for  the  de 

fendant.  Norfolk  & 

Petersburg 
R.R.C0. 


V. 


Instruction  No.  4.  The  defendants  to  maintain  the  ormsby. 
issue  on  their  part,  having  introduced  evidence  tending 
to  prove  that  in  the  forenoon  of  the  day  on  which  the 
plaintiff  received  the  injury  complained  of,  the  de- 
fendant sent  a  flat  car  loaded  with  lumber,  to  a  point 
on  their  railroad  track  on  Widewater  street  opposite 
the  lumber  yard  of  Murdock  Howell,  for  the  purpose 
of  delivering  the  said  lumber  to  the  said  Howell ;  that 
in  the  afternoon  of  the  same  day  the  defendants  sent 
an  engine  with  a  train  of  five  box  cars  and  three  fiats, 
(the  box  cars  being  all  together  next  to  the  engine), 
from  the  depot  down  Widewater  street  for  the  purpose 
of  collecting  the  cars  on  the  said  street  and  taking 
them  out  to  the  depot;  that  the  engine  was  pushing 
the  said  train  down  the  said  track;  that  one  of  the 
employees  of  the  defendants  was  stationed  upon  the 
top  of  the  rearmost  box  car  to  look  out  for  obstruc- 
tions upon  the  track,  and,  if  any  such  obstructions 
appeared,  to  notify  the  engineer;  that  two  train  hands 
of  the  said  defendants  were  stationed  on  the  rearmost 
flat  car  of  the  moving  train  for  the  purpose  of  coup- 
ling on  to  stationary  cars  along  the  track;  that  the 
employee  of  the  defendant  stationed  as  aforesaid  on 
the  top  of  the  rearmost  box  car,  when  the  moving 
train  got  within  about  one  hundred  and  eighty  feet  of 
the  stationary  car  in  front  of  Murdock  Howell's  lum- 
ber-yard, gave  a  signal  to  the  engineer  to  slacken  his 
speed  for  the  purpose  of  coupling  with  the  said  car, 
which  was  obeyed  by  the  engineer,  and  afterwards 

gave  another  signal  when  the  moving  train  had  ap- 
Vol.  XXVII — 59 
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i876.     preached  very  near  to  the  aforesaid  stationary  car,  in 

Term.    Order  to  notify  the  engineer  to  run  still  slower,  which 

signal  was  also  obeyed  by  the  engineer;  that  the  said 


Norfolk  A  employee  so  stationed  on  the  top  of  the  rearmost  box 
R.R.Co.  car  was  constantly  on  the  lookout  for  obstructions 
Ormsby.  upou  the  railroad  track;  that  he  saw  none  except  the 
stationary  car  aforesaid;  that  the  train  at  a  distance  of 
one  hundred  and  eighty  feet  from  the  stationary  car 
was  running  between  two  and  three  miles  per  boar; 
that  at  the  time  the  moving  train  .struck  the  stationary 
car  it  was  moving  as  slowly  as  it  could  be  moved;  that 
when  the  train  struck  the  stationary  car  the  shock  or 
concussion  was  not  greater  than  is  usually  the  case; 
that  the  force  with  which  the  moving  train  came 
against  the  stationary  car  was  so  feeble  as  to  drive  the 
stationary  car  back  not  exceeding  ten  or  fifteen  feet; 
that  the  two  employees  of  the  defendants,  whose  duty 
it  was  to  make  a  coupling  with  the  stationary  car, 
failed  to  do  so  because  some  one,  while  the  stationary 
car  was  standing  on  the  track  in  front  of  Howell's 
lumber-yard,  had  removed  the  coupling  pin,  and  an- 
other had  to  be  gotten  from  the  engine  before  the 
coupling  could  be  effected;  that  the  bell  upon  the 
locomotive  was  regularly  and  continuously  rung  from 
the  time  the  train  left  the  depot  until  the  train  struck 
the  stationary  car  aforesaid;  that  the  said  employee 
stationed  on  the  top  of  the  rearmost  box  car,  although 
constantly  on  the  lookout,  did  not  see  the  plaintiff 
until  after  he  had  received  the  injury  complained  of; 
that  the  said  plaintiff  was  so  concealed  at  the  time, 
either  behind  or  under  the  stationary  car,  as  to  be 
wholly  invisible  to  the  said  employee;  that  none  of 
the  said  employees  saw  the  plaintiff  until  after  he  had 
received  the  injury  complained  of;  and  that  one  of 
the  said  employees,  whose  duty  it  was  to  assist  in 
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conpling  the  train  to  the  flat  car,  jumped  from  the  1876. 
train  about  twenty  steps  above  the  stationary  car  and  Term, 
went  back  to  the  engine  for  a  coupling  pin ;  that  he, 


too,  was  on  the  lookout  for  obstructions  upon  the  rail-  ^^^^^^  * 
road  track,  and  that  he  did  not  see  the  plaintiff  until   R.R.Co. 
after  he  had  received  the  injury  complained  of;  that  ormsby. 
it  was  the  custom  of  the  said  defendants,  in  running 
their  trains  through  Widewater  street,  to  have  on  their 
trains  a  sufficient  number  of  hands  to  look  out  for 
obstructions  and  guard  against  accidents,  and  that  on 
the  occasion  when  the  injury  complained  of  was  re- 
ceived the  said  defendants  had  the  usual  number  of 
hands  on  the  train,  and  used  the  customary  precau- 
tions against  accident. 

The  court  instructs  the  jury,  that  if  they  believe  the 
evidence  proves  what  it  tends  to  prove,  the  defendant 
has  not  been  guilty  of  negligence  or  want  of  ordinary 
care,  and  therefore  is  not  liable  for  damages  in  this 
suit 

Instruction  No.  5.  The  court  instructs  the  jury,  that 
the  plaintiff  is  not  entitled  to  recover  damages  for  the 
injury  complained  of,  if  they  believe  from  the  evidence 
that  the  plaintiff's  own  negligence  contributed  directly 
to  the  injury,  although  they  may  further  believe  from 
the  evidence  that  the  defendants  did  not  use  proper 
care  and  caution  in  running  their  cars  at  the  time  said 
injury  was  sustained. 

Instruction  No.  6.  The  court  instructs  the  jury,  that 
as  an  infant  is  chargeable  with  the  negligence  of 
his  parents  or  guardian  in  permitting  him  to  be  ex- 
posed to  the  risk  of  injury,  and  is  debarred  from  re- 
covering damages  in  the  same  case^  in  which  he  would 
be  precluded  from  recovering  if  he  were  of  full  age 
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1876.     and  had  been  himself  guilty  of  such  negligence,  the 

Tomi.    plaintiff  in  the  case  is  not  entitled  to  recover  damages 

from  the  injury  complained  of,  if  they  believe  from 


Norfolk  &  ^ijg  evidence  that  his  parents'  negligence  contributed 
R.R.C0.  directly  to  that  injury,  although  they  may  further  be- 
Ormsby.  l^^^e  from  the  evidence  that  the  defendants  did  not 
use  proper  care  and  caution  in  running  their  cars  at 
the  time  said  injury  was  sustained;  unless  they  farther 
believe  from  the  evidence  that  the  defendants  were 
aware  of  the  said  parents'  negligence,  and  failed  ta 
use  proper  care  and  caution  to  avoid  the  injury. 

Instruction  No.  7.  If  the  jury  believe  from  the  evi- 
dence that  the  plaintiff,  at  the  time  the  injury  com- 
plained of  was  sustained,  was  only  two  years  and  ten 
months  of  age,  and  was  permitted  by  his  parents  to 
go  unattended  on  the  railroad  track  of  the  defendants 
on  Widewater  street,  then  the  said  parents  were  prima 
facie  guilty  of  negligence  and  a  want  of  proper  care 
for  the  child;  and  such  negligence  and  want  of  proper 
care,  in  thus  permitting  the  plaintiff  to  be  exposed  to 
injury  on  the  said  railroad  track,  furnishes  the  same 
answer  to  an  action  by  the  child  for  such  injury  as 
would  the  negligence  or  other  fault  of  an  adult  plain- 
tiff; and  if  the  jury  believe  further  from  the  evidence 
that  the  injury  complained  of  in  the  plaintiff's  declara- 
tion  would  not  have  happened  but  for  such  negligence 
or  want  of  proper  care,  then  they  must  find  for  the 
defendant. 

Instruction  No,  8.  The  court  instructs  the  jury  that 
the  plaintiff  is  not  entitled  to  recover  damages  for  the 
injury  complained  of,  if  they  believe  from  the  evidence 
that  the  defendants  were  using  ordinary  care  and  cau- 
tion in  the  pursuit  of  their  lawftil  business  at  the  time 
said  injury  was  sustained.  * 
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Instruction  No.  9.    If  the  jury  believe  from  the  evi-     1876. 
tJence  that  the  injury  complained  of  in  the  declaration     Tem. 


was  occasioned  by  the  plaintiff's  throwing  himself  in 

the  way  of  a  moving  train  of  cars  belonging  to  the  ^^^^^^^  * 
defendant,  and  that  he  was  run  over  before  the  agents  R.R.Co. 
of  the   defendants   having  charge   of  the  said   train  ormsby. 
could  prevent  it,  they  must  find  for  the  defendants. 

But  the  court  refused  to  give  the  instructions  num- 
bered 2,  8,  4,  5,  6,  7,  8,  and  9,  and  gave  the  instruction 
number  1,  with  the  following  modification : 

Modification  of  Instruction  No.  1.  The  terms  negli-  ^ 
gence  and  want  of  ordinary  care  are  correlative  terms. 
If  the  defendants  are  guilty  of  negligence  as  alleged 
in  the  declaration,  the  plaintiff  is  entitled  to  recover; 
if  the  defendants  exercised  ordinary  care  the  plaintiff 
is  not  entitled  to  recover.  Ordinary  care  depends  on 
the  circumstances  of  the  particular  case,  and  is  such 
care  as  a  person  of  ordinary  prudence  under  the  cir- 
cumstances would  have  exercised.  For  instance,  the 
defendants  while  running  along  their  road  through 
the  country  would  not  be  required  to  take  the  same 
care  as  when  passing  a  crossing  where  the  highway 
crosses  their  road — they  must  exercise  a  greater  de- 
gree of  care:  and  when  they  enter  the  city  and  pass 
along  the  streets  where  many  persons  are  passing, 
and  where  there  are  dwelling  houses  on  each  side  of 
the  street,  they  must  exercise  greater  care.  If  under 
all  the  circumstances  of  the  case,  looking  to  all  the 
evidence  in  the  case,  you  believe  the  defendants  exer- 
cised such  care  as  a  prudent  man  would  have  exercised 
under  the  circumstances,  then  the  defendants  are  not 
liable.  But  should  you  believe  the  defendants  guilty 
of  negligence  in  running  their  cars,  yet  if  you  believe 
the  plaintiff  by  his  negligence  contributed  to  the  in- 
jury, the  defendants  are  not  liable. 
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1876.         To  ascertain   whether  the   plaintiff  was  gailty   of 
rem.     negligence  you  will  apply  the  same  rules  as  to  the  de- 
fendant; if,  looking  to  his  age  and  the  circumstances, 


Norfolk  &  YQQ  think  he  exercised  such  care  as  was  reasonably 

Petersburg  '^  ^ 

R.R.Co.  to  be  expected  of  a  child  of  that  age,  then  the  defend- 
Ormsby.  ^^^  ^^^  liable,  though  the  plaintiff  by  his  act  did  con- 
tribute to  the  injury.  If  you  believe  that  the  parents 
of  the  child  did  not  exercise  ordinary  care  in  allowing 
their  child  to  be  on  the  street  without  an  attendant, 
yet  the  defendants  are  liable;  this  is  an  action  brought 
by  the  child,  it  is  his  cause  of  action  and  he  is  not  re- 
sponsible for  the  negligence  of  the  parents. 

The  second  exception  is  as  follows: 

The  plaintiff,  to  maintain  the  said  issue  on  his  part^ 
offered  to  give  in  evidence  to  the  jury  that  on  the  last 
day  of  August  1869  he  had  been  injured  by  the  cars 
ot  the  defendant  running  against  him  on  Widewater 
street  within  the  limits  of  the  city  of  Norfolk;  to 
which  evidence  the  defendant,  by  its  counsel,  objected 
as  improper  to  go  to  the  jury  because  of  the  variance 
between  the  said  evidence  and  the  allegations  con- 
tained in  the  declaration.  But  the  court  being  of 
opinion  that  there  was  no  variance,  overruled  the  ob- 
jection to  the  said  evidence,  and  permitted  the  same  to 
go  to  the  jury. 

The  third  exception  was  as  follows : 

The  plaintiff  to  maintain  the  issue  on  his  part,  in- 
troduced a  witness,  Dr.  James  D.  Gait,  to  prove  that 
owing  to  the  injury  which  he  had  received,  and  the 
loss  of  his  arm,  he  was  incapacitated  from  the  pursuit 
of  the  ordinary  vocations  of  life  which  required  the 
use  of  two  hands,  and  would  be  compelled  to  resort  to 
some  other  means  of  obtaining  a  livelihood.  To 
which  evidence  the  defendant,  by  its  counsel,  objected 
as  improper  to  go  to  the  jury.    But  the  court  being  of 


Digitized  by 


Google 


COURT    OP   APPEALS    OF  VIEGINIA.  471 

opinion  that  the  said  evidence  was  proper,  overruled     1876. 
the  objection  and  permitted  it  to  go  to  the  jury.              Tenn. 
Upon  the  application  of  the  defendant  a  supersedeas 


was  awarded  by  one  of  the  judges  of  this  CQurt.  p°t^^*^  * 

The  case  was  elaborately  argued  in  printed  notes  by   R.R.Co. 


V. 


Goode  ^  Chaplain^  for  the  appellant,  and  by  Scarburghy  onnsby. 
Duffield  ^  Sharp y  for  the  appellee. 

MoNcuRB  P.  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  and  supersedeas  to  a  judgment 
of  the  court  of  the  corporation  of  the  city  of  Norfolk, 
rendered  on  the  28th  day  of  May  1872  in  an  action  of  \r 
trespass  on  the  case,  wherein  Charles  Ormsby,  an  in- 
fant, suing  by  James  Ormsby,  his  next  friend,  was 
plaintiflT,  and  the  Norfolk  and  Petersburg  railroad 
company  were  defendants.  The  injury  complained 
of  in  the  declaration  was,  that  the  defendants  so  neg- 
ligently conducted  their  engine  and  cars  as  to  strike 
them  with  great  force  and  violence  against  the  plain- 
tiff, by  means  whereof  his  right  arm  was  so  fractured 
and  injured  that  it  became  necessary  to  amputate  the 
same,  and  it  was  thereupon  amputated,  and  he  was 
otherwise  greatly  wounded  and  injured,  and  by  means 
of  the  premises  the  plaintiff  was  so  maimed  as  to  be 
disabled  for  the  remainder  of  his  life.  Issue  was 
joined  on  the  plea  of  not  guilty,  which  was  tried  by 
a  jury;  and  a  verdict  was  rendered  in  favor  of  the 
plaintiff,  whose  damages  were  assessed  at  $8,000. 
Whereupon  the  defendants  moved  the  court  to  set 
aside  the  verdict  and  grant  a  new  trial,  upon  the 
ground  that  the  verdict  was  contrary  to  the  law  and 
the  evidence.  But  the  court  overruled  the  motion, 
and  the  defendants  excepted  to  the  opinion  of  the 
court,  and  tendered  a  bill  of  exceptions,  which  was 
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1876.     made  a  part  of  the  record.     The  facts  proved  on  the 
Term,    trial   of  tho  cause  were  certified  by  the  court;  and 
judgment  was  rendered  in  pursuance  of  the  verdict. 


NOTfoik  A     On  the  trial  of  the  cause  the  defendants  excepted  to 

Petersburg  •  ^ 

R.R.C0.  various  opinions  and  rulings  of  the  court,  besides  the 
Ormsby.  Opinion  and  ruling  of  the  court  in  overruling  their 
motion  for  a  new  trial,  and  tendered  their  several  bills 
of  exceptions,  which  were  also  made  a  part  of  the  re- 
cord. To  the  judgment  ^aforesaid,  the  defendants 
applied  to  a  judge  of  this  court  for  a  writ  of  error 
and  supersedeas^  which  were  accordingly  awarded. 
The  errors  complained  of  are  assigned  in  the  petition 
for  said  writ,  and  are  founded  on  the  said  bills  of  ex- 
ceptions. The  case  was  argued  before  this  court  with 
great  ability  and  learning ;  and  we  will  now  proceed 
to  consider  and  dispose  of  the  questions  presented  by 
the  record  in  the  order  in  which  they  arise. 

First — We  are  of  opinion  that  the  court  below  did 
not  err  in  overruling  the  motion  of  the  defendants  to 
set  aside  the  verdict  of  the  jury  and  grant  a  new  trial, 
upon  the  ground  that  the  said  verdict  was  contrary  to 
the  law  and  evidence. 

The  defendants  contend  that  the  injury  complained 
of  in  this  case  did  not  proceed  from  any  fault  or  neg- 
lect on  their  part;  and  that  if  it  proceeded  from  their 
neglect  at  all,  there  was  such  contributory  negligence 
on  the  part  of  the  plaintiff  or  his  parents  in  regard  to 
the  cause  of  the  injury  as  exonerates  them  (the  defen- 
dants) from  liability  to  him  therefor.  We  will  con- 
sider each  of  these  grounds  of  defence;  and, 

First,  whether  the  injury  proceeded  from  any  feult 
or  neglect  on  the  part  of  the  defendants? 

Could  the  injury  have  been  avoided  by  the  use  of 
any  reasonable  means  which  might  and  ought  to  have 
been  used  by  the  defendants?     We  are  constrained  to 
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say  that  it  could.    In  ronniDg  cars  propelled  by  steam     1876. 
along  a  railroad  over  the  streets  of  a  populous  city,     xem. 

where  there  are  a  great  many  children,  the  greatest 

care  and  precaution  are  necessary,  and  ought  to  be  ^^^^^^  * 
used,  to  avoid  danger  to  human  life.  The  injury  R.R.C0. 
complained  of  in  this  case  was  caused  by  the  running  omsby. 
of  the  flat  car  at  Howell's  over  the  plaintiff,  who  had 
fallen  on  the  railroad  track  just  beyond  the  car;  and 
the  running  of  that  car  over  the  plaintiff  was  caused 
by  its  being  propelled  by  the  engine  and  moving  train 
before  it  had  been  coupled  with  that  train;  whereas  it 
ought  and  might  conveniently  have  been  coupled  with 
that  train  before  it  was  set  in  motion.  The  facts  are 
certified,  that  if  the  coupling  had  been  done  before 
the  flat  at  Howell's  lumber  yard  was  set  in  motion, 
the  injury  would  not  have  occurred;  for,  in  that  case, 
the  flat  car  would  not  have  been  propelled  more  than 
three  feet,  and  so  would  not  have  touched  the  plain- 
tiff, who  was  "lying  about  six  feet  west  of  and  beyond 
the  said  flat  car,  with  his  arm  upon  the  track,  and  the 
rest  of  his  body  on  the  north  side  thereof,  looking  as 
though  he  had  stumbled  and  fallen,  and  was  strug- 
gling to  get  up."  Whereas,  "when  the  train  struck 
the  stationary  car,  and  failed  to  make  a  coupling,  the 
said  stationary  car  was  driven  back  on  the  track  about 
one-half  of  its  length,  its  whole  length  being  from 
twenty-seven .  to  thirty  feet.''  In  consequence  of 
which  the  flat  not  only  reached  the  plaintiff  lying  on 
the  track,  but  passed  over  him,  and  carried  him  seve- 
ral times  around  the  car  wheel.  Why  was  not  this 
connection  made?  Because  there  was  no  coupling 
pin  then  there  with  which  to  make  it.  Why  was 
not  one  there?  It  is  said  that  one  had  been  left  there 
with  the  flat  in  the  morning,  as  bad  been  the  usual 
Vol.  xxvn — 60 
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1876.     practice  in  such  cases,  but  that  somebody  had  taken  it 
Term.    away.     Why  was  not  such  a  probable  danger  guarded 

against  by  fastening  the  pin  to  the  flat,  so  that  it  could 

P^f^^^u  *  "^^  ^^  taken  away?  or,  why  was  not  the  precaution 
R.R.C0.  used  of  bringing  a  pin  with  the  moving  train,  to  be 
Ormsby.  ^"^c  of  being  ready  to  make  the  connection  at  once? 
It  is  certified  "that  in  Portsmouth  the  coupling  pins 
left  with  the  cars  were  so  commonly  thrown  away  by 
mischievous  boys,  or  stolen  by  negroes,  that  the  train 
master  was  put  to  great  inconvenience,  and  adopted 
the  plan  of  attaching  them  permanently  to  the  cars.'* 
Why  was  not  the  same  precaution  used  in  Norfolk, 
where  the  obvious  danger  of  loss  of  the  pins  must 
have  been  just  as  great  as  in  Portsmouth?  Again, 
why  was  not  the  obvious  precaution  used — of  making 
an  examination  before  the  stationary  flat  at  Howell's 
was  set  in  motion,  to  see  if  there  was  anybody  or 
anything  under  or  near  the  car  which  could  be  injured 
by  its  being  set  in  motion?  This  would  have  taken 
very  little  time,  and  given  very  little  trouble.  There 
were  several  hands  on  the  moving  train,  either  one 
of  which,  without  stopping  the  train,  could  have  made 
the  examination.  It  may  be  said  that  it  was  not 
probable  there  was  any  person  or  thing  under  or  near 
the  flat  which  could  be  hurt,  as  nothing  was  seen  by 
those  on  the  train  or  by  the  bystanders.  Nothing,  it 
seems,  was  carefully  looked  for  by  them.  But  was  it 
so  improbable  as  to  excuse  such  a  want  of  caution 
when  human  life  and  limb  were  at  stake?  A  flat  had 
been  left  standing  in  the  street  of  a  populous  city 
from  between  nine  and  ten  o'clock  in  the  morning 
until  between  four  and  five  o'clock  in  the  afternoon 
of  the  day  on  which  the  injury  complained  of  was 
done.     Was    it   strange    or    extraordinary    that    the 
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plaintiff,  a  child  only  two  years  and  ten  months  old,     1876. 
should  have  been  found  on  the  track  under  or  near     Term. 

the  car  then  standing  just  in  front  of  his  mother's 

door,  and  only   forty  feet    therefrom?    A    flat    ^^f^^^^^^^^ 
nearly  all  day  in  the  street  might  naturally  be  ex-  R.R.C0. 
pected  to  be  a  play  place  for  the  neighboring  chil-  ormsby. 
dren. 

We  are  therefore  of  opinion,  that  the  injury  com- 
plained of  in  this  case  proceeded  from  the  negligence 
of  the  defendants,  who  are  therefore  liable  therefor; 
unless  they  can  be  exonerated  from  such  liability  on 
the  ground  of  contributory  negligence.  We  therefore 
proceed  now  to  consider: 

Secondly.  Whether  there  was  such  contributory 
negligence  on  the  part  either  of  the  plaintiff  or  his 
parents,  in  regard  to  the  cause  of  the  injury,  as  exone- 
rates the  defendants  from  liability  to  him  therefor. 

Id  regard  to  any  negligence  on  the  part  of  the 
plaintiff  himself,  it  has  not  been  contended,  and  can- 
not be,  that  he  was  old  enough  to  be  guilty  of  any,  or, 
at  all  events,  that  he  was  guilty  of  any  in  this  case. 
And  in  regard  to  any  negligence  of  his  parents,  or 
either  of  them,  if  such  negligence  can  be  imputed  to 
him,  about  which  we  will  presently  enquire,  when  we 
come  to  consider  the  case  upon  the  instructions,  we 
think  it  very  clear  that  there  was  in  fact  no  such  neg- 
ligence on  their  part  The  facts [^which  are  certified 
in  the  record  are  conclusive  on  this  subject;  and  we 
will  not  repeat  them,  as  they  may  be  seen  by  reference 
to  the  certificate. 

We  therefore  conclude,  on  this  branch  of  the  sub- 
ject, that  the  court  below  did  not  err  in  overruling  the 
motion  of  the  defendants  to  set  aside  the  verdict,  upon 
the  ground  that  it  was  contrary  to  the  law  and  evi- 
dence. 
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1876.        Second.     We  are  of  opinion,  that  the  court  did  not 

Tenn.    ^^r  in  refusing  to  give  the  instructions  asked  for  by 

the  defendants,  numbered  two,  three,  four,  five,  six. 


p^'^^b^  *  seven,  eight  and  nine;  nor  in  giving  instruction  num- 
R.R.C0.   bered  one,  with  certain  modifications. 

V. 

Ormsby.  The  sccond  instruction  is  objectionable  on  two 
grounds :  First,  the  plaintiff"  was  not  '^permitted  by 
his  parents,"  as  the  instruction  assumes,** to  go  on  the 
railroad  track'of  the  defendants  on  Widewater  street, 
without  placing  him  under  the  charge  of  some  one 
capable  of  taking  care  of  him  and  protecting  him 
from  injury;"  and,  secondly,  the  said  instruction  im- 
putes to  the  infant  plaintiff*  the  assumed  negligence  of 
his  parents;  for  which,  even  if  there  had  been  any 
such  negligence,  as  in  fact  there  was  not,  the  infant 
plaintiff  would  not  have  been  responsible.  On  this 
question,  as  to  the  liability  of  infants  for  the  neglect, 
imputed  to  them,  of  their  parents,  there  appears  to 
be  much  conflict  in  the  cases,  many,  and  perhaps  most 
of  which  were  cited  in  the  arguments  of  the  learned 
counsel.  But  without  following  them  through  their 
review  of  the  cases,  we  deem  it  sufficient  to  say,  that 
we  concur  in  the  principle  of  the  case  of  Lynch  v. 
Nurderiy  1  Ad.  &  El.,  N.  S.,  29,  41  Eng.  Com.  Law  R. 
422,  and  others  of  that  class;  which  decide  that  the 
neglect  of  parents  and  guardians  is  not  imputable  to 
infant  children  and  wards  in  such  cases;  and  that  we 
do  not  concur  in  the  principle  of  the  case  of  Hartfield 
V.  BopeTy  21  Wend.  R.  615,  and  oJhers  of  that  clasB, 
which  decide  the  contrary. 

The  third  instruction  is  objectionable,  because  it 
was  calculated  to  mislead  the  jury,  and  was  apparently 
contradictory.  Though  the  plaintiff*  might  not  have 
been  actually  visible  to  the  agents  of  the  defendants. 
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he  might  have  been  seen  by  them,  certainly,  if  they  1876. 

bad  looked  for  him,  as  they  ought  to  have  done.     In  Term. 
other  words,  they  ought  to  have  made  sure,  as  they 


might  have  done,  that  there  was  no  person  under  or  p^^*^^^  * 
behind  the  stationary  car  when  they  set  it  in  motion.   R.R.Co. 
And  besides,  they  ought  to  have  coupled  the  moving  ormsby. 
train  with  the  stationary  car  before  they  set  the  latter 
in  motion;  in  which  case  they  would  have  guarded 
against  all  injury  to  persons  visible  or  invisible. 

The  fourth  instruction  is  objectionable,  for  reasons 
already  given  in  regard  to  the  first  assignment  of 
error. 

The  fifth  instruction  is  objectionable,  because  it 
imputes  negligence  to  the  plaintiff,  of  which,  from  his 
tender  years,  he  was  not  capable. 

The  sixth  and  seventh  instructions  are  objectionable, 
for  reasons  already  stated,  because  they  hold  the  plain- 
tiff* responsible,  by  imputation,  for  the  supposed  neg- 
ligence of  his  parents. 

The  eighth   instruction  embodies  a  general   truth     ^ 
which  seems  to  be  unobjectionable  in  itself;  but  it  is    ^ 
clearly  embraced  in  the  first  instruction  as  modified 
by  the  court* 

The  first  instruction,  as  modified  by  the  court,  is  un- 
objectionable, and  embodies  all  the  law  which  seems 
to  apply  to  the  case,  or  to  be  necessary  to  enable  the  , 

jury  to  decide  it  properly.  \ 

Third.  We  are  of  opinion  that  the  court  below  did        .  y  ' 
not  err  in  overruling  the  objection  of  the  defendants     7    ,  . 
on  the  ground  of  the  supposed  variance  mentioned  in    ^  ^ 
their  "bill  of  exceptions  number  two;^being  of  opin- 
ion that  there  was  no  such  variance.    X 

Fourth.  We  are  of  opinion,  that  the  said  court  did 
not  err  in  overruling  the  objection  of  the  defendants 
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1876.     to  the  evidence  mentioned  in  their  "  bill  of  exceptions 
Tenn.    number  three." 
Upon  the  whole,  we  are  of  opinion,  that  there  is  no 


Norfolk  &  error  in  the  judgment  of  the  court  below,  and  that  it 
R.R.C0.  ought  to  be  affirmed. 

V. 

Ormsby. 

Judgment  afpirmed. 
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Wallace's  adm'r  ^  als.  v.  Trbaklb  ^  als. 

April  27. 
I.  Creditors  at  large  who  file  a  bill  to  set  aside  a  deed  of  their  debtor       1876. 


conveying  land  as  fraudulent,  and  succeed,  have  a  lien  on  the  land 
for  their  debts  from  the  filing  of  their  bill. 

2,  The  deed  of  H  for  land  is  set  aside  as  fraudulent  at  the  suit  of  some 

of  his  creditors,  and  there  is  a  decree  after  the  death  of  H  for  the 
sale  of  the  land,  and  for  account  of  the  debts  of  H,  and  their  priori- 
ties. The  report  shows  that  there  was  one  judgment  against  H  before 
the  deed  was  made.  Some  of  the  plaintiffs  in  the  bill  were  creditors 
by  judgment,  one  a  creditor  at  large ;  a  number  came  in  by  petition 
before  the  decree;  and  a  number  came  in  before  the  commissioner, 
and  by  petition  after  the  decree.  In  distributing  the  fund,  it  is  to  be 
applied,  1st.  To  pay  the  judgment  recovered  before  the  deed  was 
made.  2d.  To  the  judgments  recovered  before  the  bill  was  filed. 
3d.  To  the  creditors  at  large  who  joined  in  the  bill.  4th.  To  the 
creditors  by  petition  before  the  death  of  Henderson,  in  the  order  in 
which  their  petitions  were  filed.  5th.  To  all  the  other  creditors  J>ro 
ra/a, 

3.  Though  in  this  case  there  was  a  decree  for  the  sale  of  the  land,  and  a 

sale  before  an  account  of  the  debts  was  taken,  the  sale  of  the  land 
will  not  be  set  aside  upon  the  objection  of  some  of  the  creditors  who 
came  in  after  the  decree,  made  years  after  the  sale,  when  it  is  obvious 
the  land  would  not  sell  for  as  much  as  it  had  sold  for  before,  and 
which  was  more  than  some  of  these  creditors  had  expressed  their  wil- 
lingness to  take  for  it 

By  deed  bearing  date  the  20th  of  April  1866,  Wil- 
liam Henderson,  Sr.,  of  Lancaster  county,  conveyed 
to  his  son,  William  Henderson,  Jr., five  hundred  acres 
of  land  and  one-half  of  his  stock  of  horses,  cattle, 
sheep,  &c.    In  consideration  of  which,  William  Hen- 


March 

Term. 
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1876.     derson,  Jr.,  executed  to  him  ten  bonds  of  $300  each» 
Term,     payable  with  interest  in  one,  two,  &c.,  to  ten  years, 

and  conveyed  the  property  purchased  in  trust  to  se- 

^^v  ^  cure  the  payment  of  the  bonds.     And  by  a  deed  of 

&als.     the  same  date,*William  Henderson,  Sr.,  conveyed  to 

Treakie   ^18  SOU,  Charles  E.  Henderson,  three  hundred  acres  of 

^  ^^-     land,  including  the  dwelling  house,  &c.,  and  one-half 

of  his  stock  of  horses,  cattle,  sheep,  &c.,  for  the  same 

price,  to  be  paid  and  secured  in  the  same  way. 

By  deed  of  the  same  date,  William  Henderson,  Sr., 
conveyed  to  Warner  Eubank  three  or  four  other  tracts 
of  land,  and  all  the  bonds  of  his  two  sons,  except  the 
first  due  of  each,  in  trust  to  pay  all  his  debts  in  which 
he  was  principal  debtor,  placing  them  all  on  the  same 
footing.  All  these  deeds  were  admitted  to  record  on 
the  28d  of  April  1866. 

On  the  18th  of  September  1866,  John  S.  Treakie, 
who  sued  for  himself  and  four  others,  filed  his  bill  in 
the  circuit  court  of  Lancaster  county,  in  which  he  al- 
leged that  they  were  creditors  of  William  Henderson, 
Sr. ;  himself  and  three  of  the  other  parties,  by  judg- 
ments recovered  on  the  25th  of  August  1866,  and  the 
fourth  by  bond.  He  charged  that  the  deeds  to  Wil- 
liam Henderson,  Jr.,  and  Charles  E.  Henderson,  were 
fraudulent,  intended  to  hinder  and  delay  the  creditors 
of  the  grantor;  and  he  prayed  that  they  might  be  set 
aside,  and  the  property  conveyed  in  them  might  be 
sold  and  applied  to  the  payment  of  the  plaintiflfe* 
debts. 

On  the  7th  of  November  1866  the  death  of  William 
Henderson,  Sr.,  was  suggested,  and  the  suit  was  re- 
vived against  his  administrator. 

In  November  1867,  William  Henderson,  Jr.,  and 
Charles  E.  Henderson,  filed  their  answer  denying  the 
fraud,  insisting  the  price  they  were  to  pay  was  the  full 
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value  of  the  property.     A  namberof  depositions  were     i876. 
taken  by  the  defendants,  which  went  to  sustain  the     ^^ 

deeds;  but  the  cause  coming  on  to  be  heard  on  the 

18th  of  April  1868,  the  court  being  of  opinion  that  Wdiace's 
the  deeds  from  William  Henderson,  St.,  to  his  sons,     &ais. 
having  been  executed  on  the  same  day  with  the  deed   T^^ie 
of  trust  to  Eubank  for  the  benefit  of  his  creditors,  the     *  ^^s. 
said  deeds  constituted  one  and  the  same  transaction, 
and  that  the  deeds  to  the  sons  were  fraudulent,  it  was 
decreed  that  they  be  set  aside,  and  that  William  and 
Charles  E.  Henderson  should  surrender  the  personal 
property  conveyed  to  them  by  said  deeds  to  commis- 
sioners named,  who  were  directed  to  sell  the  property, 
real  and  personal,  in  the  bill  mentioned,  upon  a  credit 
of  one,  two  and  three  years,  except  enough  to  pay  the 
costs  of  the  suit  and  the  expenses  of  sale.    And  a 
commissioner  was  directed  to  take,  among  others,  an 
account  of  all  outstanding  debts  of  William  Hender- 
son, Sr.,  secured  by  the  deed  to  Eubank,  with  the  pri- 
orities, if  any,  of  the  said  debts  growing  out  of  liens 
upon  the  real  estate  conveyed  to  the  sons. 

On  the  1st  of  October  1868  the  commissioner  re- 
turned his  report.  He  reported  that  the  outstanding 
debts  and  liabilities  of  William  Henderson,  deceased, 
that  had  been  exhibited  to  him,  and  proved  to  his  satis- 
faction, amounted  to  the  aggregate  sum  of  $24,862.82, 
including  interest  to  the  date  of  the  report;  of  which 
amount  $24,128.05  was  secured  by  the  deed  to  Eu- 
bank. That  there  were  judgments  obtained  before 
the  death  of  William  Henderson,  deceased,  amount- 
ing to  $8,789.94;  and  a  judgment  of  $24.45  after  hia 
death.  One  of  these  judgments  was  recovered  in 
1861,  and  the  others,  except  the  last,  were  recovered 
in  August  1866.  There  were  exceptions  to  this  re- 
port, but  it  is  not  necessary  to  state  them. 
Vol.  xvxn — 61 
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1876.  It  appears  that  a  number  of  petitions  were  filed  by 
Term.  Creditors  of  Ilenderson,  to  be  admitted  parties  in  the 
cause,  but  they  are,  with  one  exception,  omitted  from 


^dm*^^^  the  record;  the  time  or   order  of  their  presentation 
&  aK     does  not  appear.    The  commissioner  states,  that  credi- 
Treakie   tors,  whosc  debts  he  states,  amoutitiug  to  $11,161.19, 
^^'    joined  in  the  suit;  but  this  must  have  been  by  peti- 
tion, as  the  debts  of  the  plaintifis  named  in  the  bill 
did  not  amount  to  more  than  $6,000. 

At  the  November  term  1868,  R.  A.  Claybrook  and 
three  others,  whose  debts  were  stated  in  the  report  of 
the  commissioner,  presented  their  petition  in  the 
cause,  in  which  they  insist  there  was  error  in  the 
decree  of  the  18th  of  April  1868,  because  there  was 
no  enquiry  in  order  to.  ascertain  the  outstanding  lia- 
bilities against  the  estate  of  Henderson,  and  no  en- 
quiry to  show  the  order  of  priority  in  which  the  debts 
should  be  paid,  before  the  decree  directing  the  sale; 
and  they  pray  that  the  said  decree  be  reheard  in  be- 
half of  the  petitioners;  and  that  a  majority  of  Hen- 
derson's creditors  may  be  permitted  to  adopt,  if  they 
prefer,  the  deeds  made  by  the  said  Henderson  in  his 
lifetime  to  his  sous. 

The  cause  came  on  to  be  heard  on  the  10th  of  Octo- 
ber 1871,  and  the  report  of  the  sales  of  the  real  and 
personal  estate  having  been  confirmed  by  a  former 
decree,  the  court  rejected  so  much  of  the  petition  of 
Claybrook  and  others  as  asked  that  a  majority  of  the 
creditors  might  be  allowed  to  adopt  the  deeds  which 
had  been  set  aside  in  the  cause,  and  decreed  that  the 
sales  of  the  real  estate  of  Wm.  Henderson,  deceased, 
which  was  conveyed  to  his  sons,  to  the  amount  of 
$3,789.94,  with  interest  from  the  1st  of  October  1868, 
paid,  or  so  much  thereof  as  might  be  then  in  the 
hands  of  Robert  A.  Mayo  the  receiver,  be  applied  aa 


Digitized  by 


Google 


COURT   OF  APPEALS    OP  VIRGINIA.  483 

follows,  viz:  To  the  payment  in  full  of  the  judgment     1876. 
recovered  in  1861,  and  the  balance  remaining  in  the     Term. 


hands  of  the  receiver  ratably  between  the  judgments 

recovered  in  August  1866.     And  the  commissioner  ^^j^f**^ 

°  adm'or 

was  directed  to  take  a  further  account  of  the  out-    &ais. 
standing  debts  of  the  estate  of  Wm.  Henderson,  and   xr^ie 
also   an   account  of  the   entire  amount  of  assets  to     *  ^^• 
be  distributed  in  the  cause,  and  apportion  the  same 
among  all  the  debts  secured  by  the  deed  of  trust. 

The  commissioner  reported  additional  debts  to  the 
amount  of  $1,184.98  in  which  Henderson  was  surety. 
And  he  says  there  are  difficulties  in  the  way  of  a  dis- 
tribution of  the  funds  arising  from  the  conflicting 
claims  of  the  creditors.  1st.  The  plaintiffs  in  the  suit 
who  are  not  judgment  creditors,  claiming  that  they 
are  entitled  to  the  funds  both  real  and  personal,  aris- 
ing from  setting  aside  the  deeds  to  Wm.  and  Charles 
E.  Henderson  as  fraudulent,  after  satisfying  the  judg- 
ments. 2nd.  The  creditors  secured  by  the  deed  of 
trust  to  Eubank  claiming  that  they  are  entitled  to  all 
the  estate  of  Henderson  after  satisfying  the  judgments, 
3.  The  creditors  not  provided  for  in  the  deed  of  trust 
to  Eubank  claiming  that  they  are  entitled  to  a  pro 
rata  distribution  of  the  funds  arising  from  setting 
aside  the  deeds  to  Wm.  and  Charles  E.  Henderson 
after  satisfying  the  judgments. 

The  cause  came  on  again  to  be  heard  on  the  11th  of 
April  1872,  when  the  court  decreed  that  the  plaintifis 
in  the  suit  who  made  themselves  parties  thereto  either 
by  joining  in  the  original  bill  or  by  petition  filed  prior 
to  the  decree  of  April  18th,  1868,  setting  aside  as 
fraudulent  the  deeds  made  to  William  and  Charles  E. 
Henderson,  were  entitled  to  the  whole  proceeds  aris- 
ing from  the  sales  of  the  property  conveyed  by  said 
deeds,  including  any  rents  and  profits  with  which 
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1876.     William  and  Charles  E.  Henderson  might  be  properly 
Tenn.    chargeable  after  the  rendition  of  that  decree.    Those 


having  judgment  liens  on  the  real  estate  in  the  life- 

W^iacc's  ^\^Q  ^f  William  Henderson  to  be  paid  according  to 
&ais.  their  priorities  out  of  the  proceeds  of  the  real  estate; 
Treakle  ^^^  ^^^  Others  who  were  parties  to  said  suit  prior  to 
^  ^-  the  rendition  of  said  decree  to  be  paid  pro  rata  out  of 
the  balance  of  said  fund;  it  being  apparent  to  the 
court,  from  the  record  in  the  cause,  that  there  was  not 
a  sufficiency  to  pay  the  whole  amount  of  said  claims 
in  full.  And  the  court  further  decreed  that  all'  the 
creditors  included  in  the  deed  of  trust  to  £ubank  were 
entitled  to  share  in  the  proceeds  of  the  sale  of  the 
trust  property,  according  to  the  provisions  of  said 
deed:  the  creditors  entitled  to  the  fund  arising  from 
the  sales  of  the  property  included  in  the  deeds  set 
aside  as  fraudulent,  who  were  also  beneficiaries  under 
the  deed  of  trust,  were  entitled  to  their  proportion  of 
the  trust  fund  for  any  balance  which  might  be  due 
them  after  exhausting  the  fund  arising  as  aforesaid 
from  the  sale  of  the  property  included  in  the  deeds 
declared  to  be  fraudulent. 

And  the  purchasers  of  the  land  having  failed  to  pay 
the  purchase  money,  they  were  directed  to  show  cause 
at  the  next  term  of  the  court  why  the  land  should  not 
be  again  sold.  From  this  decree  Wallace's  adminis- 
trator, Claybrook  and  others,  whose  debts  had  been 
reported  by  the  commissioner,  but  who  had  not  made 
themselves  parties  in  the  cause  until  after  the  decree 
of  April  18th,  1868,  applied  to  this  court  for  an  ap- 
peal ;  which  was  allowed. 

Bobert  ^  JR.  M.  Mayo^  for  the  appellants. 

W.  W.  Walker^  for  the  appellees. 
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Christian  J.  delivered  the  opinion  of  the  court.  1876. 

March 
Term. 

It  is  conceded  that  the  deeds  executed  by  William 

Henderson  to  his  sons  are  fraudulent  and  void.     At  w^iace's 

adm  or 

all  events,  there  is  no  controversy  here  in  respect  to  &  ais. 
so  much  of  the  decree  of  the  circuit  court  as  declares  Tteakie 
them  vacated.  The  real  matter  of  contention  is  in  *  ^' 
reference  to  the  distribution  of  the  fund  arising  from 
the  sale  of  the  real  estate  conveyed  by  said  deeds. 
The  circuit  court  was  of  opinion,  that  the  creditors 
who*  had  obtained  judgments  in  the  lifetime  of  Hen- 
derson, the  debtor,  were  entitled  to  be  first  paid,  ac- 
cording to  their  respective  priorities;  and  that  the 
other  creditors  who  were  parties  to  the  suit  before  the 
decree  of  sale  were  entitled  to  be  paid  pro  rata  out  of 
the  balance  of  the  fund.  The  appellants  are  creditors, 
but,  with  one  exception,  they  are  not  judgment  cred- 
itors ;  nor  were  they  parties  to  the  suit  before  the  ren- 
dition of  the  decree.  These  debts  were,  however, 
proved  before  the  commissioner  subsequently  to  the 
date  of  the  decree,  and  at  the  following  term  of  the 
court  they  became,  parties  more  formally  by  petition. 

They  do  not  controvert  the  preference  accorded  the 
creditors  by  judgment;  but  they  claim  that  any  sur- 
plus remaining  after  the  satisfaction  of  their  claims 
shall  be  applied  pro  rata  to  the  payment  of  all  the 
creditors,  without  regard  to  the  time  of  their  becom- 
ing parties  to  the  suit.  This  is  the  main  ground  of 
controversy  raised  in  the  appeal  here. 

Our  statute  provides  that  a  creditor,  before  obtain- 
ing a  judgment  or  decree  for  his  claim,  may  institute 
any  suit  to  avoid  a  gift,  conveyance,  transfer,  or  any 
charge  upon  the  estate  of  his  debtor  which  he  might 
institute  after  obtaining  such  judgment  or  decree,  and 
be  may  in  such  suit  have  all  the  relief  in  respect  to 
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1876.     each  estate  which  he  would  be  entitled  to  after  obtain- 
Term,    '^^g  a  judgment  or  decree  for  the  claim  which  he  may 


be  entitled  to  recover.     Code  1860,  ch.  179,  sec.  2. 


Wallace's      Previous  to  this  enactment  it  was  the  settled  rule  of 

adm'or 

&  ais.  the  courts,  that  a  creditor  at  large  could  not  resort  to 
Treakie  ^  court  of  equity,  to  impeach  any  conveyance  made 
&  ak.  lyy  jjjg  debtor,  on  the  ground  of  fraud.  If  real  estate 
was  the  subject  of  the  conveyance,  a  judgment  was 
regarded  as  sufficient.  If  goods  and  chattels  or  any 
equitable  interest  therein,  although  incapable  of  being 
levied  on,  were  embraced  in  the  conveyance,  the  cred- 
itor was  required  to  take  out  execution  and  have  it 
levied  or  returned,  so  as  to  show  that  his  remedy  at 
law  had  failed.  Chamberlayne  v.  Temple^  2  Rand.  384; 
Kelso  V.  Blackburn^  3  Leigh  300;  Rhodes  v.  Cousins^  6 
Rand.  189;   Tate  v.  Liggat  ^  Mathews^  2  Leigh  84. 

Such  was  the  state  of  the  law  before  the  Code  of 
1849.  The  enactment  before  referred  to  was  for  the 
first  time  incorporated  in  that  code.  It  was  adopted 
in  consequence  of  the  decisions  above  referred  to,  and 
was  intended  to  afford  a  remedy  in  the  cases  desig- 
nated in  these  decisions.  For  the  ficst  time  the  statute 
is  before  this  court  for  its  true  construction.  I  think 
there  can  be  no  doubt  that  it  was  the  intention  of  the 
legislature  to  declare  that  a  party  creditor  who  filed 
his  bill  to  avoid  a  fraudulent  conveyance,  acquired  a 
lien  upon  the  property  of  the  debtor  conveyed  in  such 
void  conveyance,  if  he  obtained  a  decree  .setting  it 
aside,  and  in  that  event  the  lien  attaches 'from  the  day 
the  bill  is  filed. 

The  very  terms  of  the  act,  as  well  as  the  necessity 
of  its  passage,  growing  out  of  the  decisions  above  re- 
ferred to,  conclusively  shows  this  to  be  the  true  con- 
struction. 

It  provides,  that  "a  creditor,  before  obtaining  a 
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judgment  or  decree  for  his  claim,  may  institute  any  1876. 

Buit  to  avoid  a  gift,  conveyance,  assignment  or  transfer  Term. 
of  or  charge  upon  the  estate  of  his  debtor,  which  he 


might  institute  after  obtaining  such  judgment  or  de-  ^^f^^*^ 
cree;   and  he  may  in  such  suit  have  all  the  relief  in     &  ais. 
respect  to  said  estate^  which  he  would  be  entitled   to   xreakle 
after  obtaining  a  judgment  or  decree  for  the  claim     ^*^- 
which  he  may  be  entitled  to  recover.'* 

It  is  plain  that  by  the  very  terms  of  this  statute  the 
creditor,  assailing  successfully  a  fraudulent  conveyance, 
is  placed  in  the  same  position,  and  is  entitled  to  the 
scone  reliefs  as  if  he  had  already  obtained  a  judgment 
or  decree  against  his  debtor.  What  is  that  position, 
and  what  is  that  relief?  Plainly  a  lien  upon  the  pro- 
perty of  the  debtor,  just  as  if  he  had,  at  the  filing  of 
his  bill,  already  obtained  a  judgment  or  decree.  The 
statute  places  the  creditor,  who  assails  a  fraudulent 
conveyance,  if  he  succeeds  in  vacating  it,  in  the  posi- 
tion of  one  already  having  obtained  a  judgment  or 
decree,  and  his  lien  subsists  from  the  time  of  filing  his 
bill. 

It  is  clear  that  creditors  filing  a  bill  to  set  aside  a 
fraudulent  conveyance  acquire  a  specific  lien,  and  are 
entitled  to  priority  over  other  creditors  at  large. 

I  am  therefore  of  opinion  that  the  true  rule  of  dis- 
tribution of  the  fund  in  the  hands  of  the  circuit  court 
of  Lancaster,  was  to  pay  first  the  judgment  creditors 
of  Henderson  their  judgments  obtained  in  his  lifetime, 
according  to  their  priorities;  and  second  the  creditors, 
who,  in  his  lifetime,  filed  their  bill  to  set  aside  the 
deeds  to  his  sons,  and  those  who  came  into  said  suit 
by  petition  before  his  death,  regarding  their  liens  as 
subsisting /rom  the  date  of  the  filing  of  said  bill  or  pe- 
titions respectively,  and  the  balance,  if  any,  to  be  dis- 
tributed pro  rata  among  his  other  creditors. 
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1876.  I  am  farther  of  opinion  that  the  said  circuit  coart 
Tenm.  ^^  not  err  in  refusing  to  order  a  re-sale  of  the  land 
sold  by  its  commissioners  upon  the  ground  assigned 


^dm*^^^  in  the  petition  of  appeal,  that  it  was  sold  before  any 
&  ais.  account  was  taken  of  the  debts  and  liabilities  of  Wil- 
Tr^kie  Wam  Henderson.  The  theory  upon  which  courts  of 
*^-  equity  require  generally  that  land  shall  not  be  sold 
until  such  accounts  are  taken  is,  that  the  creditors  are 
interested  in  bidding  for  the  land  and  making  it  bring 
its  full  value,  and  may  not  be  sacrificed;  but  in  this 
case  it  abundantly  appears  that  the  land  brought  its 
full  value,  indeed  a  much  larger  price  than  it  was  sold 
for  by  Henderson,  and  for  which  two  of  the  petitioners 
for  appeal  in  this  case  were  willing  it  should  be  sold. 
After  the  lapse  of  ten  years,  and  when  the  rights  of 
purchasers  have  intervened,  and  when  the  appellants 
acquiesced  in  said  sale  for  four  years,  it  would  be  to 
the  last  degree  inequitable  to  set  aside  said  sale,  when 
a  re-sale  would  inevitably  result  in  a  sacrifice  of  the 
property,  consequent  upon  the  general  depreciation  of 
real  estate,  especially  in  that  portion  of  the  state  where 
this  land  is  situate. 

I  am  therefore  of  opinion  that  there  is  no  error  in 
the  decree  of  the  circuit  court  in  refusing  to  set  aside 
the  sale  made  by  its  commissioner. 

But  the  said  circuit  court  erred  in  declaring  that  the 
creditors  who  were  parties  to  the  suit  assailing  the 
deed  of  Henderson  prior  to  the  rendition  of  the  decree 
of  18th  April  1868,  should  be  paid  pro  rata^  out  of  the 
balance  of  the  fund,  after  satisfying  the  judgment 
creditors.  Instead  of  directing  a  payment  pro  raia^ 
the  circuit  court  should  have  held  that  the  creditors 
who  filed  the  bill  had  acquired  a  lien  from  the  date  of 
its  being  filed,  and  those  who  came  into  said  suit  by 
petition,  had  acquired  a  lien  from  the  date  of  the  filing 
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of  the  same,  aod  treating  them  as  judgment  creditors,     1876. 
they  should  have  been  paid  according  to  their  pri-    Term. 

orities;  and  the  balance,  if  any,  distributed  pro  rata 

amon£c  the  creditors  at  large.  Wdiace's 

For  this  error  the  decree  of  the  circuit  court  must     &  als. 
be  reversed;  and  the  cause  remanded  to  said  circuit   Treakie 
court  for  further  proceedings  to  be  had  therein  ac-^ 
cording  to  the  principles  herein  declared. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated  in  writing 
and  filed  with  the  record,  that  the  circuit  court  erred 
in  holding  that  the  creditors  who  were  parties  to  the 
suit  impeaching  the  fraudulent  deeds  of  Wm.  Hender- 
son, Sr.,  before  the  decree  of  sale,  were  entitled  to  be 
paid  pro  rata  out  of  the  balance  of  the  fund  remain- 
ing in  the  hands  of  the  court  after  paying  the  judg- 
ment creditors :  This  court  being  of  opinion  that  the 
true  rule  of  distribution  of  the  funds  in  the  hands  of 
the  court,  was  to  pay,  first,  the  judgment  creditors  of 
said  Henderson,  Sr.,  the  amounts  of  their  judgments 
obtained  in  his  lifetime,  according  to  their  respective 
priorities.  And  secondly,  the  creditors  who  in  his  life- ' 
time  filed  their  bill  to  set  aside  the  said  fraudulent 
deeds,  and  those  who  came  into  said  suit  by  petition 
before  his  death,  regarding  the  liens  of  such  creditors 
as  subsisting  from  the  date  of  filing  said  bill  or  peti- 
tions respectively;  and  the  balance,  if  any,  to  be  dis* 
tributed  pro  rata  among  the  other  general  creditors. 
Therefore  it  is  decreed  and  ordered  that  so  much  of 
the  decrees  of  the  said  circuit  court  as  are  inconsistent 
with  the  foregoing  decree,  be  reversed  and  annulled, 
and  that  in  all  other  respects  they  be  affirmed;  and 

that  the  appellant  Slacum,  out  of  the  estate  of  his  in- 
VoL.  xxvn — 62 
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1S76.     testate,  in  his  hands  to  be  administered,  and  the  other 
T&cm.    appellants  out  of  their  own  estate  pay  to  the  appellees 

their  costs  by  them  about  their  defence  in  his  behalf 

Wallace's  expended;  and  that  the  cause  be  remanded  to  the  said 

adm'or  r  ? 

&  ais.     circuit  court,  for  further  proceedings  to  be  had  therein 
Tr^ie   to  a  final  decree  in  accordance  with  the  principles 
&  ais.     i^erein  declared.     Which  is  ordered  to  be  certified  to 
the  said  circuit  court  of  Lancaster  county. 

Staples  J.  did  not  concur  in  so  much  of  the  opinion 
as  treats  the  filing  of  the  bill  as  giving  a  lien. 

Decree  reversed  in  pavor  op  appellees. 


Digitized  by 


Google 


COURT   OP  APPEALS    OP  VIRGINIA.  491 


mthmmt 

White,  by  ^,y  v.  Qouldin^s  ex'ors  ^  ah. 

April  27. 

G  died  in  1863  in  the  county  of  C.  By  his  will,  after  a  number  of  spe-  1876. 
ciiic  devises  and  legacies,  he  directs  the  residue  of  his  estate,  which  March 
includes  lands,  to  be  divided  into  four  parts,  which  he  gives  to  one 
of  his  sons  and  three  daughters,  one  of  whom  is  L  the  wife  of  W ; 
and  directs  his  executors  to  sell  the  property.  W,  who  then  lived 
in  C,  removed,  and  lived  in  Tennessee  in  1869  with  his  wife  and 
seven  children;  and  he  was  insolvent.  In  1869  W  came  to  C,  and 
he  and  some  of  the  other  children  entered  into  a  bond  with  the  exe- 
cutors to  submit  the  matters  of  difference  between  them  to  arbitra- 
tion, the  award  to  be  made  a  rule  of  court.  W  signed  this  bond  for 
himself  and  his  wife  L,  without  authority  from  her.  The  arbitrators 
awarded  to  each  of  the  residuary  legatees  j8,ooo,  to  be  paid  by  the 
executors,  the  part  of  L  to  be  paid  to  W ;  and  that  W  and  the  other 
legatees  should  give  bonds  of  indemnity.  This  award  was  entered 
as  an  order  of  the  Circuit  coturt  of  C,  directing  the  executors  to  pay 
the  ;$8,ooo  to  W.  Before  the  money  was  paid,  creditors  of  W,  whose 
debts  were  contracted  before  the  death  of  G,  instituted  proceedings 
to  subject  this  sum  of  ^,000,  awarded  to  W,  to  pay  their  claims ; 
and  L  then  filed  her  bill  against  them,  the  executors  and  W,  to  have 
it  settled  on  her.  Held  :  She  is  entitled  to  have  the  whole,  or  a 
part,  as  may  be  deemed  reasonable  on  enquiry,  settled  to  her  separate 
use. 

John  jSouldin,  of  the  county  of  Caroline,  died  in 
February  1863.  He  left  a  will,  which  was  admitted 
to  probate  in  the  county  court  of  Caroline;  and  his 
sons,  Thomas  W.  and  James  F.  Gouldin,  qualified  as 
his  executors.  The  provisions  of  the  will  are  suflSi- 
ciently  set  out  in  the  opinion  of  Anierson^  J.  After  a 
number  of  specific  devises  and  bequests  to  his  chil- 
dren, he  says:     **I  desire  that  all  the* balance  of  my 
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1876.     estate,  Dot  already  disposed  of,  be  equally  divided  into 

Terai.    fou"*  parts.     After  the  sale  of  the  land,  as  hereafter 

directed,  one  part  to  go  to  the  heirs  of  my  son  Silas  B. 


^^i**^'  ®^"'di°»  ^"^  P^r*  ^  ^y  daughter  Martha  J.  Broadus, 
V.  '    one  to  Lavinia  C.    White,  and  one  part  to  Bettie 
ex'tois^  J.  Conway."    By  a  subsequent  clause  he  directs  and 
*  ^-     empowers  his  executors  to  sell  the  estate  embraced  in 
this  residuary  clause  of  his  will,  as  soon  after  the  pay- 
ment of  his  debts  as  they  may  think  best  for  the  bene- 
fit of  the  legatees  interested. 

Testator's  daughter  Lavinia  was  married  to  William 
8.  White.  He  lived  in  Caroline  county  until  1863, 
when  he  removed  with  his  family  to  the  state  of 
Georgia,  where  they  remained  until  some  time  in  the 
year  1871,  and  then  removed  to  the  state  of  Tennes- 
see, where  they  still  live.  The  family  consists  of  Mr. 
and  Mrs.  White  and  seven  children.  He  is  at  present 
insolvent. 

In  1869  William  8.  White  appears  to  have  come  to 
Virginia;  and  in  August  1869  the  following  submis- 
sion and  award  and  proceedings  thereon  were  entered 
and  made,  viz: 

Whereas  diflferences  of  opinion  and  opposing  claims 
have  arisen  between  Thomas  W.  Qouldin  and  James 
F.  Qouldin  in  their  capacity  as  executors  of  the  last 
will  and  testament  of  John  Gouldin  deceased,  and  as 
beneficiaries  under  the  same,  and  as  heirs  and  dis- 
tributees of  said  decedent,  on  the  one  side,  and  Wil- 
liam 8.  White  and  Lavinia  C.  his  wife,  Lysander  B. 
Conway  and  Bettie  J.  bis  wife,  and  certain  children  of 
8ilas  B.  Qouldin,  viz:  John  Q.,  Wilton  8,  and  Wil- 
liam M.  Qouldin,  respecting  their  respective  interests 
as  devisees,  legatees,  heirs  and  distributees  of  said 
John  Qouldin  deceased;   which  differences  and  dis- 
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putes  relate  to  the  proper  legal  construction  of  the     1876. 
will  of  said  testator,  to  the  proper  rights,  interests     j^, 

and  claims  of  all  said  parties  thereunder,  and  to  the 

actings  and  doings  of  the  said  executors  in  their  ad-  ^il^' 
ministration  of  the  estate  of  said  testator.  v.  " 

Now,  for  the  final  ending  of  all  such  questions  and    ex'tore  ^ 
disputes,  and  the  decision  of  the  same,  it  is  consented,     ^  *^- 
concluded  and  agreed,  by  and  between  all  the  said  par- 
ties, that  all  the  said  questions  and  disputes,  and  all 
matters  of  controversy,  and  of  conflicting  rights  and 
interests  between  said  parties  in  the  premises  shall  be, 
and  they  are  hereby,  referred  and  submitted  to  the 
final  award  and  determination  of  John  L.  Marye,  Jr., 
of  Fredericksburg,  and  Judge  Richard  H.  Coleman  of 
Fredericksburg  arbitrators,  indiflerently  chosen  by  the 
eaid  parties,  to  hear,  decide,  and  finally   determine 
the  same;  and  in  case  of  disagreement  arising  between 
said  arbitrators,  touching  any  such  matter  so  submitted 
to  them,  they  shall  select  and  call  in  a  third  arbitrator 
to  act  as  umpire  between  them,  and  decide  and  deter- 
mine any  such  matter  of  disagreement.     So  that  the 
award,  decision  and  judgment  so  made  by  said  arbi- 
trators and  said  umpire  (if  one  be  called  in),  be  ren- 
dered in  writing  on  or  before  the  20th  day  of  October 
1869}  and  duly  authenticated '-copies  thereof  be  de- 
livered to  each  of  said  parties;  and  it  is  hereby  mu- 
tually agreed  by  and  between  the  said  parties  that  this 
submission  shall  be  made  a  rule  of  the  circuit  court  of 
Caroline  county.    And  it  is  ftirther  understood  and 
agreed  by,  and  between  said  parties,  that  in  making 
this  arbitration  the  said  arbitrators  are  not  to  be  held 
rigidly  bound  by  the  rules  and  principles  governing 
courts  of  law  and  equity,  as  settled  by  the  courts  of 
this  country,  whenever  in  their  judgment  the  rigid  ap- 
plication of  such  rules  would  work  gross  injustice  to 
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1876.     any  of  said  parties;  but  shall  in  such  case  decide  and 
Term,    determine  according  to  their  individual   views  and 
judgment  of  the  very  right  and  justice  of  the  case. 


White.      ^nd  in  order  that  the  award  and  decision  so  made 

by  Ac, 

V.  by  said  arbitrators  may  be  effectual  and  satisfactory 
ex'tore^  between  the  said  parties,  it  is  hereby  agreed  by  the 
&  ais.  latter  that  the  said  arbitrators  shall  prescribe,  declare 
and  determine  in  what  mode,  and  out  of  what  pro- 
perty which  came  from  the  estate  of  said  decedent, 
and  now  under  control  of  any  of  said  parties,  all  the 
rights  and  claims  of  all  said  parties,  as  ascertained 
and  determined  by  said  award,  shall  be  satisfied. 

In  witness  whereof,  the  said  parties  acting  for  them- 
selves, and  binding  themselves  as  to  the  assent  and 
submission  hereunto  of  their  respective  wives,  who 
have  interest  to  be  affected  hereby,  have  hereunto  set 
their  hands  and  seals  this  11th  day  of  August  1869. 

T.  W.  QouLDiN,  [Seal.] 

J.  F.  GouLDiN,  [Seal.] 

Wm.  S.  Whitb,  I  tq    n 

For  self  and  Lavinia  C.  White,  j   l^^^^'i 

L.  B.  Conway,  1    ^^    . , 

For  self  and  Bettie  J.  Ckmioay.  j    L»eai.j 

Wilton  S.  Qouldin,  [Seal.] 

William  M.  Gouldin,  [Seal.] 

John  G.  Gouldin,  [Seal.] 

We  hereby  express  our  approval  of  the  above  award. 
Witness  our  hands  and  seals. 

T.  W.  Gouldin,  [Seal.] 

J.  Frank  Gouldin,  [Seal.] 

Wm.  S.  White,  [Seal.] 

L.  B.  Conway,  [Seal.] 
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1^76 

In  Caroline  Circuit  Court,  SepU  22d,  1869.        March 

Tcnn. 


Mc  parte  John  Oouldin's  heirSy  devisees^  legatees,  cUstrtbu-  ^yyijite 
tees  and  executors.  by  Ac., 

V, 

It  appearing  to  the  court  that  Wm.  S.  White,  and  ex'tore 
Lavinia  C.  his  wife,  Lysander  B.  Conway  and  Betty  J.  ^  *^- 
his  wife,  Wilton  S.  Gouldin,  William  M.  Qouldin  and 
John  G.  Gouldin,  and  Thomas  W.  Gouldin,  and  J.  F. 
Gouldin,  did  on  the  11th  day  of  August  1869  agree  to 
submit  to  the  arbitration  of  John  L.  Marye  and  Rich- 
ard H.  Coleman  all  matters  of  controversy  and  differ- 
ence between  said  parties,  which  differences  and 
disputes  relate  to  the  proper  legal  construction  of  the 
will  of  John  Gouldin  deceased,  to  the  proper  rights, 
interest  and  claim  of  all  said  parties  thereunder,  and 
to  the  actings  and  doings  of  the  said  Thomas  W. 
Qouldin  and  J.  F.  Gouldin,  as  executors  of  John 
Gouldin  deceased,  in  their  administration  of  his  es- 
tate; and  that  said  parties  did  also  agree  that  said 
arbitrators  should  prescribe,  declare  and  determine  in 
what  mode  and  out  of  what  property  which  came 
from  the  estate  of  said  decedent,  and  now  under  the 
control  of  any  of  said  parties,  all  the  rights  and  claims 
of  all  of  said  parties,  as  ascertained  and  determined, 
shall  be  satisfied. 

It  is  ordered  that  a  rule  be  made  that  the  said  par- 
ties submit  to  the  award  which  shall  be  made  in  pur- 
suance of  said  agreement 

And  an  award  made  under  said  agreement  having 
been  returned  by  said  arbitrators,  it  is  ordered  that 
said  award  be  entered  up  as  a  decree  of  this  court,  so 
far  as  said  award  relates  to  said  William  S.  White  and 
Lavinia  C.  his  wife,  Lysander  B.  Conway  and  Bettie 
J.  his  wife,  Thomas  W.  Gouldin,  and  J.  F.  Gouldin ; 
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1876.     the  said  William  S.  White  and  Lavinia  C.  his  wife, 

T^.    Ljsander  B.  Cod  way  and  Bettie  J.  his  wife,  Thomas 

W.  Qouldin  and  J.  F.  Gouldin,  having  appeared  in 


^^i^^'  court  through  their  counsel,  and  having  waived  any 
V.  summons  to  show  cause  against  said  award:  and  in 
ex'tois^  accordance  with  the  terms  and  provisions  of  said 
^  ^-     award, 

The  court  doth  adjudge,  order  and  decree,  that 
Thomas  W.  Gouldin  and  James  F.  Gouldin  do  pay 
.  Lysander  B.  Conway,  in  full  of  all  interest,  claim  and 
demands  of  himself  and  his  wife  Bettie  J.  Conway  in 
the  estate  of  John  Gouldin  deceased,  the  sum  of  eight 
thousand  dollars,  with  six  'per  cent,  interest  thereon 
from  this  date  until  paid. 

Second.  That  they  pay  a  like  sum,  with  like  in- 
terest, unto  William  S.  White  in  full  of  all  the  inter- 
est, claim  and  demand  of  himself  and  his  v^ife  Lavinia 
C.  White  in  said  estate;  but  that  the  said  William  S. 
White  and  wife  shall  allow  as  a  credit  to  the  said 
Thomas  W.  and  James  F.  Gouldin,  in  the  payment  of 
the  said  $8,000,  the  amount  of  a  certain  debt  owing 
by  the  said  Wm.  S.  White  and  said  John  Gouldio, 
dec'd,  jointly  unto  John  Kay. 

Third.  That  the  said  Thomas  W.  and  James  F. 
Gouldin  pay  the  like  sum  of  eight  thousand  dollars, 
and  like  interest,  unto  the  heirs  and  distributees  of 
Silas  B.  Gouldin,  dec'd,  equally  to  be  apportioned  be- 
tween them,  in  full  of  their  interest  in  said  estate  of 
John  Gouldin,  dec'd;  subject,  however,  to  a  credit  to 
be  allowed  to  said  T.  W.  and  J.  F.  Gouldin,  in  paying 
said  sum,  of  the  amount  of  a  certain  debt  due  by  the 
estate  of  said  John  Gouldin  to  the  estate  of  Wiley  R. 
Mason,  dec'd. 

Fourth.  That  in  satisfiaction  of  the  sum  of  twenty- 
five  hundred  dollars  of  the  moneys  to  be  paid  to  Wm. 
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8.  White  and  L.  B.  Conway,  the  said  Thos.  W.  and  1876. 
James  F.  Gonldin,  as  executors,  do  transfer  unto  said  xerm. 
White  and  Conway  the  twenty-five  shares  of  the  capi 


tal  stock  of  the  Fredericksburg  Aqueduct  Company  V^i^** 
belonging  to  their  testator,  the  said  White  and  Con-       v.  " 
way,  each  giving  his  receipt  for  twelve  hundred  and    cx'tors 
fifty  dollars  on  account  thereof  to  said  T.  W.  and  J.     ^  *^- 
P.  Qouldin. 

Fift;h.  That  the  said  Wm.  S.  White,  L.  B.  Conway, 
and  the  adult  heirs  and  distributees  of  Silas  B.  Ooul- 
din,  shall,  before  they  receive  any  of  the  moneys 
awarded  them  hereby,  execute  and  deliver  unto  the 
said  T.  W.  and  J.  F.  Qouldin  bonds  with  security  sat- 
isfactory to  the  latter,  conditioned  as  follows,  viz. :  The 
said  L.  B.  Conway  shall  execute  a  bond  conditioned 
for  the  payment  and  satisfaction  of  one-fifth  part  of 
any  amount  of  debt  which  may  hereafter  be  dis- 
covered as  due  by  the  estate  of  said  John  Oouldin, 
and  which  may  be  enforced  against  the  same,  and  the 
existence  of  which  is  not  now  known  to  said  executors, 
provided  that  such  after  discovered  indebtedness  shall 
swell  the  indebtedness  of  said  estate  beyond  the  sum 
of  thirty-three  thousand  and  five  hundred  dollars  when 
computed  as  of  the  present  date  (this  award  being 
based  upon  the  estimate  that  the  entire  indebtedness 
of  said  estate  of  J.  Gouldin,  computed  as  of  this  date, 
amounts  to  the  sum  of  thirty-three  thousand  and  five 
hundred  dollars),  and  that  the  said  William  S.  White 
shall  execute  a  bond  with  like  security  and  like  con- 
ditions, and  that  the  adult  heirs  and  distributees  of 
Silas  B.  Gouldin  shall  execute  a  bond  with  like  secu- 
rity and  like  conditions. 

Sixth.  That  the  said  Thomas  W.  and  James  F.  Goul- 
din shall  execute  their  joint  bonds  to  the  said  parties 

for  the  money  so  awarded  herein  to  be  paid  by  them 
Vol.  xvxn — 68 
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1876.     to  said  parties,  which  bonds  shall  stipulate  for  the  pay- 

Teim.    nient  of  said  moneys,  with  interest  thereon  as  afore- 

said,  in  three  equal  annual  instalments,  at  one,  two 


White,  and   three    years    respectively   from   this  date.     But 

V.   *    written  obligations  shall  be  executed  by  the  said  T.  W. 

ex'tore^  and  J.  F.  Qouldin,  binding  them  that  in  case  a  sale  of 

&  ais.     either  of  the  tracts  of  land  which  they  derive  from  the 

estate  of  John  Qouldin,  called   "Hays  Mount"  and 

"Lynden,"  shall  be  made  on  terms,  and  at  a  time,  so 

that  the  proceeds  of  such  sale  shall  be  realized  earlier 

than  the  maturity  of  said  three  annual  instalments 

stipulated  in  said  bonds,  then  that  two-thirds  of  such 

instalments  of  purchase  money  realized  from  such  sale 

of  said  farms  shall  be  applied  to  the  payment  of  the 

instalments  called  for  in  said  bonds  in  anticipation  of 

the  maturing  of  said  instalments. 

Seventh.  Proper  and  sufficient  deeds  of  trust  shall 
be  executed  by  the  said  Thomas  W.  Qouldin  and 
James  F.  Qouldin,  and  their  respective  wives,  convey- 
ing unto  Richard  H.  Coleman  and  John  L.  Marye,  as 
trustees,  the  said  real  property  called  "  Hays  Mount" 
and  "Lynden"  (embracing  all  the  area  of  land  as  per- 
taining to  each  farm  as  was  designated  for  each  in  the 
will  of  said  John  Qouldin)  in  trust,  to  secure  by  such 
provisions  in  said  deeds  as  said  trustees  may  deem  dis- 
creet and  efficacious  and  reasonable  the  payment  of 
said  bonds. 

Eighth.  The  said  L.  B.  Conway,  William  S.  White, 
and  the  adult  heirs  and  distributees  of  Silas  B.  Qoul- 
din, and  their  wives  respectively,  shall  execute  good 
and  sufficient  deeds  of  release,  releasing  unto  the  said 
Thomas  W.  Qouldin  and  James  F.  Qouldin  all  the  in- 
terests and  claims  of  said  parties  respectively,  of,  in, 
and  to  the  estate  of  said  John  Qouldin,  and  releasing 
and  discharging  the  latter  as  executors  of  said  Joha 
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Oouldin,  from  all  liability  or  obligation  to  tbem  over     1876. 
and  beyond  the  obligation  for  the  payment  of  moneys     t^, 

as  imposed  and  directed  by  this  award.  

And  it  is  ordered  that  said  Wilton  S.  Gouldin,  Wil-  White, 

'  by  Ac, 

liam  M.  Gouldin  and  John  G.  Gouldin  be  summoned       v. 
to  the  next  term  of  this  court  to  show  cause,  if  any    ex^tors 
they  can,  against  this  award.  *  ^^• 

In  October  1869  and  in  September  1870  and  1871 
certain  creditors  of  William  S.  White  in  Virginia, 
whose  debts  were  contracted  prior  to  the  death  of 
John  Gouldin,  instituted  proceedings  in  the  county 
and  circuit  courts  of  Caroline,  against  said  White  and 
the  executors  of  said  Gouldin,  to  have  satisfaction  of 
their  debts  out  of  the  money  directed  by  the  award  to 
be  paid  by  the  executors  to  William  S.  White;  and  in 
these  proceedings  there  were  orders  by  the  court  that 
the  debts  should  be  paid  by  T.  W.  and  James  F. 
Gouldin,  the  executors,  when  the  money  they  owed 
became  due. 

In  November  1871  Mrs.  Lavinia  C.  White,  by  her 
next  friend  L.  B.  Conway,  filed  her  bill  in  the  circuit 
<50urt  of  Caroline  county,  setting  out  the  foregoing 
&ct8.  She  says,  her  husband  has  little  or  no  means, 
and  it  is  with  great  difficulty  that  he  can  support  her 
and  her  children,  and  that  not  comfortably.  That  the 
said  $8,000  and  the  interest  thereon,  directed  to  be 
paid  by  Thomas  W.  and  James  F.  Gouldin  to  said 
White,  arises  from  the  land  of  her  father,  which  was 
directed  to  be  sold  by  his  will,  and  which  is  still  in 
the  possession  of  said  Thomas  W.  and  James  F.  Goul- 
din, his  executors;  and  the  fund  has  not  been  paid 
either  to  William  S.  White  or  the  creditors  who  have 
sought  to  subject  it,  naming  them;  that  said  White 
has  not  reduced  the  said  fund  into  his  possession  by 
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1876.     unconditional    decrees,   judgments,    assignments,   or 
Term.    Otherwise;  nor  has  she,  the  plaintiff',  personally  united 


in  or  been  bound  by  any  such  proceedings.     And 

^^y^^*  making  Thomas  W.  and  James  F.  Qouldiu,  as  execu- 
V.  tors  and  in  their  own  right,  and  the  said  creditors, 
ex'tors  naming  them,  parties  defendants,  she  prays  that  the 
*  ^'  said  Gouldins  may  be  enjoined  from  paying  any  part 
of  said  fund  to  the  said  creditors;  that  it  may  be  set- 
tled upon  her  for  the  support  of  herself  and  her  chil- 
dren ;  and  for  general  relief. 

The  creditors  answered,  insisting  that  Mrs.  White 
was  bound  by  the  submission  and  award  and  the  order 
of  the  court  upon  the  award;  and  that  the  fund  had 
been  by  these  proceedings  reduced  into  possession  by 
the  husband. 

Several  witnesses  were  examined,  who  proved  the 
insolvent  condition  of  White,  and  the  number  of  the 
children. 

The  cause  was  removed  to  the  circuit  court  of  Spot- 
sylvania, and  came  on  to  be  heard  on  the  25th  of  No- 
vember 1872;  when  the  court  held  that  there  had 
been  a  reduction  into  possession  by  William  S.  White 
of  the  estate  sought  to  be  settled  on  the  plaintiff,  by 
the  award  which  was  entered  as  a  decree  in  the  case, 
ez  parte  Gouldin,  in  Caroline  circuit  court  on  the  28d 
of  September  1869.  The  injunction  was  therefore 
dissolved,  and  it  was  decreed,  by  the  consent  of  Wil- 
liam S.  White,  that  after  the  payment  of  the  debts  to 
the  creditors  named,  and  any  other  debts  of  William 
S.  White  which  might  be  made  out  of  said  funds,  the 
balance  of  the  fund  should  be  paid  to  L.  B.  Conway, 
as  trustee,  for  the  sole  and  exclusive  use  and  benefit  of 
the  said  Lavinia  C.  White.  From  this  decree  Mrs. 
White,  by  her  next  friend,  obtained  an  appeal  to  this 
court. 
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E.  C.  Moncure  and  A.  B.  Chandler^  for  the  appellant.     1876. 

March 


Term. 


E.  P.  Chandler  J  Braxton  and  Wallace^  for  the  appel- 


lees. 'V'i^^' 

by  Ac, 

V. 

Anderson,  J.,  delivered  the  opinion  of  the  court.         ex'tore 

&  als. 

John  Qouldin,  by  his  last  will,  bearing  date  Ist  day 
of  Febrnary  1863,  and  probated  March  9th  following, 
after  the  payment  of  his  debts,  desired  that  all  his 
lands,  except  the  land  he  bought  of  the  Buckners, 
called  the  Summer-house  tract,  and  the  land  he  bought 
of  Catharine  Merryman's  estate,  be  divided  into  three 
lots,  which  are  described,  and  gives  to  his  son  James 
F.  Gouldin  the  first  choice  of  the  three  lots,  and  to 
his  son  Thomas  W.  Gouldin  the  second  choice. 

He  bequeaths  to  his  granddaughter  Josephine  A. 
Broadus,  for  life,  with  remainder  to  her  issue,  if  any, 
and  in  default  of  issue  to  his  children  and  their  legal 
representatives,  the  sum  of  three  thousand  dollars  in 
bank  stock  and  two  servants. 

To  his  son  Thomas  W.  Gouldin  a  specific  legacy, 
including  a  number  of  servants. 

To  his  son  James  F.  Gouldin  a  similar  specific  leg- 
acy. 

To  the  estate  of  his  son  Silas  B.  Gouldin,  the  in- 
terest of  Silas  B.  Qouldin,  Jr.,  which  he  bought  of  C. 
C  Jett,  trustee. 

To  his  daughters,  Martha  J.  Broadus,  Lavinia  C. 
White  and  Bettie  J.  Conway,  he  makes  severally  spe- 
cific legacies  of  slaves. 

To  his  daughter  Lavinia  C.  White  he  gives  the 
money  he  lent  her  husband  Wm.  S.  White,  and  his 
watch;  to  his  daughter  Bettie  Conway  one  thousand 
dollars,  to  be  added  to  what  she  has  already  received; 
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1876.    and  to  his  daughter  Martha  J.  Broadus  he  lends  the 

Term,    f^^^a  ou  which  she  resides,  for  her  use  and   benefit 

during  her  life,  and  at  her  death  to  return  to  his  heirs 


White,  QY  their  legal  representatives. 

V.  *        All  the  balance  of  his  estate,  not  already  disposed 

ex'tore^  of,  he  directs  shall  be  equally  divided  into  four  parts. 

^  ^^-     After  the  sale  of  the  land,  one  part  to  go  to  the  heirs 

of  his  son  Silas  B.  Gouldin,  pne  part  to  his  daughter 

Martha  J.  Broadus,  one  to  Lavinia  C.  White,  and 

one  part  to  Bettie  J.  Conway. 

That  portion  of  his  estate  included  in  the  foregoing 
residuary  clause,  allotted  to  the  heirs  of  his  son  Silas, 
he  leaves  in  the  hands  of  his  executors,  to  be  sold  or 
not  as  they  may  think  best  for  the  children,  and 
equally  divided  among  them.  And  that  portion  al- 
lotted to  his  daughter  Martha  J.  Broadus,  as  well  as 
the  farm  on  which  she  resides,  he  leaves  also  in  the 
hands  of  his  executors,  in  trust,  for  her  use  and  bene- 
fit during  her  life,  and  at  her  death  to  return  to  his  chil- 
dren, &c.  He  directs  his  executors  to  sell  the  portion 
of  his  estate  which  is  included  in  the  residuary  clause^ 
as  soon  after  the  payment  of  his  debts  as  they  may 
think  best  for  the  benefit  of  the  legatees  interested. 
And  he  appoints  his  sons  Thomas  W.  Gouldin  and 
James  F.  Gouldin  his  executors,  and  requires  of  them 
no  security. 

William  S.  White  removed,  with  his  wife  Lavinia 
and  their  seven  children,  to  the  state  of  Georgia,  in 
1863,  where  they  remained  until  1871,  when  they  re- 
moved to  the  state  of  Tennessee,  where  they  now  re- 
side. This  is  a  suit  by  Mrs.  Lavinia  C.  White,  by  bill 
in  chancery,  for  a  settlement  on  her  and  her  children 
of  the  foregoing  legacy.  The  bill  alleges  that  her 
husband,  William  S.  White,  has  little  or  no  means^ 
and  can  with  great  difficulty  support  her  and  her  chil- 
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dren,  and  that  not  comfortably.  The  evidence  shows  1876. 
very  clearly  that  he  is  insolvent.  The  issue  is  between  Term. 
hor  and  creditors  of  her  husband,  who  seek  to  subject 


her  legacy  to  the  payment  of  his  debts.     When  these  ^^^*^' 
debts  were  contracted  the  property  involved  in  this       v. 
controversy  was  neither  hers  nor  her  husband's.     It    ex'tors 
was  the  property  of  John  Qouldin,  who  subsequently     ^  ^^' 
bequeathed  it  to  his  daughter. 

The  wife  had  rights  in  this  legacy  independently  of, 
and  adversely  to  her  husband.  The  theory  of  this 
branch  of  equity  jurisprudence,  is  very  clearly  stated  by 
Mr.  Story  (2  Stor.  Eq.  §  1405).  "By  marriage  (he  says) 
the  husband  clearly  acquires  an  absolute  property  in 
all  the  personal  estate  of  his  wife  capable  of  immediate 
and  tangible  possession.  But  if  it  is  such  as  cannot  be 
reduced  into  possession' except  by  an  action  at  law,  or 
by  a  suit  in  equity,  he  has  only  a  qualified  interest 
therein,  such  as  will  enable  him  to  make  it  an  absolute 
interest  by  reducing  it  into  possession.  If  it  is  a  chose 
in  action^  properly  so-called,  that  is,  a  right  which  may 
be  asserted  by  an  action  at  law,  he  will  be  entitled  to 
it  if  he  has  actually  reduced  it  into  possession  in  his 
lifetime.  (Mr.  Story  says  a  judgment  is  not  sufficient; 
upon  which  we  give  no  opinion.)  But  if  it  is  a  right 
which  must  be  asserted  in  a  court  of  equity,  as  where 
it  is  vested  in  trustees  who  have  the  legal  property,  he 
has  still  less  interest  He  cannot  reach  it  without  ap- 
plication  to  a  court  of  equity,  in  which  he  cannot  sue 
without  joining  her  with  him;  although  perhaps  a 
court  of  law  might  permit  him  to  do  so,  or  at  least  to 
use  her  name  without  her  consent.  If  the  aid  of  a 
court  of  equity  is  asked  by  him  in  such  case  it  will 
make  him  provide  for  her,  unless  she  consents  to  give 
such  equitable  property  to  him/'  Baldwin^  J.,  in 
Terby  ^  wife  v.  Lynch  ^  al.  Z  Gratt.  439,  476,  said,  "It 
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1876.     will  be  found  that  whenever  the  husband  has  not  the 

Tenn.    Unlimited  disposition  by  assignment  of  chx>ses  in  action  of 

the  wife,  they  are  such  as  are  not  assignable  at  common 


White,  law,  as  debts  due  her  on  bonds  or  otherwise,  money  in 
V.  funds,  legacies,  trust  funds,  and  other  property  recov- 
ex'tors  crable  by  action  or  suit.'*  The  property  in  this  case 
*  *^-  is  a  legacy,  which  is  only  recoverable  by  suit  in  equity; 
and  in  a  suit  for  such  purpose  by  the  husband  he  must 
join  the  wife  as  plainti£  And  if  the  husband  had 
brought  suit  in  this  case  to  procure  said  legacy, 
or  any  portion  of  his  wife's  fortune,  a  settlement 
would  have  been  decreed  to  the  wife  upon  her  request. 
In  such  case  it  is  of  no  consequence,  whether  the  for- 
tune accrues  before  or  during  a  marriage,  the  equity 
of  the  wife  will  attach  to  it.  (Stor.  Eq.  §  1408.)  And 
the  legacy  having  been  made  to  her  during  the  mar- 
riage, and  after  the  debts  sought  to  be  enforced  against 
it  were  contracted,  she  has  a  higher  equity  against  the 
claims  of  her  husband's  creditors,  because  the  debts 
could  not  have  been  contracted  on  the  faith  of  the 
property  now  claimed  by  her.  All  who  claim  under 
the  husband  must  take  his  interest  subject  to  the  same 
equity. 

The  wife  was  then,  in  this  case,  invested  with  a  pro- 
perty by  the  will  of  her  father,  of  which  she  could  not 
be  divested  by  her  husband  or  his  creditors  by  any 
legal  proceeding  except  by  suit  in  equity,  to  which  she 
was  a  party.  The  wife  may  not  only  assert  her  right 
to  a  settlement  in  a  suit  brought  by  the  husband  or  his 
assignee  to  extinguish  her  right,  by  way  of  defence;  but 
she  may  bring  a  separate  and  independent  suit  in  her 
'  own  name  by  her  trustee,  against  the  husband  and  his 
assignee,  to  prevent  her  property  being  subjected  to 
the  marital  rightR  of  her  husband,  and  to  have  it,  or  a 
part  of  it,  settled  upon  her  and  her  children.     It  was 
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at  one  time  supposed  that  the  wife  could  ouly  assert  1876. 

her  equity  in  a  suit  by  the  husband  or  his  assignee  to  Term, 
acquire  her  property  absolutely,  only  upon  the  prin- 


ciple that  he  who  asks  equity  must  do  equity.     But  it  ^^i^®' 
seems  to  be  settled  now,  that  the  wife's  equity  consti-       v.  * 
tntes  a  valuable  consideration  to  support  a  post-nuptial    ex'tois 
settlement  by  her  husband;  and  it  is  now  firmly  estab-     *  ^• 
lished  that  she  may  recover  her  property  in  a  suit 
brought  by  her  or  her  trustee  for  the  purpose  of  as- 
serting her  claim  to  a  settlement,  and  that  a  court  of 
equity  will  decree  to  her  the  whole  of  it  if  only  a  rea- 
sonable settlement.     Poindexter  ^  wife  v.  Jeffries  ^  ab.j 
16  Gratt.   863;  Stor.  Eq.,  §  1877  a;  Davis'  widow  v. 
Davis*  creditors^  25  Gratt.  587. 

But  it  is  contended  by  the  appellees,  that  the  right  of 
the  husband  to  the  wife's  legacy  in  this  case  has  be- 
come absolute,  and  the  wife's  equity  extinguished  by 
the  submission  and  award  of  arbitrators,  and  the  en- 
tering up  said  award  ex  parte  as  the  decree  of  the  court. 

It  does  not  appear  that  the  appellant  was  a  party  to 
that  submission.  The  deed  of  submission  is  signed 
and  sealed  by  William  8.  White,  and  under  his  signa- 
ture is  written,  "For  self  and  Lavinia  C.  White." 
There  is  nothing  to  show  that  her  signature  is  there 
either  by  her  act  or  by  her  authority,  or  with  her  as- 
sent Indeed  it  does  not  purport  to  have  been  signed 
by  her.  It  only  purports  to  have  been  signed  and 
sealed  by  William  S.  White  for  himself  and  Lavinia 
C  White.  She  puts  in  issue  the  fact  of  execution  by 
her  bill,  by  the  averment  that  she  has  not  personally 
united  in  or  been  bound  by  any  of  those  proceedings; 
and  there  is  nothing  in  the  record  to  show  that  she 
participated  in  them  in  any  manner.  At  the  time  of 
these  proceedings,  from  their  inception  to  their  end- 
ing, she  was  not  present,  but  resided  in  a  distant  state. 
Vol.  XXVII — 64 
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1876.     and  in  all  probability  had  no  knowledge  of  what  wa» 

Tern.    g^^"g  ^^*     Her  husband  disclaims  any  authority  from 

her  to  assent  to  the  submission,  or  to  confirm  or  sane- 


White,  tjQjj  |.jjg  award,  and  there  is  no  proof  of  her  know- 

V.  '  ledge  or  assent, 
ex'tore  Is  it  competent  for  the  husband,  in  the  absence  of 
&  ais.  jjjg  wife,  and  without  her  consent  or  knowledge,  to 
enter  into  an  agreement  with  the  executors  of  her 
father  and  the  legatees,  to  submit  to  arbitration  her 
legacy,  which  he  could  only  recover  by  suit,  by  suing 
jointly  with  her  in  equity,  and  in  which  suit  he  could 
not  recover  without  making  a  settlement  on  her,  and 
to  agree  that  the  award  should  be  made  the  decree  of 
court  under  a  rule,  thereby  depriving  the  wife  of  her 
right  to  a  settlement?  It  would  be  a  fraud  upon  the 
rights  of  the  wife.  If  she  were  notified  of  the  pro- 
ceeding, she  might  invoke  the  interposition  of  a  court 
of  equity  to  restrain  the  arbitrators  from  proceeding  ta 
award  the  payment  of  her  legacy  to  her  husband,  or 
her  husband  from  receiving  it,  without  making  a  rea- 
sonable settlement  on  her  and  her  children.  It  does 
not  appear  that  she  was  ever  served  with  notice  of  the 
award  or  of  the  i;ule  of  court.  The  whole  proceeding 
was  ex  parte  as  to  her,  and  should  not  be  allowed  to 
deprive  her  of  her  right  to  a  settlement.  The  award 
itself  is  but  a  chose  in  action,  and  doubtless  was  not 
intended  by  the  arbitrators  to  settle  and  adjust  any 
questions  involving  the  marital  rights  of  the  husband 
or  wife;  nor  was  the  litigation  of  any  such  matters 
contemplated  or  designed  by  the  parties  in  their  deed 
of  submission;  nor  was  there  in  fact  any  such  ques- 
tion canvassed  or  passed  upon  by  the  arbitrators  in 
making  up  their  award.  The  only  purpose  was  ta 
ascertain  the  extent  of  the  executors'  liabilities,  and 
the  amount  due  to  each  legatee;  and  the  direction  that 


Digitized  by 


Google 


&  als. 


COURT    OF  APPEALS    OF  VIRGINIA.  507 

the  executors  should  pay  to  William  S.  White  the     1876. 
legacy  due  to  his  wife  was  given  evidently  without     Term. 

reference  to  any  question  as  to  the  right  of  the  wife 

to  a  settlement,  and  without  intending  to  pass  upon  ^^J^^' 
such  right.     The  award  has  not  been  executed;   the       v.  ' 
ex  parte  decree  has  not  been  performed;  the  subject    ex'tore^ 
matter  remains  in  statu  quo.     What  is  there  to  pre- 
clude the  wife  from  now  filing  her  bill,  and  asking 
that  the  ex  parte  decree  may  be  reformed,  and  that  the 
amount  awarded  her  should  not  be  paid  to  her  hus- 
band or  his  creditors,  but  that  it  be  settled  on  her  and 
her  children;  as  she  has  done  in  this  case? 

But  does  the  award  and  the  ex  parte  decree  of  the 
court,  if  valid,  vest  the  plaintifi*'s  legacy  absolutely  in 
her  husband,  and  debar  her  of  her  right  to  proceed  in 
equity  for  a  settlement? 

"No  act  or  intention  of  the  husband  which  stops 
short  of  an  actttal  reduction  into  possession,  or  of  an 
entire  extinguishment  of  the  original  right  of  action 
in  the  wife,  in  some  of  the  modes  indicated,  can  ope- 
rate so  as  to  destroy  her  right."  Allen^  J.,  in  Yerby  ^ 
wife  V.  Lynch  ^  al,^  Z  Gratt.  489,  495.  In  this  case 
there  has  been  no  actual  reduction  of  the  wife's  legacy 
by  the  husband  into  possession.  The  residuum  con- 
sisted of  lands,  which  the  executors  were  required  to 
sell  as  soon  after  payment  of  testator's  debts  as  they 
may  think  best  for  the  legatees  interested.  The  bill 
alleges  that  said  lands  are  still  held  by  the  executors 
unsold,  and  the  legacies  which  are  to  be  raised  by  the 
sale  thereof  have  not  been  paid;  that  the  legacy  to 
the  plaintiff  has  not  been  paid  to  her  husband  or  to 
his  creditors,  and  that  she  is  not  precluded  by  reason 
of  sai^  award  and  ex  parte  decree,  to  which  she  was 
not  a  party,  from  obtaining  a  decree  against  the  exec- 
utors in  this  suit.    She  is  willing  to  accept  the  amount 
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1876.     in  satisfaction  of  her  legacy  as  ascertained  by  the  said 

Tmn.    arbitrators;  but  asks  that  the  same  may  be  settled  upon 

her  for  the  support  of  herself  and  children,  free  from 


White,  ^jjg  control  or  appropriation  of  her  husband,  or  any  of 
V.  '  his  creditors.  Admitting  said  award  and  tx  jxjorie  de- 
ex»tors  cree  to  be  binding  as  between  her  husband  and  the 
*  *^^*  other  parties  to  the  same,  it  cannot  be  binding  as  be- 
tween her  and  any  of  the  parties  thereto,  she  not 
having  been  a  party  to  either.  And  the  decree  that 
the  executors  should  execute  their  bonds  to  William 
S.  White  for  the  amount  of  his  wife's  legacy  so  ascer- 
tained, and  execate  a  deed  of  trust  upon  certain  lands  as 
security  for  the  same,  upon  receiving  refunding  bonds 
with  security  satisfactory  to  them,  from  the  said  Wil- 
liam S.  White,  and  deeds  of  release  from  the  said 
William  S.  White  and  Lavinia  C,  his  wife,  of  all  the 
interests  and  claims  of  said  parties  in  and  to  the  estate 
of  John  Gouldin,  deceased;  and  moreover,  releasing 
said  Thomas  W.  and  James  F.  Gouldin  of  all  liability 
and  obligation  to  them,  over  and  beyond  their  obli- 
gation for  the  payment  of  moneys,  as  imposed  and 
directed  by  said  award,  having  never  been  performed; 
and  the  payment  to  W.  S.  White  by  the  executors  be- 
ing conditioned  upon  the  performance  of  said  several 
acts  by  tke  said  Wm.  S.  White,  which  be  has  not  chosen 
to  perform,  and  upon  the  execution  of  a  joint  deed  of 
release  by  the  said  Wm.  S.  White  and  Lavinia  C.  White, 
which  it  was  at  least  optional  with  her  to  perform  or 
not,  it  seems  to  the  court  that  said  conditional  award 
and  decree  not  having  been  performed  by  the  hus- 
band, and  not  obligatory  upon  the  executors  until  per- 
formed by  William  S.  White  and  Lavinia  C,  his  wife, 
and  being  incapable  of  a  coerced  performance  by  the 
wife,  they  cannot  be  regarded  as  even  constructively  a 
reduction  by  the  husband  of  the  wife's  legacy  into  his 
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possession.    Nor  can  said  award  and  decree,  under     1876. 
the  circumstances  and  in  connection  with  the  facts,  be     Term. 

regarded  as  a  surrender  or  waiver  by  the  wife,  or  ex 

tinguishment  of  her  equity.  ^^&c^' 

Courts  of  equity  will  interpose  to  secure  to  the  wife  v. 
her  equity  to  a  settlement — first,  when  the  husband  ex*tora 
seeks  aid  or  relief  in  a  court  of  equity  in  regard  to  *  ^* 
her  property;  secondly,  when  he  makes  an  assignment 
of  her  equitable  interest;  and,  thirdly,  where  she 
seeks,  as  plaintiff,  relief  in  equity  against  ber  husband, 
or  bis  assignees,  in  regard  to  her  equitable  interests. 
It  is  true,  she  may  waive  a  settlement,  and  agree  that 
the  equitable  fund  shall  be  wholly  and  absolutely  paid 
over  to  her  husband.  But  it  must  very  satisfactorily 
appear  that  such  was  her  wish.  In  a  pending  pro- 
ceeding her  consenf  must  be  given  before  a  settlement 
under  the  decree  is  completed,  and  her  consent  must 
be  given  in  open  court  or  under  a  commission.  Such 
is  the  respect  which  the  courts  of  equity  have  for  the 
wife's  equity.  And  in  some  cases  a  court  of  equity 
will  not  allow  the  wife  to  dispense  with  a  settlement 
out  of  her  property,  as  where  she  had  been  a  ward  of 
the  court  of  chancery  and  married  without  its  autho- 
rity.    2  Story  Eq.  §§  1404  and  1418. 

As  to  the  amount  which  should  be  settled  .upon  the 
wife — whether  a  part  or  the  whole  of  her  legacy,  and, 
if  only  a  part,  what  proportion — depends  upon  what 
would  be  a  reasonable  settlement.  The  court  is  not 
prepared  to  say  that  the  whole  of  the  wife's  legacy  in 
this  case  ought  not  to  be  settled  on  her  and  her  chil- 
dren. If  it  is  not  more  than  would  afford  them  a  rea- 
sonable support,  being  property  given  to  her  by  her 
father,  and  upon  the  faith  of  which  the  debts  in  ques- 
tion could  not  have  been  contracted,  and  evidently  not 
intended  to  go  to  her  husband,  for  even  the  debt  due 
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1876.  the  testator  by  the  husband  he  gives  to  her,  it  would 

Te^.  i^ot  be  an  unreasonable  settlement     But  there  ought 

to  be  an  account,  to  ascertain  what  would  be  a  reaeon- 


whi te,  able  allowance.     The  court  is  therefore  of  opinion,  to 
V.   '    reverse  the  decree  with  costs,  and  to  remand  the  cause, 
ex'tors  ^  to  be  proceeded  with  in  conformity  with  the  principles 
&  ais.     herein  declared. 

Decree  reversed. 
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Walkbr  v.  Bbauchlbr. 

April  27. 

B,  a  Qennan  by  birth,  was  the  owner  of  a  tract  of  twenty-four  acres  of       1876. 

Inarch 
land  on  which  he  lived,  in  the  county  of  Alexandria,  near  George-      Term 

town.  In  June  1859,  to  secure  a  debt  of  $300,  which  he  owed  to  P 
of  Georgetown,  payable  in  two  years,  he  conveyed  the  land  to  J,  the 
son-in-law  of  P,  in  trust  to  secure  the  payment  of  the  debt,  and  if 
the  debt  was  not  paid,  he  was,  on  the  request  of  P,  to  advertise  the 
land  in  a  paper  published  in  A,  and  sell  at  public  auction.  In  1 86 1 
the  union  forces  having  taken  possession  of  that  part  of  the  county, 
6  removed  with  his  family  to  Fairfax  court-house,  and  remained  there 
until  the  close  of  the  war.  In  October  1864,  J  having  advertised  the 
sale  of  the  land  in  a  paper  in  A,  sold  it  at  public  auction  in  George- 
town, when  Mrs.  B,  the  wife  of  B,  and  niece  of  P,  bought  it  at  a  re- 
duced price.  W  was  present  at  this  sale.  Mrs.  B  and  her  husband 
afterwards  sold  it  to  W  and  S  at  the  same  price,  and  afterwards  W 
bought  out  S,  and  made  permanent  improvements  upon  it.  In  1870 
B  filed  his  bill  against  W,  &c.,  to  set  aside  the  sale  and  conveyances. 
Held: 

1.  B  being  within  the  confederate  lines,  and  P  being  in  the  union 

lines  during  the  war,  B  could  not  legally  pay,  or  P  receive  his 
debt,  and  therefore  the  deed  of  trust  could  not  be  enforced, 
and  the  sale  was  invalid. 

2.  W  having  been  present  at  the  sale,  and  knowing  the  circum- 

stances, can  stand  in  no  better  condition  than  the  purchaser  at 
the  sale,  and  his  title  therefore  is  invalid. 

3.  B  is  entitled  to  have  his  land,  he  paying  to  W  the  amount  of 

the  debt  which  he  owed  to  P. 

4.  B's  debt  is  not  to  bear  interest  during  the  war. 

5.  B  having  delayed  for  four  years  after  the  war  had  closed  to  as- 

sert his  right  to  the  property,  and  permitted  W  to  put  valuable 
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1876.  £^<^  permanent  improvements  upon  it,  believing  that  he  had 

M^*^^  an  undisputed  title  to  it,  W  is  to  be  charged  for  the  rents  and 

profits  of  the  land,  exclusive  of  his  improvements,  whilst  he 

held  it,  and  to  be  allowed  a  reasonable  compensation  for  the 
Walker  *        .  ,     ^  ^  .      ^       t.    ,.. 

y  permanent  improvements  he  has  made  upon  it,  though  this 

Beauchler.  shall  be  in  excess  of  the  rents  and  profits. 

In  June  1854,  John  Beauchler,  a  German  by  birth, 
purchased  of  Luke  Osborn  a  small  tract  of  twenty- 
four  acres  of  land,  lying  in  the  county  of  Alexandria, 
within  some  three  or  four  miles  of  Georgetown,  at  the 
price  of  $850.  Though  the  building  upon  the  land 
was  very  small,  Beauchler  seems  to  have  lived  in  it 
until  1861,  when  the  late  war  having  broken  out,  and 
the  union  forces  having  taken  possession  of  that  part 
of  the  county,  he  removed  with  his  family  to  FairfjEix 
court-house. 

Whilst  Beauchler  was  living  on  the  land,  viz:  on 
the  6th  of  June  1859,  he  conveyed  it  to  Frederick  W. 
Jones  of  Georgetown,  in  trust  to  secure  a  debt  of  $300, 
which  he  owed  to  Joseph  N.  Fearson  of  Georgetown. 
This  debt  was  evidenced  by  a  promissory  note,  payable 
in  two  years  from  its  date,  which  was  the  date  of  the 
deed,  with  interest  payable  semi-annually;  and  the 
deed  provided,  that  upon  any  default  of  payment  in 
the  interest  or  principal  of  said  note,  Jones,  upon  the 
written  request  of  Fearson,  should  proceed  to  sell  the 
land,  or  so  much  of  it  as  might  be  necessary,  at  public 
auction,  upon  such  terms  as  he  should  deem  most  for 
the  interest  of  both  parties,  first  giving  twenty  days 
notice  of  the  time,  place  and  terms  of  sale,  in  some 
newspaper  published  in  the  city  of  Alexandria. 

In  October  1864,  on  the  request  of  Fearson,  Jones 
having  advertised  the  sale  in  an  Alexandria  paper,  pro- 
ceeded to  sell  the  land  at  public  auction  in  the  city  of 
Georgetown,  when  it  was  purchased  by  Mrs.  Julianna 
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Barrett,  the  wife  of  Erastus  B.  Barrett,  for  the  sum  of     1876. 
$425,  and  Jones  conveyed  the  land  to  her.    In  Febru-    xenn. 

ary  1865  Mrs.  Barrett  and  her  husband  conveyed  the 

land  to  Robert  Walker  and  Franklin  Scott  at  the  same   Waikcr 

V. 

price;  and  in  January  1869  Scott,  in  consideration  of  Beauchier. 
$400,  conveyed  his  undivided  moiety  to  Walker. 

In  October  1870  Beauchier  filed  his  bill  in  the 
county  court  of  Alexandria  county  against  Walker, 
Jones,  and  the  unknown  personal  representative  of 
Fearson,  to  set  aside  the  sale  by  Jones,  and  the  deeds 
which  had  been  executed  by  Jones  and  the  subsequent 
holders.  He  set  out  the  facts  above  stated ;  stated  that 
he  had  gone  in  1861  within  the  confederate  lines;  that 
when  the  notice  of  sale  was  given,  and  the  sale  made, 
he  was  living  in  the  state  of  Virginia,  and  was,  be- 
cause of  the  existence  of  war  and  military  regulations, 
unable  to  visit  the  place  from  which  he  had  fled,  or 
where  the  pretended  sale  occurred,  and  that  he  had  no 
notice  of  the  sale.  He  insisted  that  Jones  was  not 
authorized  to  sell  the  land  in  Georgetown,  outside  of 
the  state  of  Virginia,  and  the  sale  was  a  nullity;  that 
Jones  was  the  son-in-law  of  Fearson,  and  that  Mrs. 
Barrett  was  his  niece,  and  had  been  reared  by  him  as 
one  of  bis  own  family,  and  that  Walker  at  the  time  of 
his  purchase  of  the  land  was  aware  of  the  plaintiff's 
right,  and  of  the  irregularities  in  the  sale. 

Walker  answered  the  bill.    He  said  he  was  present 

at  the  sale;  that  it  was  well  attended,  and  brought  a 

full  price ;  that  it  was  fair  in  every  particular,  so  far  as 

he  knew  or  believed.    That  he  is  a  bmajide  purchaser 

for  value  without  notice;  and  he  relies  upon  the  laches 

of  the  plaintiff  in  delaying  so  long  to  bring  his  suit, 

with  the  knowledge  that  he  was  making  large  im-* 

provements  upon  the  property. 

A  number  of  witnesses  were  examined  as  to  the 
Vol.  xxvn— 66 
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1876.     value  of  the  land,  its  condition  when  sold,  and  the 

Term,    improvements  put  upon  it  by  Walker.     The  commis- 

sioner,  who  was  directed  to  report  upon  the  question. 


Walker  p^^  i]^q  value  at  the  time  of  the  sale  at  $600;  to  which 
Beauchier.  both  parties  excepted.  Some  of  the  witnesses  thought 
it  sold  for  a  full  price,  and  others  for  more  than  it  was 
worth;  and  some  thought  that  Walker's  improvements 
cost  more  than  land  and  improvements  would  sell  for. 
The  cause  came  on  to  be  heard  on  the  4th  of  De- 
cember 1871,  when  the  court  set  aside  the  sale  of  the 
land  made  by  Jones  in  October  1864,  and  declared  his 
and  the  subsequent  deeds  null,  so  far  as  respected  the 
conveyance  of  any  title  to  said  land  as  against  Beauch- 
ler;  and  a  commissioner  was  directed  to  report  the 
amount  of  the  debt  due  from  Beauchler  to  Fearson, 
omitting  interest  during  the  war,  and  an  account  of 
rents  and  profits,  and  the  improvements  made  upon 
the  land  since  October  1864,  which  was  to  be  set  off 
against  the  rents.  From  this  decree  Walker  obtained 
an  appeal  to  the  circuit  court  of  the  county  of  Alexan- 
dria; but  the  decree  was  aflSrmed  by  that  court  by  its 
decree  of  the  28th  of  May  1872.  And  Beauchler 
waiving  all  demand  for  rents  beyond  the  value  of  the 
improvements,  the  court  made  a  decree  in  favor  of 
Walker,  as  substituted  to  the  rights  of  Fearson  against 
Beauchler,  for  the  sum  of  $300,  with  interest  from 
June  6th,  1860,  until  June  6th,  1861;  and  from  April 
10th,  1865,  till  paid;  and  if  not  paid  within  ninety 
days  from  the  date  of  the  decree,  then  commissioners 
named  were  to  proceed  to  sell  the  land,  &c.  And 
thereupon  Walker  applied  to  a  judge  of  this  court  for 
an  appeal;  which  was  allowed. 

F.  L.  Smithy  Jr.^  for  the  appellant. 
Smootj  for  the  appellee. 
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Staples,  J.,  delivered  the  opinion  of  the  court:  umh 

Term. 

Whatever  may  be  the  diversity  of  opinion  in  respect 


to  the  validity  of  actb  done  under  the  authority  of  the  Walker 
confederate  government,  there  is  one  proposition,  cer-  Beauchier. 
tainly,  as  to  which  the  courts  are  now  generally  agreed: 
that  is,  that  the  late  war  between  the  two  sections 
was  a  civil  war  in  the  most  literal  and  comprehensive 
sense  of  the  term,  and  was  attended  by  all  the  inci- 
<lents  and  consequences  of  a  war  between  independent 
nations.  Having  no  common  superior  to  judge  be- 
tween them,  the  two  sections  stood  precisely  in  the 
same  predicament  as  two  nations  who  engage  in  a 
contest  and  have  recourse  to  arms.  Numerous  cases 
in  the  state  courts  might  be  cited  in  support  of  these 
propositions;  but  it  is  unnecessary.  A  reference  to 
some  of  the  decisions  made  by  the  supreme  court  of 
the  United  States  will  be  conceded  by  all  as  sufficient 
for  that  purpose.  In  Brown  v.  SiaitSy  15  Wall.  U.  S. 
R.  177,  Mr.  Justice  Field  said:  It  is  unnecessary  to 
go  at  length  over  the  grounds  upon  which  this  court 
has  repeatedly  held  that  the  statutes  of  limitation  of 
the  several  states  did  not  run  against  the  right  Of  ac- 
tion of  parties  during  the  continuance  of  the  civil 
war.  It  is  sufficient  to  state,  that  the  war  was  accom- 
panied by  the  general  incidents  of  war  between  inde- 
pendent nations;  that  the  inhabitants  of  the  Confede- 
rate States,  on  the  one  hand,  and  of  the  loyal  states, 
on  the  other,  became  thereby  reciprocally  enemies  to 
each  other,  and  were  liable  to  be  so  treated,  without 
reference  to  their  individual  dispositions  or  opinions; 
that  during  its  continuance  all  commercial  intercourse 
and  correspondence  between  them  were  interdicted  by 
principles  of  public  law,  as  well  as  by  express  enact- 
ments of  congress;  that  all  contracts  previously  made 
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1876.     between  them  were  suspended;  and  that  the  courts  of 

Tem.    each  belligerent  were  closed  to  the  citizens  of  the 

other.     See  opinion  of  Judge  Jcynes  in  BUlgerry  v. 


Wdker  Branch  ^  Sans,  19  Gratt.  393,  417,  and  cases  cited, 
Beauchier.  The  prohibition  here  alluded  to  by  Mr.  Justice 
Fieldj  it  has  been  held  in  numerous  cases,  affected 
debtors  and  creditors  on  either  side  equally  with  those 
who  did  not  bear  that  relation;  so  that  the  transmis- 
sion or  payment  of  money  for  any  purpose  was  utterly 
forbidden.  It  was  unlawful  for  the  debtor  to  pay,  it 
was  unlawful  for  the  creditor  to  receive.  It  was  un- 
lawful for  them  to  have  any  intercourse,  communica- 
tion, or  correspondence,  whatever,  upon  any  subject  or 
for  any  purpose.  The  operation  of  the  contract  dur- 
ing the  war  was  as  completely  suspended  as  though  it 
had  never  had  any  existence.  In  the  language  of  the 
supreme  court  of  New  York  in  the  famous  case  of 
Oriswold  v.  Waddingtony  16  John  R.  488,  the  idea  that 
any  remission  of  money  may  be  lawfully  made  to  an 
enemy  is  repugnant  to  the  very  rights  of  war,  which 
require  the  subjects  of  one  country  to  seize  the  effects 
of  the  subjects  of  the  other.  The  law  that  forbids  in- 
tercourse and  trade  must  equally  forbid  remittances 
and  payment. 

No  one  familiar  with  the  history  of  the  struggle  be- 
tween the  two  sections,  and  with  the  decisions  of  the 
courts  since  its  close,  will  hesitate  to  apply  these  rules 
in  all  their  stringency,  to  the  respective  belligerents 
after  the  date  of  the  president's  proclamation  of  the 
2nd  August  1861. 

Applying  these  principles  to  the  case  in  hand,  it  fol- 
lows, that  the  appellee,  residing  within  the  confederate 
lines  of  occupation,  could  not  lawfully  pay  the  appel- 
lant residing  within  the  federal  lines.  He  was  posi- 
tively interdicted  from  making  such  payment  by  the 
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laws  of  his  country  and  the  laws  of  nations.  How  1876. 
then  could  the  trust  deed  be  enforced.  A  sale  under  xem. 
that  deed  was  fonnded  upon  the  supposed  default  of - 


the  debtor.    But  there  can  be  no  default,  when  the    Walker 

'  V. 

debtor  is  prohibited  from  paying  and  the  creditor  Beauchler. 
from  receiving.  In  this  connection  I  cannot  do  better 
than  to  give  an  extract  from  the  opinion  of  an  enlight- 
ened federal  judge.  In  the  Kanawha  Coal  Company  v. 
Ohio  Coal  Companyy  7  Blatch.  Cir.  C.  R.  391, 408,  Judge 
JBlaichford  uses  this  language:  The  enforcement  (of 
the  debt)  was  indeed  not  by  a  judgment  that  the  debtor 
personally  pay  the  debt  to  the  creditor,  but  was  by  a 
sale  of  land  Vhich  the  debtor  had  specifically  put  in 
trust  to  pay  the  debt.  Nevertheless  the  foundation  of 
the  proceeding  was  that  the  debt  existed  and  the 
debtor  had  not  discharged  it.  The  duties  and  rights 
of  the  creditor  were  correlative.  The  right  which 
the  creditor  undertook  to  exercise  by  enforcing  a  sale 
of  the  land,  was  to  compel  the  discharge  of  the 
debt  in  invitum  by  that  means,  so  far  as  the  proceeds 
of  sale  would  go.  This  right  could  not  exist  in  favor 
of  the  creditor  unless  there  existed  at  the  same  time  a 
corresponding  duty  and  capacity  on  the  part  of  the 
debtor  to  pay  the  debt  to  the  creditor.  The  right  of 
action  that  is  suspended  must  include  the  right  to 
resort  to  any  species  of  proceedings,  judicial  or  other- 
wise, to  enforce  the  contract. 

These  positions  of  the  learned  judge  are  supported 
by  a  number  of  cases  cited  in  his  opinion,  and  by  a 
force  of  reasoning  which  appears  to  be  unanswerable. 

The  supreme  court  of  the  United  States  has,  how- 
ever, decided  differently.  In  the  case  of  "  University 
V.  Finch,''  18  Wall.  IT.  S.  R.  106,  that  court  held  that 
a  sale  was  valid  made  by  a  trustee  during  the  war  un- 
der a  trust  deed  executed  before;  the  creditor  being  a 


Digitized  by 


Google 


518  COURT   OP  APPBALS    OP  VIRGINIA. 

1876.     resident  of  Missouri,  and  the  debtor  a  resident  of  Vir- 

Tenn.    gioia.     Mr.  Justice  Miller y  in  delivering  the  opinion 

of  the  court,  maintained,  that  even  the  enforced  ab- 


Walker    geuce  of  the  debtor  aflforded  no  sufficient  reason  for 

V. 

Beauchier.  arresting  his  agent  and  the  agent  of  the  creditor  iff 
performing  a  duty  which  both  of  them  imposed  upon 
him  before  the  war  began.  His  power  over  the  sub- 
ject was  perfect;  its  exercise  required  no  intercourse,, 
commercial  or  otherwise. 

The  learned  justice  loses  sight  of  the  principle  that 
the  deed  of  trust  is  a  mere  security  for  the  debt,  and 
that  the  authority  of  the  trustee  to  sell  results  only 
from  the  default  of  the  debtor.  No  one'will  maintain 
that  the  creditor  could  enforce  a  sale  of  his  debtor's 
property  while  the  latter  is  prohibited  by  injunction  or 
process  of  garnishment  from  making  the  payment 
The  prohibition  arising  from  a  state  of  war  is  much 
more  stringent:  for  in  the  latter  case  the  debtor  is  not 
only  forbidden  by  positive  law,  but  by  the  highest  ob- 
ligations of  duty  and  patriotism  from  holding  any 
communication  with  his  creditor.  The  injustice  of 
selling  the  property  of  the  debtor  to  satisfy  a  debt 
which  he  is  prohibited  by  law  from  paying,  is  too  pal- 
pable to  admit  of  justification.  The  debtor's  right  ta 
redeem  his  estate  is  commensurate  with  that  of  the 
creditor  to  make  the  sale.  If  the  one  is  suspended, 
justice  and  reason  require  that  the  other  shall  not  be 
exercised. 

The  learned  judge  felt  the  force  of  these  difficulties 
in  University  v.  Finch.  He  answered  them,  or  at- 
tempted to  do  so,  by  declaring  that  the  effect  of  the 
proposition  was  to  give  immunity  to  rebels  against  the 
government  not  aecorded  to  the  soldier  who  is  fight- 
ing for  that  government;  its  tendency  is  to  make  the 
very  debts  which  the  citizens  of  one  section  may  owe 
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to  another  an  inducement  to  revolution  and  insurrec-  1876. 
tion;  and  it  rewards  the  man  who  lifts  his  hand  against  Term. 
his  government  by  protection  to  his  property  which  it 


would  not  otherwise  possess,  if  he  can  raise  his  efforts  ^^^ 
to  the  dignity  of  a  civil  war.  It  is  very  obvious  that  Beauchier. 
the  learned  judge  is  disposed  to  make  a  wide  distinc- 
tion between  the  case  of  a  "  rebel  debtor  in  the  insur- 
rectionary states"  and  "a  loyal  debtor  in  the  loyal 
states."  If  the  position  of  the  parties  in  University  v. 
Finch  had  been  reversed,  and  the  estate  of  a  loyal 
debtor  had  been  sold,  the  argument  of  the  learned 
judge  must  of  necessity  have  been  very  different.  No 
authority  is  cited  for  this  supposed  distinction  between 
the  rights  and  privileges  and  exemptions,  during  the 
war,  of  those  adhering  to  the  federal  government  and 
those  siding  with  the  confederate  government.  The 
writers  on  the  laws  of  nations  utterly  repudiate  any 
each  distinction.  Those  writers  universally  declare, 
that  in  a  civil  war  the  parties,  having  no  common  su- 
perior to  judge  between  them,  stand  precisely  as  two 
independent  nations  who  engage  in  a  contest  and  have 
recourse  to  arms.  Who  shall  judge  between  them; 
who  shall  pronounce  on  which  side  the  right  or  the 
wrong  lies.  On  earth  they  have  no  common  superior. 
Vattel's  Law  of  Nations. 

But  as  I  have  already  said,  the  supreme  court  of 
the  United  States  itself  has  again  and  again  decided 
that  the  late  conflict  was  a  war,  in  the  legal  sense,  with 
all  the  incidents  and  consequences  of  an  international 
war;  and  that  in  order  to  determine  how  the  contracts, 
rights  and  obligations  of  citizens  were  affected  by  that 
war,  recourse  must  be  had  to  the  general  principles 
applicable  to  a  state  of  war  between  nations.  Ac- 
cording to  these  principles  the  very  same  privileges, 
disabilities  and  exemptions  attached  to  the  debtor  re- 


Digitized  by 


Google 


520  COURT    OF  APPEALS    OP  VIRGINIA. 

1876.     siding  in  the  South  during  the  war  as  to  the  debtor 

Tcnn.    resident  in  the  northern  section.     It  was  equally  an- 

lawful  for  the  former  as  the  latter  to  make  any  trans- 


Walker  miggion  of  money  to  his  enemy  creditor,  or  to  hold 
fieauchler.  any  communication  whatever  with  him.  And  when 
the  southern  debtor  seeks  to  avail  himself  of  this  uni- 
versally acknowledged  principle,  he  is  told  that  his 
proposition  gives  immunity  to  rebels  not  accorded  to 
the  loyal  soldier;  and  that  its  tendency  is  to  make  the 
very  debts  which  the  citizens  of  one  section  may  owe 
to  another  an  inducement  to  revolution  and  insurrec- 
tion. 

Whatever  may  be  the  motives  of  a  people  in  going 
to  war,  even  if  they  be  so  paltry  as  the  non-payment 
of  a  few  years  interest  upon  their  debts,  these  motives 
are  not  the  subject  of  inquiry  with  the  courts  in  adju- 
dicating the  contracts  of  citizens  as  affected  by  that 
war.  The  political  department,  the  treaty-making 
power,  may  deal  with  the  causes  of  the  war,  with  a 
view  to  indemnity  and  security,  but  the  courts  have 
no  concern  with  them.  It  is  sufficient  for  them  that 
the  contest  was  waged — that  it  assumed  the  magnitude 
and  proportions  of  a  civil  war,  and  was  so  treated  by 
the  legislative  and  executive  departments.  It  cannot 
but  excite  astonishment  that  when  the  validity  of  the 
blockade  was  to  be  maintained,  or  a  right  to  capture 
private  property  was  asserted,  doctrines  were  an- 
nounced the  effect  of  which  was  to  invest  the  Confed- 
erate States  with  the  powers  and  rights  of  belligerent 
sovereignties;  but  when  the  rights  of  loyal  citizens  of 
the  North  are  involved  in  controversies  with  citizens 
of  the  South,  the  people  of  the  Confederate  States  are 
denounced  as  traitors,  escaping  the  just  punishment  of 
their  crimes  only  through  the  clemency  of  a  magnani- 
mous government.    SpoUs  v.  United  SlateSj  20  Wall.  TJ» 
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S.  R.  459;  Mrs,  Alexander's  Cotton.    Speaking  for  my-     1876. 
self  only,  upon  this  and  questions  of  a  kindred  char-    Term. 

acter,  I  feel  under  no  obligation  to  follow  the  decisions 

of  any  tribunal,  unless  they  accord  with  nay  own  con-    Walker 
victions  of  the  rights  and  obligations  growing  out  of  Beauchier. 
the  struggle  through  which  the  country  has  passed. 

It  has  been  argued,  however,  that  the  principles 
here  involved  have  no  application  whatever  to  the 
case  of  a  debtor  who  voluntarily  left  his  home  during 
the  war,  for  the  purpose  of  residing  within  the  con- 
federate lines;  thereby,  by  his  own  act,  disabling  him- 
self from  performing  his  contract.  The  cases  of  Dean 
V.  Nelson,  10  Wall.  U.  8.  R.  158,  and  Ludlow  v.  Ram- 
sey,  11  Wall.  XJ.  S.  R.  581,  are  relied  on  in  support  of 
this  proposition.  Those  cases  certainly  establish  the  ' 
distinction  between  the  case  of  a  debtor  who  volunta- 
rily left  his  residence  in  the  North,  for  the  purpose  of 
engaging  in  hostilities  against  the  federal  government, 
and  a  debtor  who  was  expelled  by  military  force  and 
forbidden  to  return.  In  the  one  case,  it  was  held,  the 
party  is  bound  by  judicial  proceedings  against  him  in 
his  absence;  and  in  the  other  it  was  held,  that  he  was 
in  no  wise  bound. 

Now  there  may  be  cases  in  which  a  debtor,  volunta- 
rily abandoning  his  home  and  going  into  the  opposing 
lines,  cannot  claim  the  benefit  of  the  rule  as  applied 
to  actual  residents.  The  present  is,  however,  not  one 
of  them,  as  will  be  hereafter  seen.  But,  I  submit,  the 
mere  fact  of  such  voluntary  abandonment  is  not  of 
itself  sufficient  to  deprive  the  debtor  of  the  benefit  of 
the  rule.  In  the  first  place,  it  is  very  difficult  now  to 
determine  what  constituted  a  voluntary  abandonment 
of  home  in  the  case  of  a  citizen  who  fled  from  one 
section  to  the  other.     Thousands  of  persons,  being  in 

the  northern  states,  and  suspected  of  southern  sympa- 
VoL.  xvxn — 66 
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1876.     thies,  were  expelled  from  their  homes,  not  by  military 

T»rm.    force,  but  by  that  which  was  far  more  terrible  and 

alarming,  the  fire  and  passion  of  mighty  mobs,  aroused 


Walker  to  the  highest  exasperation  by  the  attack  upon  Sump- 
Beauchier.  ter,  and,  as  they  conceived,  by  an  unjustifiable  rebel- 
lion. These  persons  were  liable  at  any  moment  to 
popular  violence.  They  were  perpetually  subject  to  a 
system  of  espionage,  annoying  and  degrading  in  the 
extreme;  and  they  were  in  constant  apprehension 
and  danger  of  arrest  and  confinement  in  dungeons, 
beyond  the  reach  of  the  courts  of  law.  To  some  extent 
this  condition  of  things  existed  in  some  of  the  south- 
ern states  with  reference  to  persons  of  northern  pro- 
clivities. Nine-tenths  of  those  who  abandoned  their 
homes  at  the  commencement  of  the  struggle  did  so 
under  the  most  powerful  motives  and  inducements 
that  could  animate  the  human  heart.  There  were 
many  who  fled  in  sudden  alarm  when  the  storm  broke 
in  its  fury,  without  any  fixed  intention  except  to 
escape  the  dangers  that  surrounded  them,  and  who 
had  no  conception  of  the  magnitude  and  duration  of 
the  struggle,  and  who  were  never  able  to  return  in 
safety. 

Again,  as  the  war  progressed,  the  federal  armies 
extended  their  conquests  from  state  to  state,  acquiring 
firm  possession  as  they  advanced;  in  many  instances 
the  terrified  inhabitants  fleeing  before  them,  and  tak- 
ing refuge  still  further  within  the  confederate  lines. 
Henceforth  such  territory  would  be  enemy  territory, 
and  the  creditor  and  debtor  be  regarded  as  enemies. 

Every  one  can  see  the  injustice  of  applying  to  per- 
sons thus  situated,  and  thus  acting,  the  rule  laid  down 
by  the  supreme  court  of  the  United  States  in  the  cases 
cited.  It  cannot  be  justly  said  of  these  men  that  they 
voluntarily  removed  from  the  one  section  to  theothen 
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But  if  it  can  be  so  said ;  if  the  abandonment  of  residence     1876. 
and  home  was  voluntary,  does  it  follow  a  different  rule     Term. 

is  to  be  applied  to  them?    The  doctrine  I  understand  — 

to  be  well  settled,  that  upon  the  breaking  out  of  a  ^^^ 
civil  war  every  man  is  permitted  (in  the  language  of  Beauchler. 
Mr.  Justice  McKean)  to  choose  his  party.  It  was  so 
held  in  Respublica  v.  Chapman^  1  Dall.  R.  53-58;  in 
Jackson  v.  Whiter  20  John.  R.  313.  In  Inglis  v.  Trustees 
of  the  Sailors'  Snug  Harbour ^  3  Peters  R.  99,  it  was  de- 
cided that  the  right  of  election  must  necessarily  exist 
in  all  revolutions  like  ours,  and  is  so  well  established 
by  adjudged  cases,  it  was  unnecessary  to  enter  into 
any  examination  of  the  authorities.  The  only  diffi- 
culty that  could  arise  was  to  determine  the  time  when 
the  election  should  have  been  made. 

This  right  of  election  was  freely  exercised  during 
the  revolutionary  war,  and  was  universally  conceded. 
The  doctrine  of  the  English  courts  was,  that  American 
€mtenatij  by  remaining  in  this  country  after  the  treaty 
of  peace  of  1783,  lost  their  character  of  British  sub- 
jects. On  the  other  hand,  the  American  courts 
adopted  the  declaration  of  independence  as  the  period 
for  determining  the  status  of  the  citizen  as  a  subject; 
and  it  was  held  that  a  person  born  here,  but  who  left 
the  country  before  the  declaration  of  independence  and 
never  returned,  thereby  lost  the  character  of  an  Apae- 
rican  citizen.  It  will  be  perceived  that  neither  the 
English  nor  American  courts  confined  the  right  of 
election  to  a  period  anterior  to  the  commencement  of 
the  war. 

In  the  late  struggle  it  is  well  known  that  as  late  as 
the  battle  of  Bull  Run,  vAst  numbers  changed  their 
residences  from  one  section  to  the  other,  as  a  sense  of 
duty,  inclination  or  necessity  suggested.  And  none 
exercised  thb  privilege  more  freely  than  officers  of  the 
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1876.     government,  officers  of  the  army  and  navy;  and  their 
Tem.     right  to  do  so  was  not  questioned  at  Washington.     In- 

deed  it  was  considered  safer  for  the  federal  govern- 

Waiker   xnent  and  for  individuals  themselves,  that  they  should 

Beaudiier.  take  this  course.  Henceforth  these  persons,  officers, 
and  private  citizens,  became  by  the  laws  of  war,  ene- 
mies of  the  government  of  the  United  States,  and  of 
all  who  adhered  to  it.  I  can  see  no  just  reason  why  all 
these  men  thus  treated  as  enemies,  should  not  be  en- 
titled to  the  same  exemptions,  and  stand  precisely  in 
the  same  predicament  with  those  who  happened  to  be 
resident  here  at  the  commencement  of  the  struggle. 

If,  in  determining  the  status,  rights,  and  liabilities 
of  the  citizen  we  are  to  look  exclusively  to  the  begin- 
ning of  the  war,  we  encounter  numerous  and  perplex- 
ing questions.  As  is  \>^ell  known,  and  as  has  been  ju- 
dicially determined,  the  war  did  not  begin,  nor  did 
it  close,  at  the  same  time  in  all  the  states.  In  the  case 
of  ''Tke  Protector;'  12  Wall.  F.  8.  R.  700,  the  supreme 
court  of  the  United  States  held  that  the  proclamation 
of  the  27th  April  1861,  declaring  a  blockade,  must  be 
taken  as  ascertaining  the  commencement  of  the  war 
in  Virginia.  But  in  a  more  recent  case,  Matthews  v. 
McStea^  20  Wall.  U.  S.  R.  646,  the  same  court  has  de- 
cided that  the  blockade  proclamations  did  not  con- 
template a  cessation  of  all  intercourse  and  business 
relations  between  citizens  of  the  different  sections. 
The  only  interference  intended  was  such  as  might 
arise  from  the  blockade  itself;  and  the  whole  purpose 
as  announced,  was  inconsistent  with  the  idea  that  the 
people  of  the  south  were  at  that  date  to  be  regarded 
as  public  enemies. 

The  proclamation  of  the  27th  August  1861,  it  woold 
seem,  is  now  regarded  as  the  one  establishing  absolute 
non-intercourse,  and  the  cessation  of  all  business  relft- 
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tions.     Are  we  to  look  to  the  27th  of  April  1861  as  1876. 

the  commencement  of  the  war,  as  the  period  after  xenn. 
which  there  could  be  no  voluntary  change  of  domicil, 


in  the  sense  of  the  rule  laid  down  by  the*  supreme  Walker 
court?  or  must  we  take  the  27th  August  1861  as  the  Beauchier. 
period  of  non-intercourse?  or  the  ratification  of  the 
ordinance  of  secession  by  the  people  of  Virginia?  or 
must  we  take  the  date  of  the  battle  of  Manassas  as  the 
period  and  the  event,  which  more  effectually  termina- 
ted friendly  intercourse  and  communication. 

Instead  of  attempting  to  lay  down  a  rule,  dependent 
upon  inquiries  of  this  sort,  it  is  better  to  adhere  to 
those  fixed  principles  which  define  the  rights  and  lia- 
bilities of  parties  as  affected  by  the  existence  of  war, 
without  perplexing  investigations  into  the  causes  of 
the  war,  or  the  manner  in  which  the  relation  of  ene- 
mies was  acquired.  As  the  creditor  is  forbid  to  re- 
ceive, and  the  debtor  to  pay  by  a  supreme  power,  each 
is  therefore  relieved  from  all  the  penalties,  forfeitures 
and  damages  incident  to  the  non-enforcement  and  the 
noD-performance  of  the  contract,  and  that,  too,  without 
regard  to  the  particular  circumstances  under  which 
they  were  placed  in  the  attitude  of  enemies  each  to  the 
other.  If  we  hold  it  is  the  duty  of  the  citizen  to  obey 
the  laws  of  the  government  under  which  he  lives,  and 
to  have  no  communication  with  its  enemies,  obedience 
to  that  law  ought  not  to  impose  upon  him  the  loss  or 
sacrifice  of  his  property.  This  rule  accords  with  the 
dictates  of  an  enlightened  public  policy,  and  with  hu- 
manity and  justice.  In  support  of  these  views,  there 
is  abundant  authority  found  in  the  opinion  of  Judge 
JBlatchford,  already  cited,  and  in  an  able  and  interest- 
ing article  published  in  the  14th  vol.  of  Am.  Law  Reg., 
page  129. 

It  will  be  understood,  of  course,  thait  these  rules 


Digitized  by 


Google 


526  COURT   OP   APPEALS    OP  VIRGINIA. 

1876.     have  no  application  to  a  party  who  abandoned  his  see- 
Term,    ^ion  with  a  view  to  the  non-performance  of  his  con- 

tracts.     Nor  do  I  mean  to  affirm  that  it  will  apply  to 

Walker    every  case  in  which  a  debtor,  even  without  such  inten- 
Beauchier.  tion,  changed  his  residence  after  the  commencement 
of  the  war.     Whatever  may  be  the  exceptions  to  the 
rule,  the  present  case  is  not  one  of  them. 

The  appellee  is  a  German  by  birth,  and  is  now  per- 
haps seventy-five  years  of  age.  It  is  not  very  clear  as 
to  the  precise  date  of  his  abandoning  his  home  in 
Alexandria  county.  It  was  certainly  not  later  than 
the  1st  of  June  1861,  and  was,  of  course,  long  before 
the  non-intercourse  acts  and  the  proclamation  based 
thereon.  What  was  his  precise  motive  in  thus  coming 
within  the  confederate  lines  does  not  appear.  His  resi- 
dence was  in  the  midst  of  the  federal  troops,  and  it  is 
easy  to  understand  his  apprehension  of  the  annoyances 
and  dangers  to  which  he  was  hourly  exposed.  Ac- 
cording to  his  own  statement,  he  afterwards  made  an 
attempt,  on  several  occasions,  to  return  to  his  home, 
but  was  unable  to  do  so.  It  4s  probable  he  might  have 
done  so  by  taking  an  oath  of  allegiance;  whether  he 
could  have  remained  there  in  safety  is  another  ques- 
tion. However  that  may  be,  whether  he  could  or 
could  not  have  returned,  it  may  be  reasonably  supposed 
he  had  no  apprehension  of  a  sale  under  the  trust  deed 
at  the  time  it  was  made,  as  there  was  then  in  force 
a  statute  passed  by  the  Alexandria  legislature  prohibi- 
ing  sales  of  property  under  trust  deeds  for  debt.  This 
court  has  never  decided  that  such  legislation  in  time 
of  actual  war  is  unconstitutional;  nor  is  it  necessary 
now  to  pass  upon  that  question.  The  existence  of 
such  a  law,  in  connection  with  the  other  facts,  was  well 
calculated  to  cast  a  cloud  over  the  title,  and  to  lead  to 
a  sacrifice  of  the  property.     The  sale  was  made  not  in 
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Alexandria,  nor  even  in  the  state,  but  in  the  District     1876. 
of  Columbia.     It  is  very  true  the  deed  does  not  pre-    Term. 


scribe  the  place  of  sale,  and  much  was  therefore  left 

to  the  discretion  of  the  trustee.     In  the  exercise  of  ^^^^^^ 

V. 

that  discretion,  it  would  seem  clear  that  the  sale  ought  Beauchier. 
certainly  to  have  been  at  least  in  the  county  where  the 
property  was  situated,  more  particularly  as  at  that  time 
access  to  Georgetown  was  rendered  more  difficult  by 
the  presence  of  the  military  and  by  the  requirement  of 
permits  for  persons  resident  in  the  county  of  Alexan- 
dria. As  might  have  been  expected,  at  a  sale  made 
under  such  circumstances,  the  property  commanded  a 
price  considerably  below  its  real  value.  The  purchase 
was  made  by  a  married  woman,  the  niece  of  the  credi- 
tor, and  a  member  of  his  family;  the  trustee  being  also 
a  son-in-law.  All  the  facts  and  circumstances  tend 
strongly  to  show  that  the  sale  was  a  family  arrange- 
ment, made  exclusively  in  the  interest  of  the  creditor. 
The  appellant  was  no  doubt  cognizant  of  all  the  facts 
as  he  was  present  at  the  sale,  and  was  then  apprized  of 
the  absence  and  place  of  the  appellee's  then  residence. 
He  can  therefore  occupy  no  higher  ground  than  the 
parties  under  whom  he  derives  title. 

Under  all  the  circumstances,  I  think  there  was  no 
error  in  the  decree  of  the  county  court  vacating  the 
sale,  and  no  error  in  the  decree  of  the  circuit  court 
affirming  the  decree  of  the  county  court. 

These  views  equally  apply  to  the  question  of  inter- 
est during  the  war.  Interest  is  paid  for  the  use  or  for- 
bearance of  money.  There  can  of  course,  be  no 
forbearance  where  the  creditor  cannot  compel  the 
payment  of  the  principal,  and  where  the  debtor  is 
prohibited  by  law  from  paying.  During  the  period  of 
such  prohibition  no  interest  can  be  exacted.  See 
Hoare  v.  AUen^  2  Dallas  R.  102.     The  circuit  court 
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1876.     therefore  committed  no  error  in  abating  interest  dur« 

March     .         ., 

Tenn.    i»g  t^e  war. 
The  only  remaining  enquiry  is  whether  the  appel- 


Waiker  i^nt  is  entitled  to  compensation  for  such  permanent 
Beauchier.  improvements  as  he  may  have  made  on  the  land,  be- 
fore the  claim  of  the  appellee  was  asserted.  The 
circuit  court  was  of  opinion  that  the  appellant  was 
entitled  to  such  compensation,  but  not  to  exceed  the 
value  of  the  rents  and  profits  of  the  land.  In  this  re- 
spect the  decree  is  erroneous  to  the  prejudice  of  the 
appellant.  The  appellant  made  his  purchase  in  Jan- 
uary 1865,  took  possession  of  the  land  at  once,  and 
has  remained  in  possession  ever  since.  Between  the 
date  of  his  purchase  and  the  year  1870,  he  made  per- 
manent improvements  in  the  full  conviction  that  his 
title  was  good.  During  all  this  time  the  appellee  as-* 
serted  no  claim  to  the  land;  nor  did  he  in  any  manner 
notify  the  appellant  of  his  purpose  to  contest  the  title 
of  the  latter.  Although  this  silence  is  not  sufficient 
to  affect  the  appellees  right  of  recovery,  it  is  sufficient 
under  the  circumstances,  to  give  the  appellant  a  strong 
equitable  claim  to  compensation  for  the  full  value  of 
his  improvements.  On  this  ground  the  decree  of  the 
circuit  court  must  be  reversed,  and  the  cause  remanded, 
that  an  account  may  be  taken,  in  which  the  appellant 
is  to  be  charged  with  a  reasonable  rent  for  the  use  and 
occupation  of  the  land  during  the  time  he  has  had 
possession ;  and  he  is  to  be  allowed  reasonable  com- 
pensation for  such  improvements  of  a  permanent  char- 
acter as  he  may  have  made,  which  have  given  an 
increased  value  to  the  land. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated  in  writing, 
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and  filed  with  the  record,  that  the  circuit  court  did  not  1876. 
err  in  holding  that  the  sale  of  the  appellee,  Beauch-  T&cm, 
ler's  land,  made  on  the  11th  October  1864,  was  not  a 


valid  execution  of  the  trust,  and  that  the  parties  claim-  Walker 
log  under  such  sale  acquired  no  valid  title  to  the  said  Beauchler. 
land.  Nor  did  the  said  court  err  in  holding  that  the 
appellee,  Beauchler,  is  entitled  to  an  abatement  of  the 
interest  upon  the  debt  secured  by  the  said  deed  during 
the  existence  of  the  war.  The  court  is  further  of  opin- 
ion that  the  appellant  is  entitled  to  compensation  for 
such  permanent  improvements  as  he  may  have  made 
upon  the  land  before  notice  of  the  appellee,  Beauch- 
ler'fl  claim,  although  it  may  be  in  excess  of  the  rents 
and  profits  for  which  the  appellant  is  liable.  There- 
fore it  is  decreed  and  ordered,  that  so  much  of  the  de- 
cree of  the  said  circuit  court  as  is  in  conflict  with  this 
decree  be  reversed  and  annulled,  and  the  residue 
thereof  affirmed,  and  that  the  appellant  and  appellees 
pay  the  costs  by  them  incurred  respectively  in  the 
prosecution  and  defence  of  this  appeal  aforesaid  here. 
And  it  is  further  decreed  and  ordered  that  the  same 
be  remanded  to  the  circuit  court,  with  instructions  that 
an  account  be  taken,  on  which  the  appellant  is  to  be  ^ 

charged  with  the  rental  value  of  the  land,  exclusive  of 
his  permanent  improvements  during  the  time  he  had 
possession,  and  credited  with  the  value  of  such  perma- 
nent improvements  as  he  may  have  made  before  notice 
of  the  appellee,  Beauchler^s  claim,  and  a  decree  ren- 
dered for  or  against  him,  as  the  case  may  be,  for  any 
balance  which  may  appear  to  be  due.  Which  is  or- 
dered to  be  certified  to  the  said  circuit  court  of  Alex- 
andria county. 

Decree  reversed. 

Vol.  xxvn — 67 


Digitized  by 


Google 


530  COURT   OP  APPEALS    OP  VIRGINIA. 


Winston  v.  Giles. 

April  27. 

1876.      I.  In  an  aetion  at  law,  which  is  submitted  to  the  judgment  of  the  court 
March  without  a  jury,  the  court  renders  a  judgment,  to  which  one  party  ex- 

cepts, and  it  being  near  the  end  of  the  term,  the  court  gives  the  coon* 
sel  time,  until  the  first  day  of  the  next  term,  to  prepare  the  bill  of  ex- 
ception; but  judgment  is  entered.  The  court  cannot  give  such  leave, 
and  the  bill  of  exception  cannot  be  made  a  part  of  the  record, 

2.  Even  if  the  court  had  authority  to  give  the  time  until  a  day  certsun  in 

the  next  term  to  prepare  the  bill  of  exception,  if  the  bill  of  exception 
is  not  tendered  to  the  court  on  that  day,  it  cannot  afterwards  be  re- 
ceived. 

3.  In  cases  when  it  may  be  important  to  give  time  until  the  next  term  to 

prepare  the  bill  of  exception,  the  case  should  be  kept  open,  and  the 
judgment  should  not  be  entered  until  the  next  term. 

The  case  is  stated  by  Jadge  Moncure  in  his  opinion. 

Meredith  ^  Blackwelly  for  the  appellant 

Page  ^  Maury ^  for  the  appellee. 

Moncure,  P.,  delivered  the  opinion  of  the  court: 

This  is  a  writ  of  error  to  a  jadgment  of  the  circuit 
court  of  the  city  of  Richmond,  rendered  in  an  action  of 
ejectment,  brought  in  said  court  by  Pleasant  Winston 
against  Thomas  T.  Giles,  for  the  recovery  of  certain 
real  estate  lying  in  and  near  the  said  city.    Issue  was 
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joined  on  the  plea  of  not  guilty;  and  the  parties  waiv-     1876. 
ing  their  right  to  have  a  jury,  and  agreeing  that  the    xorai. 


whole  matter  of  law  and  fact  should  be  heard  and  deter- 

mined,  and  judgment  given  by  the  court;  accordingly,  Winston 
on  the  23rd  day  of  December  1871,  all  the  evidence     Giles. 
Educed  on  both  sides,  and  the  argument  of  counsel 
being  heard,  the  court  was  of  opinion  that  the  case 
-was  for  the  defendant,  and  gave  judgment  for  him. 

Immediately  under  the  copy  of  the  judgment  in  the 
transcript  of  the  record  before  us,  is  this 

^^  Memorandum.  The  plaintiff  this  day  excepted  to 
^n  opinion  of  the  court  given  against  him  upon  the 
trial  of  this  cause,  and  leave  is  given  him  until  the 
first  day  of  the  next  term  ta  file  his  bill  of  excep- 
tions." 

•  Then  follows,  in  the  transcript,  a  copy  of  an  order 
made  by  the  same  court. on  the  9th  day  of  April  1872, 
in  which  order  it  is  stated,  that  the  plaintiff,  on  that 
day,  tendered  to  the  court  a  bill  of  exceptions  to  an 
opinion  rendered  against  him  on  the  28rd  day  of  De- 
cember 1871;  that  the  defendant  objected  to  the  sign- 
ing of  said  bill,  and  the  court  refused  to  sign  the  same; 
to  which  refusal  of  the  court  the  plaintiff  excepted, 
and  tendered  to  the  court  his  bill  of  exceptions  to  such 
refusal;  which  latter  bill  was  received,  signed  and 
sealed,  and  ordered  to  be  made  a  part  of  the  record. 
The  latter  bill  is  then  set  out  in  the  transcript,  and  in 
it  is  embodied  the  former  bill,  which  is  a  bill  of  ex- 
ceptions to  the  judgment  of  the  court  in  the  case,  and 
sets  out  all  the  evidence  offered  on  the  trial.  After 
the  insertion  of  that  bill,  there  follows  a  statement  in 
these  words,  in  the  bill  which  was  signed: 

"And  the  defendant,  by  his  counsel,  thereupon  ob- 
jected to  the  signing  of  said  bill  by  the  court,  on  the 
ground  that  the  record  was  closed,  and  that  the  court 
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1876.  had  no  power  to  reopen  the  same;  which  objection  of 

Tenn.  t^®   defendant,  being  maturely  considered,  was  sus- 

tained,  and  the  court  refused  to  sign  the  said  bill," 

Winston  &c.,as  abovc  stated.     "And  the  court  certifies  that  the 

V. 

Giles,  judgment  to  which  the  plaintiff  excepts  was  rendered 
on  Saturday,  December  23rd,  1871;  that  the  court 
finally  adjourned  for  that  term  on  December  27th, 
1871,  and  did  not  sit  upon  December  25th  1871;  that 
the  present  term  of  this  court  began  on  the  5th  day  of 
February,  1871,  and  that  the  bill  of  exceptions,  now 
tendered  for  signature  was  handed  to  defendants  coun- 
sel some  two  weeks  before  this  date. 

"And  the  court  further  certifies,  that  the  judgment 
rendered  by  the  court  in  the  said  cause  on  the  23d  day 
of  December  1871  was  the  opinion  of  the  court,  to 
which,  as  it  appears  by  the  record,  the  plaintiff  imme- 
diately excepted,  and  obtained  leave  until  the  first  day 
of  this  term  to  file  a  bill  of  exceptions ;  but  on  that 
day  no  bill  was  tendered;  and  the  court  being  satisfied 
that  the  evidence  set  forth  in  the  said  bill  is  an  accu- 
rate and  full  statement  of  all  the  evidence  submitted 
to  the  court  on  the  trial,  further  certifies  that  its  refii- 
sal  at  this  time  to  sign  the  said  bill  is  for  the  single 
reason  alleged  by  the  defendant  in  objecting  thereto, 
viz :  that  the  record  is  closed  and  cannot  be  reopened, 
altered,  amended,  or  supplemented  without  consent  of 
both  parties. 

"  And  it  is  further  certified  that  the  said  cause  has 
not  been  upon  the  docket  of  the  court  at  this  term.'^ 

There  are  two  assignments  of  error  in  this  case: 
Fir  sty  that  the  circuit  court  erred  in  refusing  to  sign 
the  bill  of  exceptions  first  tendered  to  it  by  the  plain 
tiff,  and  considering  that  bill  of  exceptions  as  properly 
a  part  of  the  record.     Second^  that  the  said  court  erred 
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in  giving  judgment  for  the  defendant  instead  of  the  1876. 

,    .    ..«.  March 

plaintiff.  Tenn. 


We  will  proceed  to  consider  the  first  of  these  assign 

tnenta  of  error,  on  the  decision  of  the  question  arising  Winston 
upon  which  the  necessity  for  at  all  considering  the  se-     Giles 
cond  will  depend. 

Then,  did  the  court  err  in  refusing  to  sign  the  said 
bill  of  exceptions? 

The  counsel  on  both  sides  have  argued  this  question 
with  much  learning  and  ability,  and  have  cited  a  great 
many  cases  on  the  subject,  both  from  the  English  and 
American  reports,  in  which  cases  there  appears  to  be 
some,  if  not  much  conflict.  But  we  deem  it  unneces- 
sary to  follow  the  counsel  in  the  review  of  these  cases, 
which  would  occupy  much  time  and  space,  and  be  per- 
haps unprofitable.  They  depend  generally,  if  not 
entirely,  upon  local  statutes,  decisions  and  practice, 
which  do  not  prevail  in  this  state;  and  we  must  look 
for  our  law  on  the  subject  to  our  own  statutes,  de- 
cisions and  practice.  Looking  to  them  alone  for 
information,  the  question  recurs,  did  the  court  err  in 
refusing  to  sign  the  said  bill  of  exceptions  ? 

In  this  question  are  involved  two  others,  viz:  1st. 
Can  a  bill  of  exceptions  to  an  opinion  of  the  court 
given  on  the  trial  of  a  cause,  be  signed  by  the  court 
after  the  end  of  the  term  during  which  final  judgment 
is  rendered  in  the  cause;  at  least,  unless  the  parties  to 
the  cause  consent  to  such  signature?  And,  2dly,  if 
that  can  be  done  at  all,  and  a  day  is  named  by  the 
court  in  a  succeeding  term  for  tendering  and  signing 
such  a  bill,  which,  however,  is  not  accordingly  ten- 
dered, and  of  course  is  not  signed  on  that  day,  and  no 
notice  is  then  taken  of  the  matter,  must  the  court  sign 
a  bill  tendered  on  a  later  day  of  the  term,  even  though 
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1876.     such  bill  correctly  state  the  facts  of  the  case  and  the- 
Term.    Opinion  of  the  court  to  which  the  exception  applies  f 

In  the  absence  of  any  special  statute,  or  any  authori- 

Winston  tative  decision  or  settled  and  established  practice  on 
Giles,  the  subject,  such  as  exists  in  some  other  states,  a  bill 
of  exceptions  to  an  opinion  given  by  a  court  on  the 
trial  of  a  cause  ought  to  be  tendered  at  least  before 
the  end  of  the  term  during  which  the  final  judgment 
in  the  cause  is  rendered.  A  bill  of  exceptions,  when 
duly  tendered  and  signed,  becomes  a  part  of  the 
record  in  the  cause,  and  cannot  therefore  be  properly 
or  regularly  added  to  the  record  of  a  cause  after  that 
cause  is  ended  by  final  judgment  therein,  and  after 
the  power  of  the  court  over  it  is  ended  by  the  close  of 
the  term  of  the  court  during  which  the  judgment  is 
rendered.  The  rule  at  common  law  is,  that  during  the 
term  wherein  any  judicial  act  is  done,  the  record  re- 
mains in  the  breast  of  the  judges  of  the  court  and  in 
their  remembrance,  and  therefore  the  roll  is  alterable 
during  that  term  as  the  judges  shall  direct;  but  when 
that  term  is  past,  then  the  record  is  in  the  roll,  and 
admits  of  no  alteration,  averment,  or  proof  to  the 
contrary.  1  Rob.  old  Prac.  688,  quoting  from  8  Tho. 
Co.  Lit.  828. 

Formally  and  regularly,  a  bill  of  exceptions  pur- 
ports to  be  tendered  and  signed  when,  or  immediately 
after,  the  opinion  excepted  to  is  given;  and  certainly, 
if  convenient,  the  facts  could  then  be  set  out  more 
accurately  and  with  less  difficulty  than  at  any  other 
time.  It  is  admitted  in  all  the  cases,  everywhere,  that 
at  least  the  exception  must  be  taken  at  the  time,  so  as 
to  give  notice  of  it  to  the  adverse  party;  and  some  of 
the  cases  require  that  the  substance  of  the  exception 
should  be  stated  in  writing  at  the  time.    And  all  of 
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them  deem  to  admit,  that  on  exception  being  properly     1876. 
taken  at  the  time,  a  formal  bill  of  exceptions  may  be     Term. 

drawn  up  and  tendered  by  the  exceptant  at  such  time 

afterwards,  during  the  same  term,  as  may  be  pre-  Wmston 
scribed  or  allowed  by  the  court.  Convenience  seems  Giles. 
to  require  this  measure  of  indulgence,  but  does  not 
seem  to  require  more;  and  to  give  more  would  create 
dangers  and  difficulties,  which  are  obvious,  and  ought 
to  be  avoided  if  possible  without  encountering  greater 
evils.  Generally,  a  bill  of  exceptions  may  conve- 
niently be  prepared  and  tendered  when  the  opinion 
excepted  to  is  delivered,  or  during  the  trial,  and  al- 
most always  it  may  be  done  during  the  same  term  of 
the  court  And  in  the  very  rare  cases  in  which  that 
cannot  be  done,  the  case  could  be  kept  open  and  con- 
tinued until  the  next  term ;  or  by  consent  of  the  court, 
and  all  the  parties  entered  of  record,  a  day  in  the  next 
term  might  be  named  by  an  order  of  the  court  for 
tendering  and  signing  the  bill  of  exceptions,  to  be 
done  only  oa  that  day,  unless  the  time  for  doing  so 
should  be  then  further  enlarged  by  a  like  consent,  and 
so  on.  We  think  that  a  practice  of  that  kind  would 
answer  every  purpose  of  necessity  or  convenience. 

And  now  let  us  see  whether  there  be  any  law  or 
decision  or  settled  practice  of  this  state  which  re- 
quires or  authorizes  us  to  go  farther  than  is  above 
indicated  in  favor  of  the  right  of  tendering  bills  of 
exception. 

We  have  no  special  statute  in  this  state,  as  there  is 
in  several  other  states  of  the  union,  expressly  giving  a 
right  to  tender  a  bill  of  exceptions  at  a  succeeding 
term  to  that  during  which  the  judgment  is  rendered. 
The  only  statute  we  have  on  the  subject  is  the  Code, 
ch.  178,  §  8,  p.  1119,  which  stands  in  the  place  of  1  R 
C.  of  1819,  ch.  183,  p.  528.    That  act  was  taken  from 
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1876.     the  Statute  of  Westm.  2,  18  Ed.  1,  c.  31,  and  is  almost 
Term.    ^^  the  same  identical  words.     It  coutioaed  on  oar 


statute  books  in  the  same  quaint  language,  which  by 

Winston  gucccssive  changes  in  our  judicial  system  had  become 
Giles,  very  awkward,  and  to  some  extent  unintelligible,  down 
to  the  period  of  our  revision  in  1849,  when  it  was  mate- 
rially modified  and  curtailed  by  the  revisors,  and  the 
law  as  it  now  stands  in  our  code  was  recommended  by 
them  and  adopted  by  the  legislature.  There  is  nothing 
in  the  law  as  it  stood  in  the  Code  of  1819,  which  seems 
to  afford  any  warrant  for  the  idea,  that  it  authorized  a 
bill  of  exceptions  to  be  tendered  to  the  court  after  the 
end  of  the  term  at  which  the  judgment  complained  of 
was  rendered.  It  is  said  that  the  law  prescribed  do 
period  for  tendering  the  bill,  which  might  therefore  be 
tendered  at  any  convenient  time.  But  the  very  nature 
of  the  case  implied  that  the  bill  should  be  tendered  at 
the  same  time,  or  at  least  during  the  same  term,  at 
which  the  judgment  was  rendered.  The  bill  was  to 
be  a  part  of  the  record,  which  would  be  unalterable 
and  unamendable  by  the  same  court,  except  for  a  cler- 
ical error,  after  the  end  of  the  term.  It  was  therefore 
unnecessary  expressly  to  name  what  was  so  plainly 
implied.  We  think  that  the  early  and  leading  case  of 
Wright  v.  Sharp,  1  Salk.  R.  288,  decided  by  Lord 
Chief  Justice  Holt,  shows  that  this  was  the  then  con- 
struction of  the  statute.  But  if  there  could  be  any 
doubt  about  the  construction  of  that  statute,  there 
ought  we  think,  to  be  none  in  the  construction  of  the 
law  as  it  now  stands  in  the  code.  The  words  of  it  are: 
**In  the  trial  of  a  case  at  law  in  which  an  appeal,  writ 
of  error  or  supersedeas  lies  to  a  higher  court,  a  party 
may  except  to  any  opinion  of  the  court  and  tender  a 
bill  of  exceptions,  which  (if  the  truth  of  the  case  be 
fairly  stated   therein)  the  judge  or  justices,  or  the 
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greater  part  of  those  present,  shall  sign;   and  it  shall     1876. 
be  a  part  of  the  record  of  the  case."    In  the  trial  of  a    Term. 


case  a  party  may  except  and  tender  his  bill  of  excep 

tioDs.    Not  after  the  trial,  and  at  another  and  different  Winston 
term,  after  the  case  had  been  ended.     The  trial  may     Giles. 
be  considered  as  lasting  during  the  term  at  which  it      .  . 
occurred,  for  the  purpose  of  completing  the  record  by 
signing  bills  of  exception  in  the  case,  but  not  during  a 
succeeding  term. 

We  have  no  decision  of  this  court  which  authorizes 
us  to  go  to  the  extent  now  claimed.  It  is  somewhat 
singular  that^  numerous  as  are  the  cases  which  have 
been  cited  from  the  reports  of  other  states,  there  is  but 
one  in  the  reports  of  this  state  on  the  subject  to  which 
we  were  referred  in  the  argument,  and  that  is  the  case 
of  Washington  ^  New  Orleans  Telegi^aph  Co.  v.  Holson 
^  Son^  15  Gratt.  122.  That  case,  we  think,  strongly 
maintains,  if  it  does  not  conclusively  establish,  the 
views  we  have  already  presented  on  the  subject  In 
that  case  it  was  held,  as  stated  by  the  reporter,  that 
"it  must  appear  from  the  record  that  a  point  decided 
by  the  court  «has  been  saved  before  the  jury  retires; 
though  the  exception  may  be  prepared  and  may  be 
signed  by  the  judge  either  during  the  trial  or  after  it 
is  ended,  during  the  same  term.  If  this  appear  from 
the  whole  record,  it  is  sufficient,  though  it  is  not  ex- 
pressly stated  in  the  bill  of  exceptions,  but  if  it  does 
not  so  appear  from  the  record,  the  appellate  court  can- 
not review  the  judgment  of  the  court  below  on  the 
point"  The  portion  of  the  case  extending  from  page 
134  to  143  is  pertinent  and  material  to  the  question 
we  are  now  considering..  Judge  Daniel^  in  delivering 
his  opinion  in  that  case,  in  which  all  the  other  judges 
concurred,  at  least  so  far  as  is  material  to  this  case, 

makes  the  following  remarks  in  regard  to  our  practice 
Vol.  XXVII — 68 
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1876.     which  seem  to  be  pertinent  to  oar  present  inquiry: 
T^.    "According  to  our  practice,  it  is  not  necessary  that  a 


bill  of  exceptions  should  be  tendered  immediately  on 

Winston  i\^q  transpiring  or  happening  of  the  action  of  the  court 
Giles,  to  which  a  party  excepts.  It  is  true,  that  when  the 
character  of  the  exceptions  is  such  that  little  delay  is 
occasioned  by  the  preparation  of  the  bill  of  exceptions, 
it  is  sometimes  immediately  prepared  and  disposed  of; 
and,  in  such  a  case,  a  memorandum  of  the  transactions 
is  usually  made  in  the  minutes  of  the  proceedings  of 
the  day.  But  as  in  a  great  number,  perhaps  a  major* 
ity,  of  cases,  serious  delay  and  inconvenience  would 
result  from  stopping  the  progress  of  the  trial  ,to  pre- 
pare bills  of  exceptions  to  the  rulings  of  the  court,  a 
practice,  sanctioned  by  long  usage,  has  prevailed,  for 
the  counsel  desiring  to  except  to  any  opinion  of  the 
court  given  against  them  on  the  trial,  simply  to  state 
to  the  court  that  they  intend  to  save  the  point  and  ask 
the  court  to  note  the  exception,  and  afterwards,  during 
the  ierniy  to  prepare  the  bill  of  exceptions  and  tender 
it  to  the  court  for  its  signature" — page  187.  "Little 
aid  in  determining  the  question  under  consideration  is 
derived  from  a  reference  to  the  decisions  of  other 
states;  as  each  state  has  moulded  for  itself,  either  by 
statute  or  the  decisions  of  its  courts,  a  practice  in  the 
matter  of  bills  of  exceptions  varying  in  a  greater  or 
less  degree  from  the  practice  observed  in  any  other 
state,"  &c. — page  141. 

There  is  a  subsequent  decision  of  this  court  on  the 
subject  which  was  not  referred  to  in  the  argument,  no 
doubt  because  being  a  very  recent  decision  it  therefore 
escaped  the  observation  of  counsel.  We  mean  the  case 
of  Martz's  ex'or  v.  Mariz's  heirs^  26  Gratt  361.  But  that 
case  is  only  confirmatory  of  what  was  decided  in  the 
case  cited  from  15  Gratt,  supra. 
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We  think  there  has  been  no  sach  general  practice     1876. 
in  this  state  as  is  contended  for  in  this  case,  to  author-    j^. 


ize  bills  of  exceptions  to  be  tendered  and  signed  after 

the  term  during  which  the  cause  to  which  the  excep-  w»"ston 
tions  apply  was  decided,  and  certainly  there  is  no  sane-     Giles. 
tion  to  be  found  for  such  a  practice  in  any  law  or  de- 
cision of  the  state.     On  the  contrary,  the  only  law  and 
decision  we  have  upon  the  subject,  seem  to  be  adverse 
to  the  legality  of  such  a  practice. 

We  are,  therefore,  of  opinion  that  the  circuit  court 
erred  in  giving  to  the  plaintiff  until  the  first  day  of 
the  next  term  after  that  at  which  the  judgment  was 
render^,  to  file  his  bill  of  exceptions. 

It  might  well  be  questioned,  whether  the  exception 
taken  at  the  time  of  the  trial  was  sufficiently  specific 
to  inform  the  defendant  of  the  precise  nature  of  the 
exception  intended  to  be  taken,  whether  it  was  to  the 
whole  judgment,  or  some  particular  point  embraced 
in  it    But  it  is  unnecessary  to  decide  that  question. 

But  if  we  were  wrong  in  deciding  that  the  circuit 
court  erred  in  giving  the  plaintiff  until  the  first  day 
of  the  next  term  after  the  judgment  was  rendered^ 
to  file  his  bill  of  exceptions,  we  are  clearly  of  opinion 
that  the  said  court  did  not  err  in  refusing  to  sign  the 
bill  of  exceptions  which  was  not  tendered  until  long 
afl;er  the  first  day  of  the  next  term,  to  wit:  the  5th 
day  of  February  1872;  that  is,  not  until  the  9th  day 
of  April  1872.  Many  of  the  cases  cited  in  the  argu- 
ment show  that  even  where  a  statute  expressly  author- 
izes a  bill  of  exceptions  to  be  tendered  on  a  certain 
day  of  a  succeeding  term  to  be  named  by  the  court,, 
such  bill  cannot  be  tendered  after  that  day;  at  least, 
unless  for  good  cause  shown,  the  time  is  enlarged  on 
that  day,  and  the  parties  are  duly  informed  of  such 
enlargement.      If  such  a  course  could  be  pursued 
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1876.     without  express  statutory  authority,  of  course  there 
T^.    would  be  at  least  as  much   necessity  for  complying 


strictly  with  the  terms  of  the  permission  in  that  case 

Winston  |^g  [^  acasc  in  which  such  statutory  authority  existed. 
Giles.  As  the  decision  which  we  have  made  excludes  the 
bill  of  exceptions  from  the  record,  it  is  decisive  of  the 
whole  case.  We  are,  therefore,  of  opinion  that  there 
is  no  error  in  the  judgment  of  the  circuit  court,  and 
that  it  must  be  affirmed. 

Judgment  affirmed. 
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Term. 


Fred  ^  al.  v.  Dixon  ^  als. 

April  27. 

1.  A  person  residing  in  Virginia  contracted  debts  here,  and  on  the  break-       1876. 

ing  out  of  the  late  war  he  went  north,  and  there  remained  until      March 
his  death,  in  1865.     His  creditors  who  remained  in  Virginia  are  not 
entitled  to  interest  upon  their  debts  during  the  war. 

2.  In  such  case,  the  fact  that  the  debtor  had  conveyed  land  in  Virginia  in 

trust,  1st  to  pay  all  his  debts,  and  2d,  to  the  separate  use  of  his  wife, 
does  not  entitle  his  creditors  to  interest  on  their  debts  during  the  war. 

This  was  a  suit  in  equity  in  the  circuit  court  of  Fau- 
quier county,  brought  in  1869  by  creditors  of  Henry 
T.  Dixon  against  said  Dixon,  and  Annie  E.  his  wife 
and  their  children,  to  subject  the  real  estate  of  Dixon 
to  the  payment  of  his  debts.  There  was  a  deed  of 
trust  on  this  land,  given  to  secure  specially  two  debts 
given  for  the  purchase  money  of  the  land,  and  then 
for  all  his  other  creditors;  and  any  balance  was  given 
to  Mrs.  Dixon,  for  her  separate  use  for  her  life,  with 
power  of  appointment;  and,  if  no  appointment,  to  the 
children  of  the  marriage.  One  of  the  debts  specified 
was  held  by  Frank  L.  Fred,  and  the  other  by  Larkin 
Crenshaw. 

Proceedings  in  the  case  were  stopped  during  the 
war,  and  Dixon  died  in  1866.  The  case  was  then  re- 
vived, an  account  of  the  debts  of  Dixon  was  taken, 
and  the  land  was  sold;  and  there  was  no  disputed 
question  in  this  court  except  as  to  the  interest  upon 
the  debts  during  the  war.    The  facts  bearing  on  this 
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1876.    question  are  stated  by  Judge  Christian  in  his  opinion. 

Temi.    '^b^  court  below  disallowed  the  interest,  and  Fred  and 

.Crenshaw  applied  to  a  judge  of  this  court  for    aa 

*"red  <kai.  appeal;  which  was  allowed. 

Dixon 

Jno.  S.  Mosby  and  Wm.  J.  Robertson^  for  the  appel- 
lant. 

Brooke  ^  Scoitj  for  the  appellees. 

Christian,  J.,  delivered  the  opinion  of  the  court: 

The  only  question  we  have  to  determine  in  this  case 
is,  whether  the  decree  of  the  circuit  court  of  Fauquier 
abating  the  interest  during  the  war  upon  the  debts  doe 
to  the  appellants  was  erroneous? 

This  question  arises  upon  the  report  of  a  commis- 
sioner made  in  the  cause,  and  which  is  as  follows: 

**It  appeared  to  the  satisfaction  of  your  commissioner, 
that  the  said  Henry  T.  Dixon,  from  early  in  1861  to 
the  end  of  the  late  war,  lived  outside  of  the  confede- 
rate lines;  and  that  from  August  1861,  to  July  1865, 
he  held  a  commission  as  additional  paymaster  in  the 
United  States  volunteers  (said  commission  having  been 
produced  before  your  commissioner),  and  during  this 
•entire  time  he  (Dixon)  was  subject  to  the  authority  and 
iaws  of  the  United  States  government. 

*^The  creditors  (the  appellants  e<  ab.)  herein  men- 
tioned were  residents  of  the  state  of  Virginia,  then  a 
state  in  *the  Confederate  States  Government  of  Ame- 
rica.' Under  this  statement  of  facts  your  commissioner 
has  not  allowed  interest  upon  the  different  debts  due 
by  said  Dixon  to  the  creditors  herein,  who  were  during 
the  recent  war  living  in  the  said  confederate  govern- 
ment" 
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The  general  priociple  that  where  debtor  and  creditor     1876. 
are  separated  daring  war,  one  residing  on  one  side  of    Temi. 

belligerent  line,  and  the  other  on  the  other  side,  th^        

interest  daring  the  period  of  the  war  must  be  abated,  ^^^  ^  *^- 
does  not  seem  to  be  serioasly  controverted  by  the    Dixon 
counsel  for  the  appellants.    But  if  it  had  been,  the 
general  rule  has  already  been  declared  by  this  court  in 
Cole  V.  Brighty  decided  at  the  present  term.    It  is  true, 
in  that  case,  the  creditor  left  his  debtor  in  Williams- 
burg then,  and  during  the  war,  in  the  occupancy  of 
the  federal  army,  and  came  into  the  confederate  lines. 
But  the  principle  declared  in  that  case  was,  that  when 
debtor  and  creditor  were  separated  by  the  belligerent 
lines  the  interest  must  be  abated.     I  refer  to  that  case 
and  the  following  authorities  to  establish  the  doctrine, 
that  interest  during  the  war,  where  debtor  and  credi- 
tor are  separated  by  belligerent  lines,  must  be  abated. 
Soare  v.  AUerij  2  Dall.  R.  102;  Mr.  Jeflferson's  letter  in 
note  McCaU  v.  Turner ^  1  Call.  115;  Brewer  v.  Hasik 
^  Co,j  3  Call.  22;  Gmn  ^  als.  v.  Perm  ^  ai.,  1  Peters 
R.  523-26;  Hai^ger  v.  Abbott,  6  Wall.  U.  8.  R.  582; 
1  Gall.  R.  295;  Oriswold  v.  Waddington,  16  John.  R. 
438. 

It  is  insisted,  however,  by  the  learned  counsel  for 
the  appellants,  that  this  case  is  taken  out  of  the  opera- 
tion of  the  general  rule  above  declared,  because  the 
debtor  in  this  case  was  domiciled  in  Virginia  up  to 
the  spring  of  1861,  and  voluntarily  left  the  state  of  Vir- 
ginia and  went  to  Washington,  where  he  remained 
during  the  war;  and  that  having  thus  voluntarily  left 
his  former  domicil,  he  cannot  claim  the  benefit  of  an 
abatement  of  interest  due  his  creditor. 

In  my  opinion  this  act  of  the  debtor,  though  volun- 
tary, cannot  affect  the  status  of  the  parties,  or  the  legal 
rights  and  liabilities  growing  out  of  the  laws  of  war. 
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1876.     He  had  the  right  apon  the  approach,  or  after  the  corn- 
Term,    mencement  of  the  civil  war,  to   choose  for  himself 

which  side  he  would  take,  which  cause  he  would 

Fred  &  al.  espouse.  In  our  late  unhappy  civil  war  many  men  at 
Dixon  the  north  were  constrained  by  family  ties,  by  early 
education,  by  local  attachments,  by  political  proclivi- 
ties, by  earnest  conviction  of  right  and  duty,  to  leave 
the  north  and  unite  their  fortunes  and  their  destinies 
with  the  south  in  that  cause  which  they  believed  was 
the  cause  of  the  right  of  self-government  and  of  the 
maintenance  of  civil  liberty.  And  so  in  the  south 
there  were  men  who,  from  the  same  motives,  chose  to 
espouse  the  cause  of  the  north  and  to  uphold  the  in- 
tegrity of  the  union.  In  all  civil  wars  men  must 
choose  for  themselves  which  side  they  may  take.  But 
I  will  pursue  this  line  of  discussion  no  further,  con- 
tenting myself  with  a  reference  to  the  admirable 
opinion  of  my  brother  Staples^  delivered  to-day  in  the 
case  of  Walker  v.  Beauchler^  for  the  true  doctrines  upon 
this  subject. 

The  question  here  is  not  how  the  parties  became 
separated — whether  voluntary  or  not — but  the  whole 
question  is,  were  they  separated?  The  question  is  not 
how  the  residence  became  changed,  but  where  was  the 
actual  residence  of  the  debtor  and  creditor  during  the 
war:  were  they  during  the  war  on  different  sides  of 
the  belligerent  lines?  If  they  were,  no  matter  how 
they  became  thus  separated,  the  question  is  closed. 
Dixon  was  in  Washington  from  the  early  spring  of 
1861  till  after  the  close  of  the  war.  The  appellants 
were  in  the  county  of  Fauquier.  A  line  of  bristling 
bayonets  was  between  them.  They  were  enemies;  no 
intercourse  between  them  was  lawful;  no  payment 
could  be  made;  no  money  could  be  transmitted.  It  is 
clear,  therefore,  that  it  is  a  case  where  the  interest 
ought  to  be  abated. 
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But  one  of  the  counsel  for  the  appellants  objected  to  1876. 

the  decree  of  the  circuit  court  upon  another  ground.  Term. 
He  argues,  with  much  ingenuity,  that  inasmuch  as  the 


debts  due  to  the  appellants  are  secured  upon  land  in  ^^^  *  ^• 
the  county  of  Fauquier;  that  the  land  is  in  a  court  of  Dixon 
equity  to  be  regarded  as  debtor,  and  not  Dixon ;  and 
that  therefore  there  should  be  no  abatement  of  inter-  * 
est.  A, brief  reference  to  the  facts  of  the  case  will  be 
a  sufficient  answer  to  this  position.  Dixon,  by  deed 
bearing  date  December  8th,  1837,  conveyed  a  large 
estate,  real  and  personal,  to  a  trustee, — first,  to  secure 
his  creditors,  among  whom  were  the  appellants:  which 
deed  provides  that  the  said  trustee  is  to  have  and  to 
hold  the  above  granted  property,  real  and  personal, 
upon  the  following  trusts  and  confidences  unto  them 
the  said  parties  of  the  second  part:  1st.  To  pay  a  debt 
due  Aquila  Glascock  of  about  six  thousand  dollars;  a 
debt  to  Frank  Fred  of  seven  thousand  dollars,  and  all 
other  debts  due  and  owing  by  the  said  Henry  T. 
Dixon,  amounting  as  it  is  suppqsed  to  about  two  thou- 
sand dollars;  but,  whether  more  or  less,  it  is  to  be 
understood  that  all  debts  due  by  the  said  Dixon, 
enumerated  or  not  enumerated,  are  to  be  paid;  and  to 
that  end  the  said  parties  of  the  second  part,  trustees, 
shall  collect  all  debts  due  to  the  said  Dixon,  and  from 
time  to  time  sell  such  of  the  property  as  may  be  ne- 
cessary for  that  purpose,  at  public  or  private  sale,  as 
may  be  best.  2d.  After  thie  payment  of  all  the  debts 
due  by  the  said  Henry  T.  Dixon,  for  the  sole,  separate 
and  exclusive  use  and  benefit  of  the  said  Annie  E. 
Dixon,  wife  of  Henry  T.  Dixon,  for  and  during  her 
life,  free  from  the  contracts  and  liabilities  of  her  said 
husband,  or  of  any  future  husband. 

It  became  necessary,  therefore,  in  the  court  below, 

to  enquire  and  ascertain  what  debts  of  the  said  Dixon 
Vol.  xvxn— 69 
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1876.     were  still  due;  because  Mrs.  Dixon  was  entitled  to  the 

Term,    balance  after  payment  of  his  debts.    She  filed  her  pe- 

tition,  claiming  that  her  husband  did  not  owe  the  in- 


Fred  A  ai.  tercst  on  the  debts  secured  which  had  accumulated 


V. 


Dixon  during  the  war;  and  the  circuit  court  sustained  that 
claim. 

Now  the  land  was  merely  the  security  for  the  debts 
due  by  Dixon;  and  after  these  debts  were  paid  it  be- 
longed to  Mrs.  Dixon.  It  was  competent  to  show 
what  part  had  been  paid,  or  that  part  was  not  in  fact 
due,  or  that  no  interest  could  be  claimed  for  the  pe- 
riod of  four  years.  The  debt  was  due  by  Dixon ;  the 
land  was  merely  the  security  for  its  payment. 

Upon  the  whole  case,  I  am  of  opinion  that  there  is 
no  error  in  the  decree  of  the  circuit  court,  and  that 
the  same  be  affirmed. 

Decree  affirmed. 
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Term. 


Alex.  &  Wash.  R.  R.  Co.  v.  Chew  and  Wipe  ^  als. 

April  27. 

By  act  of  congress  in  1808,  the  Washington  A  Alexandria  Turnpike  Co.  jg-^^ 
was  incorporated  to  construct  a  turnpike  road  from  Alexandria  to  March 
Washington,  to  be  not  less  than  thirty,  nor  more  than  one  hundred 
feet  wide.  In  1809  A  conveyed  to  the  company  a  strip  of  land  one 
hundred  feet  wide  and  three  fourths  of  a  mile  long,  for  the  purpose 
of  the  road.  And  the  company  covenanted  with  A  and  his  heirs, 
that  said  space  of  one  hundred  feet  should  be  forever  kept  open  and 
unobstructed  as  a  public  highway,  and  for  no  other  purpose;  and 
should  the  route  of  said  turnpike  road  be  thereafter  altered,  or  should 
it  cerise  to  be  a  public  highway,  the  said  property  should  immediately 
revert  to  A,  his  heirs  and  assigns.  The  company  made  a  grav- 
eled track  twenty  feet  wide,  in  the  centre  of  the  strip,  and  on  each 
side  a  summer  road.  By  a  statute  of  the  state  the  company  was  au- 
thorized to  sell  any  part  of  their  work  to  the  A.  &  W.  R.  R.  Co.,  and 
the  turnpike  company  conveyed  to  the  railroad  company  the  eastern 
half  of  their  entire  line;  and  a  railroad  track  has  been  laid  on  the 
summer  road  occupying  in  all  about  eighteen  feet  on  the  east  line, 
and  leaving  the  graveled  road  and  the  western  summer  road  nnob> 
structed.  This  dealing  with  the  road  does  not  create  a  forfeiture 
under  the  deed  of  A,  of  the  land  conveyed  by  him,  or  any  part  gf  it. 

This  was  an  action  of  ejectment  in  the  circuit  court 
of  the  county  of  Alexandria,  brought  in  November 
1872  by  Roger  P.  Chew  and  Louisa  his  wife,  and 
others,  heirs  at  law  of  Charles  Alexander,  Jr.,  de- 
ceased, against  the  Alexandria  and  Washington  rail- 
road company,  to  recover  a  strip  of  land  fifty  feet  in 
width  by  about  three  quarters  of  a  mile  in  length, 
being  the  half  of  a  section  of  land  one  hundred  feet 
in  width,  conveyed  by  the  said  Alexander  for  the  pur- 
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1876.     poses  of  a  highway.     The  cause  came  on  to  be  tried 
T^.    in  November  1872,  when  the  facts  appeared  to  be  as 


follows: 


Alex.  & 
Wash. 

R.  R.  Co.  By  an  act  of  the  congress  of  the  United  States  of 
Chew  and  April  21, 1808  (2  Statutes  at  Large  485),  a  company 
Wife&ais.  ^j^  incorporated  for  opening  a  turnpike  road  between 
the  town  of  Alexandria  and  the  city  of  Washington, 
both  then  in  the  District  of  Columbia,  to  be  called  the 
Washington  and  Alexandria  turnpike  company,  the 
road  to  be  not  less  than  thirty  feet  and  not  more  than 
one  hundred  feet  in  width. 

The  land  for  the  road  was  to  be  acquired  either  by 
condemnation  or  purchase,  as  might  be  found  neces- 
sary. 

The  company  was  duly  organized,  and  the  road 
built  in  conformity  with  the  requirements  of  the  char- 
ter. 

A  section  of  the  road  was  built  upon  the  hundred 
feet  strip  before  mentioned,  which  had  been  conveyed 
to  the  company  by  Charles  Alexander,  Jr.,  by  deed  of 
July  4th,  1809. 

By  this  deed  the  grantor  conveyed  the  land  to  the 
turnpike  company,  "to  have  and  to  hold  *  *  *  to 
them,  the  said  president  and  directors,  and  their  suc- 
cessors in  office,  as  a  public  highway  forever.  In  con- 
sideration of  which  said  cession,  the  said  president  and 
directors,  for  themselves  and  their  successors  in  office, 
hereby  promise  and  agree  to  and  with  the  said  Charles 
Alexander,  his  heirs  and  assigns,  that  the  said  space  of 
ground,  one  hundred  feet  wide,  shall  be  forever  kept 
open  and  unobstructed  as  a  public  highway,  and  for  no 
other  purpose  whatsoever,  without  the  consent  of  the 
said  Alexander,  his  heirs  and  assigns,  in  writing  first 
had  and  obtained;  and  also,  that  should  the  route  of 
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the  said  turnpike  road  be  hereafter  altered,  or  should     1876. 
it  ever  cease  to  be  a  public  highway,  the  property  shall     'r&cm, 

thereupon  immediately  revert  to  the  said  Alexander, 

party  to  these  presents,  his  heirs  and  assigns,  in  like  "^J^^v* 
manner  as  if  this  present  indenture  had  never  been  R.  R.  Co. 

ra^e."  '  Chew  and 

By  an  act  of  the  general  assembly  of  Virginia,  of  ^^^^^• 
March  4,  1854,  the  turnpike  company  was  authorized 
to  sell  any  part  of  their  work  to  the  Alexandria  and 
Washington  railroad  company;  and  on  the  18th  of 
April  1854  the  turnpike  company  conveyed  to  the 
railroad  company  the  eastern  half  of  their  entire  road 
from  Alexandria  to  Washington. 

On  the  eastern  half  (fifty  feet  in  width)  thus  ac- 
quired, the  railroad  company  in  1855-'6  constructed 
and  operated,  and  have  ever  since  continued  to  operate, 
a  railroad  between  the  two  cities. 

The  railroad  track  was  of  the  usual  width  (eight 
feet),  and  was  laid  along  the  eastern  side  of  the  strip 
conveyed  to  the  railroad  company,  at  an  average  dis- 
tance of  ten  feet  from  the  east  boundary  of  said  strip, 
so  that  the  track  and  the  space  to  the  east  of  it  occu- 
pied together  eighteen  feet. 

Before  the  railroad  was  built  there  was  a  gravelled 
way,  about  twenty  feet  in  width,  running  through  the 
middle  of  the  hundred  feet  strip,  and  on  either 'side 
was  a  summer  road. 

The  railroad  track  occupied  the  summer  road  on  the 
east  side  of  the  gravelled  way,  but  did  not  at  all  in- 
fringe upon  the  latter,  and,  of  course,  did  not  infringe 
upon  the  summer  road  to  the  west  of  it. 

The  railroad  track  destroyed  the  east  summer  road 
for  the  purposes  of  travel  in  ordinary  vehicles,  leaving 
the  gravelled  way  and  the  other  summer  road  the  same 
as  before. 


Digitized  by 


Google 


550  COURT   OF   APPBALS    OF  VIRGINIA. 

1876.        When  the  evidence  had  been  introduced,  the  plain- 
Tenn.    tiff  and  defendant  asked  for  the  following  instructions: 


^ih*  ^  *^®  J^^'y  ®^^''  believe  from  tl?e  evidence,  that  the 
R.  R.  Co.  plaintiffs  are  the  heirs  at  law  of  Charles  Alexander, 
Chew  and  Jr«;  that  he  was  the  owner  of  Hhe  premises,  fifty  feet, 
Wife&ais.  described  in  the  declaration;  that  the  said  Charles  Al- 
exander, Jr.,  did,  by  the  deed  bearing  date  on  the  4th 
day  of  July,  1809,  grant  unto  the  defendant,  the 
Alexandria  and  Washington  Turnpike  Company,  to 
wit:  100  feet  of  ground,  to  be  used  as  a  public  high- 
way or  a  turnpike,  of  which  100  feet,  fifty  feet,-  the 
premises  described  in  the  declaration,  constitute  part; 
that  by  the  conditions  of  that  grant,  the  said  Al- 
exandria and  Washington  Turnpike  Company  bound 
themselves  to  use  the  said  100  feet  for  a  public  high- 
way or  turnpike,  and  for  no  other  purpose;  and  that 
the  said  Alexandria  and  Washington  Turnpike  Com- 
pany entered  under  that  grant,  and  afterwards,  to  wit : 

by  a  deed  bearing  date  on  the  18th  day  of ,  1865, 

did  grant  unto  the  Alexandria  and  Washington  Rail- 
road company,  the  said  fifty  feet  for  another  purpose, 
to  wit:  to  be  used  for  constructing  a  railway;  and 
that  the  defendant  did  construct  and  are  now  using 
the  said  fifty  feet  as  a  railway,  and  that  the  said  fifty 
teet,  for  all  practical  purposes,  has  ceased  to  be  used 
as  a  turnpike  or  public  highway,  then  the  plaintiffi 
are  entitled  to  recover  in  this  action. 

Which  instructions  the  court  granted  as  prayed. 
The  defendants  prayed  the  court  to  instruct  the  jury, 
that  upon  the  facts  proved  as  aforesaid,  the  jury  must 
find  for  the  defendants.  Which  instructions  the  court 
refused. 

The  defendants,  by  their  counsel,  excepted  to  the 
ruling  of  the  court  by  which  the  instructions  prayed 
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by  the  plaintiffs  were  granted,  and  also  to  the  ruling  1876. 
of  the  court  refusing  the  instructions  prayed  by  the  Term, 
defendants.  


Alex,  db 
Wash. 

Th^re  was  a  verdict  and  judgment  for  the  plaintiffs;  R.  R.  Co. 
and  on  the  application  of  the  railroad  company  a  su-  chew  and 
persedeas  was  allowed  by  this  court.  Wife&als. 

JBeach^  for  the  appellant. 

W.  Arthur  Taylor  and  John  S.  Chapmariy  for  the  ap- 
pellees. 

Staplbs,  J.,  delivered  the  opinion  of  the  court. 

The  alleged  right  of  recovery  in  this  case  is  founded 
upon  a  provision  in  the  deed  from  Charles  Alexander 
ta  the  Washington  and  Alexandria  turnpike  company. 
That  provision  is  as  follows:  "In  consideration  of 
which  cession,  the  said  president  and  directors  for 
themselves,  and  their  successors  in  office,  hereby 
promise  and  agree  that  the  said  space  of  ground,  one 
hundred  feet  wide,  shall  be  forever  kept  open  and  un- 
obstructed as  a  public  highway,  and  for  no  other  pur- 
pose whatever  without  the  consent  of  the  said  Alexan- 
der, his  heirs  and  assigns,  in  writing  first  had  and  ob- 
tained; and  also  should  the  route  of  the  said  turnpike 
road  be  hereafter  altered,  or  should  it  ever  cease  to  be 
a  public  highway,  the  property  shall  thereupon  imme- 
diately revert  to  the  said  Alexander,  his  heirs  and 
assigns." 

It  is  insisted  that  the  deed  executed  by  the  turnpike 
company  to  the  Alexandria  and  Washington  railroad 
company  was,  ipso  factOj  a  breach  of  this  provision, 
creating  a  forfeiture  of  the  estate. 


Digitized  by 


Google 


552  COURT    OF  APPEALS    OF  VIRGINIA. 

i876.        And  secondly,  if  this  be  not  so,  the  construction  of 
T^.    ^he  railroad  track  upon  the  turnpike  certainly  had  that 

■ effect,  because  such  appropriation  and  use  are  utterly 

^vv^'h^  inconsistent  with  the  use  of  the  soil  for  the  purposes 

R.  R.  Co.  of  a  highway. 

Chew  and     Before  considering  these  propositions,  it  is  well  to 

Wife&ais.  ^^^j,  jjj  mind  that  if  a  forfeiture  has  taken  place  it  oc- 
curred in  the  year  1856,  at  which  time  the  railroad  was 
constructed.  The  company  was  permitted  to  locate 
and  build  its  road,  and  to  incur  all  the  expense  inci- 
dent to  an  enterprise  of  that  character,  without  objec- 
tion from  any  one,  so  far  as  the  record  before  us  dis- 
closes; and  now  after  the  lapse  of  sixteen  years  the 
representatives  of  the  original  grantor  for  the  first 
time  assert  the  existence  of  the  supposed  forfeiture. 
If  their  claim  is  sustained,  the  effect  will  be  to  cut 
asunder  the  railroad  track,  and  to  vest  in  the  plain- 
tiffs not  only  the  soil,  but  all  the  works  of  the  com- 
pany, to  the  extent  of  three-fourths  of  a  mile.  Bat 
this  is  not  all.  If  there  has  been  a  forfeiture,  it  will 
operate  to  revest  in  the  representatives  of  Charles 
Alexander  the  entire  estate,  being  the  one  hundred 
feet  conveyed  to  the  turnpike  company  by  the  deed  of 
1809.  It  is  very  true  that  this  suit  extends  only  to  the 
fifty  feet  conveyed  to  the  railroad  company;  but  if  the 
heirs  chose  to  assert  title  hereafter  to  the  whole,  there 
is  strong  ground  to  believe  the  claim  would  be  success- 
ful, so  that  the  part  still  used  as  a  turnpike  will  be  lost 
to  the  public. 

A  result  which  thus  injuriously  affects  public  and 
private  interests  to  so  great  an  extent  ought  not  to  be 
tolerated  unless  required  by  some  imperative  rule  of 
law  operating  upon  the  contract  of  the  parties. 
Clearly  there  is  nothing  in  the  terms  of  Charles  Alex- 
ander's deed,  already  cited,  forbidding  or  restraining 
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an  alienatiou  by  the  turnpike  company,  so  long  as  1876. 

the  terms  of  the  grant  are  substantially  complied  with.  xenn. 
So  long  as  the  route  conveyed  is  used  for  the  purposes 


of  a  highway,  it  is  a  matter  of  no  sort  of  consequence  ^^^^ 
to  the  grantor  or  his  representatives  whether  the  turn-  R.  R.  Co. 
pike  company  or  its  alienees  hold  the  title.  Chew  and 

The  only  question  we  have  then  to  consider  is,  whe-  Wife&ais. 
ther  the  construction  of  the  railroad  is  such  a  diver- 
sion of  the  land  conveyed  to  the  turnpike  company  by 
Alexander  as  constitutes  a  forfeiture. 

The  learned  counsel  for  the  appellee,  in  a  very 
elaborate  note,  takes  the  ground  that  a  railway  is  so 
essentially  and  radically  different  from  an  ordinary 
turnpike,  that  the  two  cannot  be  used  and  operated  on 
the  same  space  of  ground,  one  hundred  feet  wide,  \^th 
any  safety  to  travelers  on  the  turnpike.  All  this  may 
be  true,  and  yet  it  does  not  follow  that  the  construc- 
tion of  the  railroad  track  upon  the  turnpike  necessarily 
supersedes,  or  even  interrupts,  the  latter  as  a  highway. 
No  question  has  been  productive  of  more  controversy 
than  this.  On  the  one  hand,  it  is  argued  that  the 
owner  of  the  land  is  not  divested  of  the  fee  by  laying 
out  the  soil  as  a  highway,  and  that  the  public  ouly 
acquires  thereby  an  easement;  that  the  location  of  a 
railroad  thereon  is  an  iucreased  burden  upon  the  fee, 
and  the  appropriation  .of  the  surface,  for  the  purposes 
of  a  railway,  is  inconsistent  with  the  free  and  unre- 
stricted user  by  the  public  of  the  soil  as  a  highway, 
and  for  this  increased  burden  upon  the  fee  the  owner 
is  entitled  to  compensation. 

On  the  other  hand,  it  has  been  argued  that  the  con- 
struction of  a  railway  along  a  highway,  or  upon  the 
streets  of  a  city  or  town,  is  simply  a  mode  of  accom- 
plishing one  of  the  objects  of  the  original  dedication, 

that  of  creating  a  thoroughfare  for  the  public,  and 
Vol.  xxvn — 70 
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1876.  that  the  railway  is  but  a  species  of  improved  highway^ 
Term,  the  two  usos  being  substantially  identical ;  and  there- 
fore the  legislature  may  authorize  (as  in  the  case  before 


^Wash*  ^®)  *^®  construction  of  a  railway  on  a  public  highway, 

R.  R.  Co.  and  the  inconvenience  thereby  incurred  by  the  citizen 

Chew  and  must  be  borne  for  the  sake  of  the  public  good. 

Wife&ais.      Controversies    of  this  character  must  generally  if 

not  universally  arise  in  those  cases  in  which  the  owner 

has  subjected  the  land  to  an  easement,  and  the  point 

of  contention  is  as  to  his  right  to  compensation  for  the 

increased  burden  upon  the  fee  by  reason  of  the  con- 

struction  of  the  railway. 

Whether  in  the  present  case  the  owner  has  parted 
with  the  fee,  and  is  therefore  not  entitled  to  compen- 
saAon,  is  a  question  we  are  not  called  on  to  decide  at 
this  time;  nor  is  it  necessary  to  determine  whether  the 
turnpike  company  is  liable  in  damages  to  an  action  of 
covenant  for  the  failure  to  keep  open  and  unobstructed 
as  a  highway  the  entire  width  of  one  hundred  feet  con- 
veyed. The  question  we  have  to  deal  with  is  one  of 
forfeiture  exclusively.  It  may  be  that  the  operating 
the  railroad  subjects  travelers  on  the  turnpike  to  in- 
convenience, and  even  to  danger;  but  the  turnpike  is 
none  the  less  a  highway  by  reason  of  the  fact.  It  does 
not  necessarily  cease  to  be  a  highway  because  the  track 
of  the  railroad  may  be  laid  upop  a  portion  of  the  one 
hundred  feet,  to  any  greater  or  less  degree  than  a  street 
of  a  city  ceases  to  be  a  street  because  of  the  location 
of  the  railroad  thereon. 

We  must  not  lose  sight  of  the  fact,  that  we  are  con- 
sidering, not  a  question  of  compensation  for  increased 
burdens  and  inconveniences,  but  of  forfeiture  for  a 
breach  of  condition  subsequent;  always  rigidly  con- 
strued. The  language  of  the  deed  is,  "should  the 
route  of  the  said  turnpike  road  be  hereafter  altered. 
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or  should  it  ever  cease  to  be  a  public  highway^  the  property  1876. 

shall  thereupon  immediately  revert,"  &c.     Now  it  is  Term, 
apparent  from  the  facts  certified,  that  the  turnpike  is 


still  used  as  a  highway.  It  has  never  ceased  to  be  ^^^j^* 
such.  The  graveled  way  is  untouched,  and  so  is  one  of  R.  R.  Co. 
the  summer  roads.  It  is  true  that  the  track  of  the  rail-  chew  and 
road,  eight  feet  in  width,  is  laid  upon  the  other  sura-  ^ifeAals. 
mer  road.  But  there  is  no  obligation  on  the  company 
to  keep  up  two  summer  roads  or  even  a  summer  road. 
The  charter  only  prescribes  that  the  width  of  the  road 
shall  not  be  less  than  thirty  nor  more  than  one  hun- 
dred feet.  If  there  are  obstructions  or  irregularities 
upon  other  portions  of  the  one  hundred  feet,  making 
the  passage  of  carriages  sometimes  diflBcult,  they  pro- 
ceed from  the  carelessness  and  inattention  of  the  turn- 
pike company,  or  those  having  charge  of  its  road.  The 
remedy  for  such  evils  is  in  the  courts  by  indictment, 
information  or  other  proper  proceeding.  The  only 
portion  of  the  land  actually  occupied  by  the  railroad  is 
the  bed  or  track  eight  feet  wide.  If  it  appeared  that 
this  strip  cannot  be  used  as  a  highway,  it  is  manifest 
there  is  still  abundant  space  for  all  the  pui*poses  of 
the  travelling  public;  more  than  has  ever  been  or  ever 
will  be  required.  If  the  people  who  use  the  route  are 
subjected  to  some  inconvenience  by  reason  of  the  pas- 
sage of  the  trains,  they  are  in  no  worse  condition  than 
the  inhabitants  of  many  towns  and  cities  and  coun- 
ties. Outside  of  the  limits  of  the  three-fourths  of  a 
mile  conveyed  by  Alexander,  all  along  the  route  be- 
tween Washington  city  and  Alexandria,  travellers 
upon  the  turnpike  are  more  or  less  exposed  to  the 
same  inconveniences  and  perils. 

When  the  grantor  seeks  to  destroy  an  estate  which 
he  himself  has  created,  it  must  plainly  appear  that 
the  act  is  within  the  very  terms  of  the  condition  and 
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1876.     breach.     It  is  not  sufficient  to   show   mischiefs  and 

Terai.     ®ven  losses  which  might  have  been  provided  against 

had  they  been  foreseen.     The  fact  that  they  were  not 


A^x.  &   j^qJ  could  not  have  been  anticipated,  may  be  a  suffi- 

R.  R.  Co.  cient  reason  for  the  failure  to  provide  a  remedy;  but 

Chew  and  they  cannot  justify  the  courts  in  so  enlarging  the  ope- 

Wife&ais.  ration  of  the  covenant  as  to  make  them  a  ground  of 

forfeiture. 

The  learned  counsel  for  the  appellee  relies  much 
upon  that  provision  of  the  deed,  which  declares  "that 
the  said  space  of  ground,  one  hundred  feet  wide,  shall 
be  forever  kept  open  and  unobstructed  as  a  highway;" 
and  he  insists  that  the  parties  meant  thereby  "  that  a 
turnpike  road  one  hundred  feet  wide  should  be  made, 
kept  open  and  unobstructed  in  its  entire  width  for  all 
time,  and  that  if  any  portion  of  the  space  should  be 
obstructed  and  cease  to  be  used  as  a  turnpike  road,  the 
whole  should  revert  to  the  grantor  or  his  heirs.  Ac- 
cording to  this  construction,  a  road  one  hundred  feet 
wide  was  necessary  to  be  made,  kept  open  and  clear  of 
all  obstructions  for  all  time,  whether  required  or  not 
by  the  public  wants  and  necessities;  and  that  too  not- 
withstanding the  charter  left  it  optionary  with  the 
company  to  determine  the  width  of  its  road,  so  that  it 
was  not  less  than  thirty  nor  more  than  one  hundred 
feet.  If  this  be  the  correct  view,  a  forfeiture  occurred 
long  before  the  construction  of  the  railroad,  because  it 
is,  I  think,  very  manifest  that  the  actual  width  of  the 
road  was  never  at  any  time  as  great  as  one  hundred 
feet.  Under  this  construction,  a  failure  to  grade  and 
use  as  a  road  a  narrow  strip  of  ten  feet  would  result 
in  the  forfeiture  of  the  whole,  even  though  the  re- 
maining ninety  feet  was  used  as  a  highway,  and  was 
more  than  sufficient  for  all  the  demands  of  the  public. 
It  is  impossible  to  believe  that  such  was  the  intention 


Digitized  by 


Google 


COURT    OF  APPEALS    OF   VIRGINIA.  557 

of  the  parties.     If  the  provision  admits  of  no  other  1876. 

interpretation  than  an  agreement  to  construct  a  turn-  Term. 
pike  of  the  width  of  one  hundred  feet,  and  so  main- 


tain it  forever,  although  wholly  unnecessary,  it  will  be  ^^'.^ 
construed  as  a  covenant,  the  breach  of  which  is  com-  R.  R.  Co. 
pensated  in  damages  and  not  by  a  forfeiture  of  the  chew*  and 
entire  estate.     This  construction  saves  the  rights  of^^^^^^^- 
the  public,  and  is  more  consistent  with  the  real  inten- 
tion of  the  parties.   They  did  not  mean  that  the  entire 
width  of  a  hundred  feet,  every  parcel  of  it,  should  be 
graded  and  constructed  as  a  road  and  so  maintained 
forever,  whether  required  or  not  by  the  necessities  of 
trade  and  travel.     All  they  designed  was,  that  the  land 
should  not  be  diverted  to  any  mere  private  or  indi- 
vidual ends,  but  that  it  should  be  held  for  the  purposes 
of  a  public  highway,  and  used  as  the  public  necessities 
might  require.     Any  failure  of  proper  repair,  any  mere 
obstructions  upon  the  road  tending  to  the  inconve- 
nience  of  the  public,  might  constitute  a  breach  of 
covenant  sounding  in  damages;  but  nothing  short  of 
a  discontinuance  of  the  route  as  a  highway  constitutes 
a  ground  of  forfeiture. 

This  view  is  in  entire  harmony  with  all  the  princi- 
ples of  law  in  regard  to  forfeitures.  The  rule  laid 
down  in  the  cases,  and  sustained  by  all  the  authorities 
is,  that  conditions  subsequent  are  strictly  construed, 
because  they  tend  to  destroy  estates,  and  a  rigorous 
exaction  of  them  is  a  species  of  summum  jus^  and  in 
many  cases  hardly  reconcilable  with  conscience.  In 
McKelvay  v.  Seymour^  6  Butcher  R.  321,  a  well  con- 
sidered case,  the  supreme  court  of  New  Jersey  de- 
cided that  "  where  land  is  conveyed  to  be  used  for  a 
certain  purpose,  with  a  clause  of  forfeiture  if  it  cease 
to  be  used  for  the  object  specified,  it  is  no  ground  of 
forfeiture  if  the  laud  is  used  for  other  purposes,  pro- 


Digitized  by 


Google 


Alex    & 
Wash. 


558  COURT   OF  APPBALS    OF  VIRGINIA. 

1876.     vided  it  is  also  used  for  the  purpose  for  which  it  was 

March  «  ,, 

Term.      CODVejed/' 

In  Jackson  v.  SilvemaU^  15  John  R.  278,  a  lessee  for 
lives  covenanted  not  to  sell,  or  assign,  or  dispose  of 
R.  R.  Co.  his  estate  in  the  premises  without  permission,  fie 
Chew  and  nevertheless  executed  a  deed  demising  part  of  the 
Wife&als.  pp^jj^jg^g  for  twenty  years.  The  supreme  court  of 
New  York  held  this  did  not  constitute  a  forfeiture. 
Plattj  J.  said,  "the  plaintiff's  claim  is  stricii  juris ;  and 
to  entitle  him  to  recover  on  the  ground  of  forfeiture, 
he  must  bring  his  case  within  the  penalty,  on  the  most 
literal  and  rigid  interpretation  of  the  covenant;  that  a 
lease  of  part  of  the  land  for  a  term  of  years  was  not  a 
sale  or  assignment  of  the  estate  in  the  premises." 
A^nd  yet  it  is  easy  to  see  that  such  an  alienation  of 
part  was,  as  to  such  part,  a  violation  of  the  whole 
spirit  of  the  contract,  and  the  intention  of  the  parties. 
See  also  Hunt  v.  JBeeson^  18  Ind.  R.  380;  Emerson  v. 
Simpson^  4  New  Hamp.  R.  475;  Boiling  v.  Mayor  ^.  of 
Petersburg^  8  Leigh,  224.  I  refer  particularly  to  the 
case  of  Emerson  v.  Simpson^  where  a  number  of  cases 
are  cited  by  the  learned  judge,  in  confirmation  of  the 
doctrine  that  the  object  of  the  courts  is  so  to  con- 
strue the  covenant  as  to  prevent,  if  possible,  a  for- 
feiture; and  therefore  the  extent  and  meaning  of 
conditions  defeating  estates  are  considered  as  questions 
striciissimi  juris. 

In  the  case  in  hand  the  same  rule  of  construction 
very  justly  applies.  The  result  attains  the  ends  of 
justice,  and  I  think  is  conformable  to  the  real  inten- 
tion of  the  parties.  Upon  the  facts  as  stated  in  the 
record,  the  court  ought  to  have  given  the  instruction 
asked  for  by  the  defendant,  and  not  that  asked  by  the 
plaintiff 


Digitized  by 


Google 


COURT    OP  APPEALS    OP  VIRGINIA.  559 

The  judgment  was  as  follows :  i876. 

March 
Tenn. 

The  court  is  of  opinion,  for  reasons  stated  in  writ 

ing  and  filed  with  the  record,  that  the  circuit  court  ^^- * 

°  Wash. 

ought  not  to  have  given  the  instruction  asked  for  by  R.  R.  Co. 
the  plaintiffs;  but  instead  thereof,  ought  to  have  in  chew  and 
structed  the  jury  as  prayed  for  by  the  defendants.  Wife&ais. 
Wherefore,  for  the  errors  aforesaid,  it  is  considered 
by  the  court  here,  that  the  said  judgment  be  reversed 
and  annulled,  the  verdict  set  aside,  and  a  new  trial 
awarded;  and  that  the  defendants  in  error  pay  to  the 
plaintiffs  in  error  their  costs  by  them  expended  in  the 
prosecution  of  their  writ  of  error  and  supersedeas  here. 
And  it  is  further  considered,  that  the  case  be  re- 
manded to  the  circuit  court  for  a  new  trial  therein  to 
be  had  in  conformity  with  the  views  herein  expressed. 

Judgment  rbvbrsbd. 
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Jones  ^  wife  v.  Hughes  ^  als. 


April  29. 

1876.      I.  H  by  his  will  gave  certain  lands,  which  he  describes,  to  his  sons  J  and 
Inarch 
Term  ^  *  ^"^*  ^^  another  clause,  he  says  if  his  son  J  should  die  without 

issue,  he  gives  certain  part  of  the  land  given  to  him  to  D ;  and  if 
both  of  his  sons  should  die  without  issue,  then  all  of  the  aforesaid 
lands  should  go  to  his  daughters,  naming  them.  J  died  without  chil- 
dren, and  the  lands  went  into  the  possession  of  D ;  and  D  afterwards 
died  without  children,  leaving  a  widow,  to  whom  by  his  will  he  left 
all  his  estate,  and  appointed  her  his  executrix.  He  owned,  however, 
only  personal  estate.  More  than  a  year  after  D*s  will  was  admitted 
to  probate,  his  widow  filed  her  bill  against  the  executory  devisees  of 
H,  to  recover  dower  in  the  lands  which  had  come  to  D  under  the 
will.     Held  : 

1.  The  widow  of  D  is  entitled  to  dower  in  the  said  lands. 

2.  The  act.  Code  of  1873,  ch.  106,  \  4,  does  not  apply  to  the  case, 

and  her  right  to  dower  is  not  barred. 

This  was  a  suit  in  equity  in  the  circuit  court  of 
Mecklenburg  county,  brought  in  November  1871,  by 
Ann  Eliza  Hughes,  widow  of  John  D.  Hughes,  de- 
ceased, against  Thomas  L.  Jones  and  Martha  E.,  his 
wife,  and  others,  devisees  of  Crawford  Hughes,  de- 
ceased, to  recover  her  dower  in  certain  land  devised 
by  the  said  Crawford  Hughes  to  his  son  John  D. 
Hughes.     The  case  is  as  follows  : 

Crawford  Hughes  died  in  1843,  leaving  a  will,  by 
which  he  gave  bis  whole  estate,  except  some  small 
legacies,  to  his  wife  for  her  life.  By  the  6th  clause  of 
his  will  he  says :  I  bequeath,  after  the  death  of  my 
wife,  my  lands  to  be  divided  between  my  sons  James 
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C.  Hughes  and  John  D.  Hughes  as  follows: — and  he     1876. 
then  sets  out  the  part  which  each  is  to  have.                     T^. 
The  sixth  clause  of  his  will  is  as  follows:  It  is  my 


will  and  desire,  that  should  either  or  both  of  my  sons,  Jones  and 
James  C.  Hughes  and  John  D.  Hughes,  die  without       v. 
issue,  then  the  aforesaid  land  should  be  disposed  of  as    &fis^ 
follows:  In  case  that  James  C.  Hughes  should  die, 
I  wish  John  D.  Hughes  to  have  all  the  tract  on  which 
I  live;  and  the  tract  I  purchased  of  Dr.  Francis  R. 
Gregory  to  be  sold,  and  the  proceeds  to  be  equally  di- 
vided between  my  daughters  Ann  F.  Simmons,  Mar- 
tha E.  Hughes,  Susan  J.   Hughes,  and  Louisa  M. 
Hughes;  and  should  both  of  my  sons  die  without  is- 
sue, then  all  the  aforesaid  lands  to  go  to  my  daughters 
and  their  children. 

James  C.  Hughes  survived  his  father  for  some  years, 
and  died  without  children;  and  John  D.  Hughes  was 
put  into  possession  of  all  the  land  on  which  the  testa- 
tor lived.  He  lived  until  1870,  when  he  died,  leaving 
a  widow,  the  plaintiff',  but  without  children ;  and  leav- 
ing a  will  by  which  he  gave  to  his  widow  his  whole 
estate,  real  and  personal,  and  made  her  executrix  of 
his  will.  This  will  was  admitted  to  probate  on  the 
19th  of  September  1870,  and  Mrs.  Hughes  qualified  as 
executrix.  His  whole  estate,  however,  was  not  more 
than  fifteen  hundred  or  two  thousand  dollars,  and  con- 
sisted of  personalty. 

After  the  death  of  John  D.  Hughes  the  daughters  of 
Crawford  Hughes,  one  of  whom  had  married  Thomas 
L.  Jones,  took  possession  of  the  land;  and  in  Novem- 
ber 1871,  more  than  a  year  after  the  will  of  John  D. 
Hughes  had  been  admitted  to  probate,  Mrs.  Hughes 
brought  this  suit. 

The  defendants  in  their  answer,  insisted  first  that 

John  D.  Hughes  was  not  seized  of  such  an  estate  in 
Vol.  xxvn — 71 
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1876.     the  land  as  would  entitle  his  widow  to  dower  therein: 

Term,     ^nd  second,  that  she  had  not  renounced  the  prcfVisioQ 

made  for  her  in  the  will  of  her  husband,  and  as  a  year 


Jones  and  fj^^  passcd  after  the  admission  of  his  will  to  probate, 
V.       before  her  suit  was  brought,  she  was  under  the  statute 
&"aisr   precluded  from  her  claim  of  dower  in  his  estate. 

The  cause  came  on  to  be  heard  on  the  26th  of  Oc- 
tober 1872,  when  the  court  held  that  John  D.  Hughes, 
under  the  fifth  and  sixth  clauses  of  the  will  of  Craw- 
ford Hughes,  took  an  estate  of  inheritance  in  the  lands 
mentioned  therein,  and  that  the  executory  devise 
which  determined  his  estate  by  its  regular  and  natural 
limitations,  without  disturbing  his  prior  seizure,  did 
not  deprive  his  widow  of  dower  therein ;  and  that  she 
under  the  laws  of  Virginia  was  entitled  to  dower  in 
said  lands.  And  commissioners  were  appointed  to 
allot  to  her  her  dower;  and  an  account  of  profits  was 
directed  to  be  taken.  Jones  and  wife  thereupon  ap- 
plied to  this  court  for  an  appeal;  which  was  allowed. 

Neeson  and  Atkins^  for  the  appellant. 

Goode^  Page  ^  Maury  ^  for  the  appellees. 

Anderson,  J.,  delivered  the  opinion  of  the  court: 

Two  questions  are  raised  upon  the  record  of  this 
cause.  The  first  is,  does  the  determination  of  an 
estate  by  the  operation  of  an  executory  devise  defeat 
the  right  of  the  widow  to  dower  ? 

The  leading  English  case  on  this  subject  is  Btu^kuoorth 
V.  Thirkell,  3  Bos.  &  Pul.  652  note,  decided  in  1785. 
In  that  case,  Lord  Mansfield  held  that  it  would  not  de- 
feat the  right  of  the  husband  to  curtesy.  And  the 
same  was  held  by  this  court  a  few  years  after  in  jTa- 
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iiaferro  v.  Burwelly  i  Call.  321.  No  reference  is  made  1876. 
by  the  court  in  its  decision,  or  by  the  counsel  in  argu-  totu. 
ment,  to  the  above  decision  of  Lord  Mansfieldj  which 


was  probably  not  then  known  here.     The  principle  in-  Jo^es  and 
volved  in  the  right  to  dower  and  curtesy  is  the  same.       v. 
If  the  determination  of  the  estate  by  an  executory     &t\^ 
devise  will  not  defeat  the  husband's  right  to  curtesy, 
it  cannot  defeat  the  wife's  right  to  dower;  which  seems 
to  be  conceded  on  all  sides. 

With  regard  to  this  question,  eminent  jurists  and 
^ble  conveyancers,  both  in  England  and  the  United 
States,  have  entertained  conflicting  opinions;  and 
Buckwortk  V.  ThirkeU  has  been  the  subject  of  much 
discussion,  of  disapproval  by  some  eminent  jurists  and 
text- writers,  and  of  approval  by  others,  equally  emi- 
nent; among  the  former  may  be  named  Jacob  and 
Kent.  Some  of  the  leading  English  text-writers  have 
foreborneto  express  an  opinion  on  the  question,  among 
whom  may  be  mentioned  Burton  and  Preston.  At- 
kinson says,  when  the  husband's  estate  is  defeated  by 
executory  devise,  it  has  been  settled  (but  it  has  been 
thought  rather  anomalously)  that  the  widow  shall 
nevertheless  be  entitled  to  dower.  Other  distinguished 
writers  support  Buckwortk  v.  ThirkeU;  among  whom  I 
will  name  Jarman,  Roper  and  Bissett.  Mr.  Jarman 
states  the  law  thus:  that  an  immediate  estate  in  fee, 
defeasible  on  the  taidng  effect  of  an  executory  limita- 
tion, has  all  the  incidents  of  an  actual  estate  in  fee 
simple  in  possession,  such  as  curtesy,  dower,  &c.;  the 
devisee  having  the  inheritance  in  fee,  subject  only  to  a 
possibility.  1  Jarm.  on  Wills  792;  1  Roper,  Husb.  & 
Wife  88-48,  377;  Bissett's  Est.  for  Life,  82-87,  See 
Also  2  Crabb  Real  Prop.  167. 

The  case  of  Goodenough  v.  Goodenaugh  is  referred  to 
by  Mr.  Preston,  as  supporting  the  claim  of  dower  in 
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1876.  estates  determined  by  conditioDal  limitation  or  execu- 
Tenn.  tory  devise,  3  Prest.  Abstr.  872.  The  case  of  Moody 
^  wife  V.  King,  2  Bing.  R.  447,  9  Eng.  C.  L.  475,  de- 


jones  and^ijed  in  1825,  since  Buckworih  v.   Thirkell  bad  been 

wife 


V. 


reviewed  and  discussed  by  eminent  writers,  supports 
&*ais^  the  judgment  of  Lord  Mansfield.  And,  in  a  recent 
case,  the  vice  chancellor  applied  the  doctrine  of  Moody 
V.  King  to  an  equitable  determinable  estate,  and  held 
that  the  widow  of  the  tenant  in  fee  simple  in  that  case 
was  entitled  to  dower  as  against  the  executory  devisee. 
Upon  appeal  to  the  lord  chancellor  the  decree  was  af- 
firmed. Smith  V.  Spencer^  6  De  Gex,  McNa.  4;  Qori 
631.  The  current  of  American  decisions  seems  to  be 
in  the  same  direction.  In  Evans  v.  Evans,  a  testator 
had  devised  lands  to  two  sons,  G.  and  O.,  their  heirs 
and  assigns;  but  if  either  should  die  without  having 
lawful  issue  living  at  his  death,  his  estate  was  to  vest 
in  his  surviving  brothers  and  sisters — a  case  very  ana- 
lagous  to  ours.  One  of  these  sons  died  without  issue, 
outliving  the  other  son,  and  the  question  was  made, 
whether  his  widow  was  entitled  to  dower.  Chief  Jus- 
tice Gibson  discussed  the  subject  at  length,  and  it  was 
held  that  the  widow  was  entitled  to  dower.  The  same 
doctrine  has  been  held  in  Kentucky  and  South  Caro- 
lina, and  in  the  early  decision  in  Virginia,  supra;  and 
no  American  case,  contra,  has  fallen  under  our  notice, 
except  the  case  of  Weller  v.  Weller,  28  Barb.  R.  588, 
which  was  not  a  decision  of  a  court  of  the  last  resort 
Mr.  Scribner,  from  whose  valuable  treatise  on  dower, 
cited  by  appellee's  counsel,  I  have  derived  much  as- 
sistance in  this  investigation,  takes  an  important  dis- 
tinction. He  says  "  there  seems  to  be  a  marked  distinc- 
tion between  a  case  where,  by  the  terms  of  the  limita- 
tion, the  husband  takes  a  fee  simple  estate,  which,  if 
he  have  issue  living  at  his  death,  will  descend  to  such 
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issue,  and  which  is  limited  over  only  in  the  event  of  1876. 

his  death  withoiU  issue;  and  other  cases  of  conditional  Term, 
limitation.     Snch  a  case  is  closely  assimilated  in  prin- 


ciple, to  the   natnral  determination  of  the  estate  forM^^^'^*^ 
want  of  heirs  generally;  and  there  would  seem  to  be       v. 
no  good  reason  why  the  husband's  estate  should  not  be     &"aisr 
prolonged,  so  as  to  give  the  right  of  dower  in  the  one 
case  as  well  as  in  the  other,  particularly  as  it  is  allowed 
to  estates  tail  under  similar  circumstances;  and  also 
to  conditional  fees  at  common  law."    It  is  not  neces- 
sary that  the  estate  of  which  the  husband  died  seized 
shall  be  transmissible  to  his  heir,  in  order  to  entitle  the 
widow  to  dower.    It  is  only  necessary  that  if  she  has 
issue  by  him,  according  to  Littleton  (who  is  high  au- 
thority upon  such  questions),  that  such  issue  may  pos- 
sibly inherit  the  estate  of  which  he  died  seized.     (Lit- 
tleton, §  53.) 

"In  all  the  reported  cases  in  which  dower  or  cur- 
tesy has  been  allowed  upon  estates  of  this  character  (it 
is  remarked  by  Mr.  Scribner),  the  estate  was  such,  that 
the  issue  of  the  wife,  had  there  been  any,  would  have 
been  entitled  to  take  by  descent.  In  the  cases  in  which 
it  was  denied,  the  issue  could  not  have  taken  by 
descent."  Upon  the  whole,  the  court  is  of  opinion 
that  John  D.  Hughes,  the  husband,  having  died  seized 
of  an  estate  in  fee,  determinable  by  an  executory  de- 
vise over  upon  his  dying  without  issue,  his  widow  was 
entitled  to  dower  in  said  estate. 

The  second  and  only  remaining  question  raised  by 
the  record  we  will  now  consider :  "  Is  the  failure  of  the 
widow  to  renounce  the  will  of  her  husband  a  bar  to 
her  claim  of  dower,  she  being  a  devisee  under  the  will  ?" 
This  is  claimed  under  the  following  clause  of  chapter 
106,  §  4,  of  Code  of  1873:  "  If  any  estate,  real  or  per- 
sonal, intended  to  be  in  lieu  of  dower,  shall  be  con- 
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1876.     veyed  or  devised  for  the  jointure  of  the  wife,  such 
Term.    Conveyance  shall  bar  her  dower  of  the  real  estate,  or 


the  residue  thereof;  and  every  such  provision,  by  deed 

Jones  and  qj.  ^ji  gj^^ll  be  taken  to  be  intended  in  lieu  of  dower, 

wife  '  •  .  .  . 

V.       unless  the  contrary  intention  plainly  appear  in  such 
&?u^   deed  or  will. 


yy 


The  will  of  John  D.  Hughes  contains  the  following 
clause :  "  Article  1st.  I  give  and  bequeath  to  nay  be- 
loved wife  my  whole  estate,  both  real  and  personal,  for 
her  especial  use  and  behoof."  And  he  appoints  her 
his  executrix,  without  security. 

Bequeathing  his  whole  estate  to  her,  real  and  per- 
sonal, if  he  had  any  real  estate  which  could  pass  by 
the  devise,  her  dower  right  would  be  merged  in  the  fee. 
But  if  she  chose  only  to  claim  her  dower,  that  is  a  life 
estate  in  the  one-third  thereof,  and  disclaim  the  re- 
mainder, which  she  would  have  unquestionably  a  right 
to  do,  it  would  be  an  absurdity  to  hold  that  the  heir 
could  plead  in  bar  of  her  recovery  the  devise  to  her  of 
the  whole  real  estate  in  fee.  But  if  the  real  estate,  in 
which,  as  we  hold,  she  is  entitled  to  dower,  did  not 
pass  to  her  by  the  devise,  it  is  because  it  was  not  de- 
visable by  the  husband,  and  if  so,  not  descendible  from 
him,  and  his  heir  has  no  interest  in  it,  and  cannot  de- 
feat her  recovery  by  pleading  in  bar  the  devise  made 
to  her  by  the  will.  The  appellants  must  claim  it  either 
as  heirs  of  the  testator,  John  D.  Hughes,  or  as  the 
executory  devisees.  But  we  have  seen  that,  as  execu- 
tory devisees,  they  are  not  entitled  to  hold  it  against 
the  widow's  right  of  dower.  Having  no  right  to  it  as 
executory  devisees,  they  cannot  claim  it  in  that  right 
under  the  foregoing  clause  of  the  statute.  If  the  de- 
vise to  the  widow  would  be  a  bar  to  her  recovery,  her 
inability  to  recover,  by  reason  of  having  received  other 
property  in  lieu  of  it  from  her  husband,  would  not  vest 
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the  dower  estate  in  the  executory  devisee.  It  would  1876. 
be  virtually  a  purchase  of  the  dower  by  the  husband,  j^, 
and  would  be  an  accession  to  his  estate,  and  could  not 


go  to  the  executory  devisee,  but  would  be  descendible  Jones  and 
to  his  heir.     And  for  the  same  reason  the  section  of      v. 
the  statute  under  consideration  could  only  enure  to  the     &"fis!* 
benefit  of  the  heir  or  distributee,  or  personal  represen- 
tative of  the  testator.    If  the  wife's  dower  is  barred 
under  this  section,  what  she  loses  her  husband's  estate 
gains.    If  she  is  defeated  in  the  recovery  of  her  dower, 
it  is  because  she  has  received  from  her  husband's  estate 
other  property  in  lieu  of  it,  and  thus  her  husband's 
estate  acquires  her  dower.     It  becomes  a  part  of  his 
estate,  in  consideration  of  the  jointure  which  he  has 
devised  to  her  in  lieu  of  dower. 

In  this  view  of  the  subject,  which  we  think  is  just, 
it  is  manifest  that  the  section  of  the  statute  under  con- 
sideration has  no  application  to  this  case.  If  the  wife 
had  received  the  devise  in  lieu  of  dower,  her  husband's 
estate  would  be  virtually  the  purchaser  of  her  dower. 
The  appellants,  as  the  executory  devisees,  would  not 
be  entitled  to  it,  and  her  husband's  heirs  or  distribu- 
tees would  not  be  entitled  to  it  as  a  part  of  his  estate, 
because,  by  his  will,  he  gave  the  whole  of  his  estate, 
real  and  personal,  to  his  wife ;  and  she  would  be  en- 
titled to  it. 

The  court  is  therefore  of  opinion  that  there  is  no 
error  in  the  decree  of  the  circuit  court,  and  that  the 
same  be  affirmed  with  costs. 

Decree  affirmed. 
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Tenn. 


Medley  ^  als.  v.  Medley. 

* 

April  29. 

1876       ^  devised  his  lands  to  his  son  G;  and  if  G  should  die  without  having 
March  had  lawful  issue  of  his  body,  the  said  lands  were  to  be  divided  among 

testator's  four  daughters.  G  died,  leaving  a  widow;  but  without 
having  had  lawful  issue  of  his  body.  G's  widow  is  entitled  to  dower 
in  the  lands  so  devised  to  him. 

This  18  a  suit  in  equity  in  the  circuit  court  of  Hali- 
fax county,  brought  in  March  1872,  by  Lucy  V.  Med- 
ley, the  widow  of  Granville  C.  Medley,  deceased, 
against  the  executor  and  devisees  of  Isaac  Medley,  to 
recover  her  dower  in  a  tract  of  land  devised  by  said 
Isaac  Medley  to  his  son  Granville  C.  Medley.  The 
only  question  in  the  cause  arises  upon  the  construc- 
tion of  the  said  devise,  which  is  set  out  in  the  opinion 
of  Judge  Christian. 

The  circuit  court  decreed  in  favor  of  the  plaintiff; 
and  the  defendants  applied  to  this  court  for  an  appeal; 
which  was  allowed. 

Jones  ^  Bovldin^  for  the  appellants. 

Riley ^  Ould  ^  Carrington^  for  the  appellee. 

Christian,  J.,  delivered  the  opinion  of  the  court 

The  only  question  we  have  to  determine  is,  whether 
Lucy  V.  Medley,  the  widow  of  Granville  Medley,  was 
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entitled  to  dower  in  the  estate  of  her  husband,  which     1876. 
he  took  under  the  will  of  his  father,  Isaac  Medley.  Term. 

The  provision  of  the  will  under  which  the  question 

arises  is  as  follows :  Medley 

&  als. 

V. 

"I  devise  to  my  son,  Granville  C.  Medley,  my  lands  ^' 
lying  between  Miry  creek,  Hewey  creek  and  the  road 
leading  from  the  Union  meeting  house  to  my  mill, 
bounded  as  follows,"  &c.,  4;c.  *'I  also  give  to  my  son, 
Granville,  all  the  lands  that  I  have  devised  to  my  wife 
during  her  life  or  widowhood,  the  possession  whereof 
the  said  Granville  is  to  be  entitled  to  at  the  determin- 
ation of  the  estate  so  devised  to  my  wife  by  her  death 
or  marriage,  whichever  shall  first  happen."  "If  my 
son,  Granville,  shall  die  without  having  had  lawful 
issue  of  his  body,  the  lands  so  devised  to  him  are  to 
be  divided  among  those  as  hereinafter  provided."  And 
in  the  eleventh  clause  of  his  will,  the  said  Isaac  Med- 
ley devised  as  follows : 

"All  other  lands  belonging  to  me,  not  mentioned  in 
this  will,  together  with  all  my  estate  of  every  kind 
not  otherwise  disposed  of,  I  direct  to  be  sold,  the  pro- 
ceeds of  said  sale  and  whatever  may  be  due  me,  I  ap- 
propriate to  the  payment  of  my  debts;  and  whatever 
surplus  may  remain,  I  give,  to  be  equally  divided 
among  my  four  daughters  above  named.  The  Roa- 
noke stock,  above  named,  at  the  death  of  my  wife,  is 
to  be  considered  as  embraced  in  this  clause,  likewise 
the  lands  devised  to  my  son,  Granville,  should  he  die 
without  having  had  issue  as  aforesaid." 

Granville  C.  Medley  died  "  without  having  had  law- 
ful issue  of  his  body,"  and  his  widow,  Lucy  V. 
Medley,  filed  her  bill  in  the  circuit  court  of  Halifax, 

prayingthat  the  will  of  Isaac  Medley  be  construed  by 
V  t)L.  xvxn — 72 
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1876.    the  court,  and  that  she  be  endowed  of  all  the  real 

T^.    ©state  taken  by  the  said  Granville  C.  Medley,  under 

the  will  of  his  father,  the  said  Isaac  Medley,  deceased. 


Medley       Qu  the  trial  of  this  suit,  the  learned  judge  of  the 

V.  *     circuit  court  of  Halifax  was  of  opinion  that  the  said 

Medley,   j^^^y  y  Medley  was  entitled  to  dower  in  the  real  estate 

aforesaid,  and  accordingly  so  decreed  on  the  9th  day 

of  September,  1872. 

Was  Mrs.  Lucy  V.  Medley  entitled  to  dower  in  the 
real  estate  so  devised,  is  the  only  question  we  have  to 
determine. 

The  court  is  of  opinion,  that  according  to  the  prin- 
ciples settled  in  the  case  of  Jones  ^  wife  v.  ffugheSy 
decided  at  this  term,  and  upon  authority  of  the  cases 
there  cited,  Mrs.  Medley  was  entitled  to  dower  in  the 
estate  of  her  husband,  Granville  Medley,  devised  to 
him  by  his  father  under  the  provisions  of  the  will 
above  referred  to. 

The  court  is  therefore  of  opinion,  that  there  is  no 
error  in  the  decree  of  the  circuit  court  of  Hali&z,  and 
that  the  same  must  be  affirmed. 

Decree  affirmed. 
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Term. 


Tate  v.  Vance. 

July  19. 

T  files  a  bill  to  enjoin  V  from  cutting  the  timber  on  a  piece  of  land  which  1876. 
T  claims  to  be  his,  and  of  which  he  claims  to  be  in  possession,  and  J*^"^ 
which  was  adjudged  to  be  his  by  the  award  of  an  arbitrator,  to  whom 
the  question  of  title  was  submitted  by  T.  and  V.  V  answers,  deny- 
ing T's  title  or  possession,  and  insisting  the  award  was  invalid,  be- 
cause the  arbitrator  was  induced  by  T  to  receive  evidence  and  decide 
the  case  in  V's  absence;  and  this  is  sustained  by  the  arbitrator. 
Held: 

1.  The  award  is  invalid;  and  T  showing  no  other  evidence  of 

title,  the  injunction  must  be  dissolved. 

2.  V,  not  claiming  any  relief  in  the  case,  but  a  dissolution  of  the 

injunction  and  dismissal  of  the  bill,  may  rely  upon  the  inva- 
lidity of  the  award  by  his  answer ;  and  it  is  unnecessary  to  file 
a  cross-bill  for  the  purpose  of  avoiding  it. 

This  was  a  bill  in  equity,  filed  by  M.  B.  Tate  in  the 
circuit  court  of  Smyth  county,  to  enjoin  and  restrain 
Samuel  Vance  from  cutting  the  timber  on  land  which 
he  claimed  belonged  to  him.  Plaintiff  alleged  that 
he  purchased  the  land  in  1872  from  the  McCreadys, 
who  had  been  in  peaceable  possession  of  it  for  fifty 
years,  and  they  sold  to  him,  and  put  him  in  posses- 
sion; and  that  he  still  holds  possession.  That,  soon 
after  his  purchase,  Samuel  Vance  claimed  title  to  a 
part  of  this  land,  consisting  of  some  eight  or  ten  acres. 
Though  plaintiff  believed  he  had  a  good  title  to  the 
land,  and  was  in  possession  of  it,  yet  not  desiring  liti- 
gation, he  and  the  said  Vance  agreed  to  submit  the 
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1876.     matter  in  dispute  between  them  to  the  award  of  one 
Term.    Samael  Cole,  and  bound  themselves  to  abide  by  his 

award.     That  under  this  submission   the  said   Cole 

'^^^^  heard  all  the  evidence  submitted  by  them  both,  made 
Vance,  a  survey  of  their  several  lands,  and  after  full  hearing, 
decided  that  plaintiff  was  possessed  of  and  had  good 
title  to  the  land  in  controversy:  And  he  filed  a  copy  of 
the  award.  He  says  the  entire  value  almost  of  the 
lands  consists  of  the  timber  standing  upon  it.  That, 
since  the  making  of  said  award,  Vance  had  unlawfully 
entered  upon  the  said  land,  and  is  engaged  in  cutting 
and  destroying  the  timber  standing  upon  it.  That, 
unless  restrained,  said  Vance  will  inflict  irreparable 
injury  upon  the  plaintiff,  as  he  will  destroy  the  entire 
value  of  his  estate  in  the  said  land;  and  that  he  is  in- 
solvent. He  therefore  prays  for  an  injunction  to 
restrain  Vance,  his  servants  and  employees,  from  cut- 
ting any  more  timber  from  the  land,  and  from  re* 
moving  any  that  he  had  cut;  from  any  interference 
with  the  possession  of  the  plaintiff;  and  for  general 
relief.     The  injunction  was  granted. 

Vance  answered  the  bill.  He  claimed  that  a  tract 
of  land  which  had  been  conveyed  to  his  wife  by  her 
father,  included  this  land,  and  was  held  under  an  older 
title  than  that  under  which  the  plaintiff  claimed.  That 
there  being  a  conflict  of  boundary  between  the  two 
tracts,  he  and  Joseph  McCready,  in  1857,  agreed  upon 
a  dividing  line;  and  respondent  had  moved  his  fence 
on  this  line,  and  he  had  ever  since  been  in  possession 
of  all  the  land  on  his  side  of  this  line,  including  the 
land  in  controversy.  He  denies  that  the  plaintiff,  and 
those  under  whom  he  claims,  had  title  to  or  possession 
of  the  land.  He  says  that  soon  after  plaintiff  pur- 
chased from  the  McCreadys,  he  set  up  a  title  to  this 
land;  and  for  the  sake  of  peace,  respondent  agreed  to 
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submit  the  matter  to  the  award  of  Samuel  Cole.     No     1876. 
day  was  fixed  for  said  Cole  to  hear  the  parties;  but     totd. 

plaintiff,  in  the  absence  of  respondent,  went  to  said  — 

Cole,  and,  by  misrepresenting  the  facts  of  the  case,  pre-      '^^^^ 
vailed  on  him  to  render  an  award  in  the  case.     He    Vance. 
denies  that  the  award  is  valid,  because  it  was   pro- 
cured upon  ez  parte  statements,  and  was  made  and 
delivered  in  the  absence  of  the  respondent. 

The  only  witness  examined  was  the  arbitrator  Cole. 
His  testimony  showed  that  evidence  of  the  plaintiff 
was  received,  and  the  award  made  in  the  absence  of 
the  defendant. 

The  cause  came  on  to  be  heard  on  the  21st  of  De- 
cember 1874,  when  the  court  dissolved  the  injunction, 
and  dismissed  the  bill  with  costs.  And  thereupon, 
Tate  applied  to  a  judge  of  this  court  for  an  appeal; 
which  was  allowed. 

Gilmore^  for  the  appellant. 

J".  A.  CampbeU^  for  the  appellee. 

Staples,  J.,  delivered  the  opinion  of  the  court: 

The  court  is  of  opinion,  that  the  award  upon  which 
complainant  relied  in  the  court  below,  being  founded 
upon  evidence  received  by  the  arbitrator  in  the  ab- 
sence and  without  the  knowledge  or  consent  of  the 
defendant,  is  invalid,  and  furnishes  no  just  claim  to 
relief  in  a  court  of  equity. 

The  court  is  further  of  opinion,  that  a  crossbill  is 
not  necessary  to  impeach  said  award;  but  the  same 
may  be  done  by  answer.  The  right  to  an  injunction 
is  not  ex  debiiojustUice;  but  the  application  is  addressed 
to  the  sound  discretion  of  the  chancellor,  upon  all  the 
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1876.     circQiDstaDces  of  each  particular  case.     A  party  seek- 
Term.     '^^g  th©  cxercise  of  this  prohibitory  power  mast  come 


with  clean  hands  and  with  a  case  sanctioned  by  the 

Tate     clearest  principles   of  justice.     The  only  foundation 

Vance,  for  the  complainauts  claim  to  the  interposition  of  the 
court  is  the  award.  If  that  be  invalid  by  reason  of 
the  misconduct  of  the  arbitrator,  or  the  complainant, 
a  court  of  equity  will  not  interfere,  but  leave  the  party 
to  such  remedies  as  he  has,  if  any,  in  a  court  of  law. 
In  such  case  it  does  not  matter  whether  the  objections 
to  the  award  appear  on  the  face  of  the  bill,  or  by  the 
answer,  or  by  the  evidence.  In  either  case  the  result 
is  a  dismissal  of  the  bill.  If  the  defendant  asks  no- 
thing beyond  such  dismissal,  there  is  no  good  reason 
why  he  may  not  in  his  answer  rely  upon  any  matters 
which  make  it  inequitable  to  grant  the  prayer  of  the 
bill.  It  is  only  when  the  defendant  goes  beyond  this, 
and  asks  affirmative  relief  at  the  hands  of  the  court, 
that  a  cross  bill  is  indispensable.  The  case  of  German 
V.  Masiririy  2  Paige  R.  288,  affords  an  illustration  of 
this  principle.  It' was  there  held,  that  the  defendant 
might  in  his  answer,  set  up  an  equitable  title  in  him- 
self against  the  demand  of  the  plaintiff  for  partition; 
but  if  he  desires  affirmative  relief  by  a  decree  for  a 
conveyance  of  the  legal  title,  then  vested  in  the  plain- 
tiff, he  must  file  a  cross-bill. 

In  this  state,  the  courts  have,  in  a  number  of  cases, 
given  to  the  answer  all  the  effects  of  a  cross-bill;  and 
the  same  course  has  been  occasionally  followed  by  the 
English  courts.  And  according  to  the  settled  practice, 
a  cross-bill  is  now  dispensed  with  in  cases  where  it 
was  once  uniformly  required.  The  court  will  some- 
times of  its  motion  direct  a  cross-bill  to  be  filed  when 
it  is  of  opinion  it  is  demanded  by  the  purposes  of  jus- 
tice.    There  is  no  inflexible  rule  on  the  subject    If 
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the  court  is  satisfied  that  the  whole  merits  of  the  ease     1876. 
have  been  fully  developed  on  bill  and  answer,  no  good    xam. 

can  be  effected  by  a  cross-bill.    And  there  can  be  no 

valid  reason  for  putting  the  parties  to  the  expense  and  '^^^^ 
delay  of  such  a  proceeding.  And  this  is  precisely  the  Vance. 
aspect  of  the  case  before  us.  The  decision  turns  upon 
the  testimony  of  the  arbitrator.  There  is  ho  contro- 
versy as  to  the  facts  stated  by  him.  Neither  party 
can  therefore  possibly  be  prejudiced  by  the  failure  to 
file  a  cross  bill,  nor  can  either  derive  the  slightest  ad- 
vantage from  having  it  in  the  cause. 

The  award  being  out  of  the  case,  and  all  the  allega- 
tions of  the  bill  in  regard  to  the  plaintiff's  title  being 
denied  by  the  answer  and  unsustained  by  proofs,  there 
was  no  case  for  the  interference  of  a  court  of  equity. 
The  court  is  therefore  of  opinion,  that  the  circuit 
court  did  not  err  in  dismissing  the  plaintiff's  bill. 

Decree  affirmed. 
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,876.  Selden  ^  wife  v.  Keen  ^  als. 

June 

Term.  July  19. 

I  by  her  will  gives  to  her  neice  B  for  her  life,  the  interest  on  a  debt  due  I, 
of  ;^5oo.  She  then  says :  After  the  death  of  B,  I  give  the  said  sum  of 
money  to  L,  in  trust  for  C,  daughter  of  E;  and  I  request  that  it  be  in- 
vested in  bank-stock,  and  applied  by  L  for  the  benefit  of  C,  as  he 
shall  think  proper.  Item  :  In  case  the  said  C  shall  die  under  the 
age  of  twenty-one  years,  or  marries,  I  direct  that  the  stock  before 
given  to  L  for  her  benefit,  be  vested  in  hiha  in  trust  for  E  her  mother, 
and  M,  my  great-nieces,  to  be  advanced  to  them  in  equal  portions,  as 
said  L  may  think  proper,  free  from  the  control  of  their  husbands. 
At  the  death  of  B,  C  was  married,  and  E  and  M  were  dead,  leaving 
children.    Held  : 

I.  The  bequest  to  C  is  not- on  a  condition  in  restraint  of  marriage, 
but  is  a  conditional  limitation ;  and  the  bequest  over  to  E  and 
M  on  the  marriage  of  C  is  valid. 

This  case  was  argued  in  Richmond,  and  was  de- 
cided at  Wytheville.  It  is  a  branch  of  the  cases  re- 
ported in  18  Qratt.  615,  under  the  style  of  McOandlish 
V.  Keen  ^  als.  and  Same  v.  Coke's  eafor  ^  als.  The 
only  question  involved  in  this  case,  relates  to  the  con- 
struction of  a  clause  in  the  will  of  Rebecca  Innes  de- 
ceased. The  case  is  fully  stated  by  Judge  Moncure  in 
his  opinion. 

(Md  ^  Carringtoriy  for  the  appellants. 

Brooke  and  ScoU^  for  the  appellees. 
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MoNciiBB,  P.,  delivered  the  opinioD  of  the  court.  1876. 

ierm. 

This  is  an  appeal  from  a  decree  of  the  circuit  court 

of  Gloucester  county,  rendered  on  the  7th  day  of  Au-    i^^? 
gust  1874,  in  two  causes  then  pending  in  said  court.       y. 
The  only  question  presented  by  the  appeal  is,  as  to  the    4  ^^ 
true  construction  of  a  portion  of  the  will  of  Rebecca 
Innes,  which  is  in  these  words: 

"First:  I  give  and  devise  to  my  niece,  Susan  Byrd, 
widow  and  relict  of  Wm.  Byrd,  dec'd,  late  of  Glou- 
cester, the  arrears  of  all  interest  which  may  be  due  me 
at  the  time  of  my  death,  and  all  the  interest  which, 
during  her  life,  may  accrue,  on  a  debt  due  to  me  of  five 
hundred  pounds  sterling,  from  the  estate  of  the  said 
William  Byrd,  and  for  which  there  was  a  decree  in 
my  favor,  the  24th  day  of  May  1800,  in  the  high  court 
of  chancery  in  Richmond;  and  I  direct  that  the  said 

shall  remain  on  the  said  security  during  the  life 

of  the  said  Susan  Byrd.  Item.  After  the  death  of 
the  said  Susan  Byrd,  I  give  the  said  sum  of  money  to 
Fielding  Lewis  of  Charles  City,  in  trust  for  Courtney 
W.  Brooke,  daughter  of  Elizabeth  Brooke;  and  I  re- 
quest  that  it  be  vested  in  bank-stock,  and  applied  by 
the  said  Fielding  Lewis,  for  the  benefit  of  the  said 
Courtney,  as  he  shall  think  proper.  Item.  In  case 
the  said  Courtney  W  Brooke  shall  die  under  the  age 
of  twenty-one  years,  or  marries,  I  direct  that  the  stock 
before  given  to  my  friend  Fielding  Lewis  for  her  ben- 
efit, be  vested  in  him,  in  trust  for  Elizabeth  Brooke, 
her  mother,  and  Mary  Chiswell  Nelson,  my  great- 
nieces,  to  be  advanced  to  them  in  equal  portions,  as 
the  said  Fielding  Lewis  may  think  proper,  and  free 
from  the  control  of  their  husbands.'' 

Susan  Byrd,  the  legatee  for  life,  died  on  the  15th 

of  November  1866.     Courtney  W.  Brooke  had  mar- 
VoL.  XXVII — 78 
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1876.     ried  Robert  C.  Selden  before  the  death  of  Susan  Byrd, 

Totu.    but  wheriy  does  not  appear  in   the  record.     Fielding 

Lewis  died  without  having  invested  the  fund  in  bank 


^<^.^"    stock,  according  to  the  request  of  the  testatrix,  though 
V.       the  same,  it  seems,  has  always  continued  to  be  well 

&aS  secured.  Elizabeth  Brooke  and  Mary  Chiswell  Nel- 
son both  died  in  the  lifetime  of  Susan  Byrd;  the  for^ 
mer  leaving  several  children,  including  the  said  Court- 
ney W.;  the  latter  leaving  an  only  child,  Rebecca  C, 
who  intermarried  with  Edward  C.  Marshall  of  Fau- 
quier county. 

In  this  state  of  things,  the  question  arose,  and  was 
litigated  in  the  said  two  causes,  who  was  entitled,  un- 
der the  said  will,  to  the  said  sum  of  five  hundred 
pounds  sterling,  with  interest  thereon  from  the  death 
of  the  said  Susan  Byrd — whether  the  said  Robert  C 
Selden  and  Courtney  W.  his  wife,  or  the  personal  rep- 
resentatives of  the  said  Elizabeth  Brooke  and  Mary 
Chiswell  Nelson. 

The  court  below  decided'  in  favor  of  the  latter,  and 
accordingly  decreed,  by  the  said  decree  of  the  17th  of 
August  1874,  ''that  the  said  Rebecca  C.  Marshall, 
under  and  by  virtue  of  the  last  will  and  testament 
of  Rebecca  Innes  deceased,  is  entitled  to  one  moiety 
of  the  sum  of  five  hundred  pounds  sterling,  with  in- 
terest thereon  from  the  15th  day  of  November  1866 
until  paid;  and  that  the  remaining  moiety  of  the  said 
sum,  with  like  interest  thereon,  belongs  to  and  is  the 
property  of  the  estate  of  Elizabeth  Brooke  deceased.'' 
From  the  decision  and  decree  aforesaid  the  said  Ro- 
bert C.  Selden  and  Courtney  W.  his  wife,  applied  to 
a  judge  of  this  court  for  an  appeal;  which  was  accord- 
ingly allowed,  and  which  is  the  appeal  we  now  have 
to  dispose  of. 
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The  question,  therefore,  is,  which  of  these  contend-     1876. 
ing  claimants  are  entitled  ?  Totii. 


On  the  one  hand  it  is  claimed  that  the  representa 

tives  of  Elizabeth  Brooke  and  Mary  Chiswell  Nelson    |^J^^ 
are  entitled,  by  the  express  terms  of  the  will  of  Re-       v. 
becca  Innes,  which  gave  the  subject  to  them  in  the     &  als. 
«vent  of  the  marriage  of  Courtney  W.  Brooke;  which 
actually  happened.     If  tha  intention  of  the  testatrix, 
thus  plainly  expressed  in  her  will,  can  legally  be  car- 
ried into  effect,  it  must  prevail,  and  the  claim  of  the 
said  representatives  must  be  sustained.     But, 

On  the  other  hand,  it  is  claimed,  in  behalf  of  the 
appellants,  that  the  said  intention,  even  if  it  actually 
existed,  cannot  legally  be  carried  into  effect;  that  the 
condition  on  which  the  property  was  to  cease  to  be 
that  of  Courtney  W.  Brooke,  and  become  that  of  her 
mother  Elizabeth  Brooke  and  her  aunt  Mary  Chiswell 
Nelson,  was  a  condition  subsequent,  in  general  re- 
straint of  marriage,  and  was  therefore  against  the 
policy  of  the  law  and  void,  leaving  the  gift  of  the  sub- 
ject which  had  been  previously  made  in  the  will  to 
Courtney  W.  Brooke  to  remain  absolute  and  in  full 
force  and  effect. 

And  this  is  the  controversy  between  these  contend- 
ing parties  which  we  now  have  to  decide. 

The  great  question  involved  in  the  case;  that  iByWhen 
a  condition  is  void,  as  being  in  restraint  of  matrimony, 
and  therefore  against  the  policy  of  the  law,  was  argued 
by  the  learned  counsel  on  both  sides  with  great  ability 
and  learning;  and  many  decisions  on  the  subject,  both 
English  and  American,  were  cited  and  commented  on 
by  them.  Few  matters  have  been  the  subject  of  more 
frequent  decisions  by  the  courts,  especially  in  England, 
and  few,  if  any,  have  been  the  subject  of  greater  con- 
flict of  decision  than  the  one  now  under  consideration. 
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1876.     We  have  striking  evidence  of  the  truth  of  this  asser- 
Tcnn.    tion  in  the  opinion  of  Lord  Lcmghborougk^  in  Stackpole 

V.  Beaumont^  8  Vesey  R.  89.    His  lordship  there  goes 

Seldwi    in^  a  review  of  the  doctrine  of  conditions  in  restraint 

ft  wife 

V.  of  marriage  being  void,  and  concludes  that  the  rule  \s 
ft  aK  ^°^  ^^  ^°  arbitrary  character,  adopted  from  the  Ro- 
man civil  law;  and  having  no  just  application  to  the 
English  law,  it  had  been  strangely  perverted  and  em- 
barrassed in  its  application  by  the  senseless  refine- 
ments of  the  judges,  until  it  had  become  impossible 
for  any  one  to  know,  with  any  approximation  towards 
certainty,  what  the  law  of  England  upon  the  subject 
is;  and  he  thus  concludes:  *'The  authorities  stand  so 
well  ranged  (upon  either  side)  that  the  court  would 
not  appear  to  act  too  boldly,  whatever  side  of  the  pro- 
position they  should  adopt;  but  I  have  always,  upon 
repeated  consideration,  thought  that  there  was  not 
much  reason  in  any  of  the  determinations,  founded 
upon  a  rule  applicable  to  the  laws  of  the  country  from 
which  it  is  taken,  but  not  to  this  country." 

In  Redfield  on  the  Law  of  Wills,  part  ii,  p.  669,  note 
36,  the  author  quotes  these  remarks  of  Lord  Loughr 
boroughf  and  says  of  them :  '^  We  must  confess  it  has 
always  seemed  to  us  that  there  is  great  truth  in  the 
exposition  of  this  subject,  and  of  the  decisions  of  the 
courts  upon  the  question  here  made  by  the  learned 
chancellor;  and  that  the  strictures  which  have  been 
made  upon  its  good  taste  and  sound  discretion  are 
without  much  foundation.  For  where  there  are  hun- 
dreds of  conflicting  cases  upon  a  point,  and  no  general 
principle  running  through  them,  by  which  they  can  be 
arranged  or  classified,  what  better  can  be  done  than  to 
abandon  them  all,  and  fall  back  upon  the  reason  and 
good  sense  of  the  question,  as  the  courts  have  of  late 
attempted  to  do  V*    And  Id.  p.  677,  the  same  author 
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«aye:  "This  whole  subject,  as  to  what  conditions  in     1876. 
restraint  of  marriage,  sha)!  be  regarded  merely  in  ierro-    Tem. 


renij  and  so  void;  and  what  as  valid,  is  certainly,  both 

in  England  and  this  country,  involved  in  great  uncer-    |*^?^ 
tainty  and  confusion."    In  the  case  of  Dickson's  Trust       v. 

Keen 

{1  Sim.  N.  S.  37),  Lord  Oranworth  repudiates  any  such  &  ^ig, 
rule  of  law,  as  that  conditions,  where  there  is  no  be- 
quest over,  are  to  be  held  inoperative  as  mere  idle 
threats  in  terrorem.  And  this  experienced  equity  judge 
here  gives  utterance  to  an  opinion  which  could  scarcely 
fail  to  strike  all  min4s  that  have  examined  the  cases 
upon  the  point  as  eminently  just.  He  says:  "It  is  im- 
possible to  refer  to  the  numerous  cases  on  this  subject 
without  feeling  that  the  judges  in  deciding  them  have 
never  felt  very  sure  of  the  ground  upon  which  they 
were  treading,"  4c. 

But  without  noticing  these  numerous  cases  in  detail, 
it  will  be  sufficient  to  refer  to  the  great  case  of  Scott 
V.  TylcTy  with  the  notes  thereto  in  the  last  American 
edition  of  the  "Leading  Cases  in  Equity,"  where  all 
the  material  cases  on  the  subject  are  cited  and  com- 
mented on;  and  also  to  1  Story's  Eq.  J.,  11th  edition, 
§§  274-291  e,  and  the  notes  thereto.  The  case  of  Scott 
V.  Tyler y  is  remarkable  for  having  been  very  fully  and 
ably  argued  by  some  of  the  most  distinguished  lawyers 
in  England,  and  was  decided  by  that  great  chancellor, 
Lord  Thurhw.  The  edition  of  Story,  to  which  we 
have  referred,  has  the  advantage  of  the  additions  of 
Redfield,  a  late  editor  of  that  valuable  work.  By 
looking  alone  to  these  two  principal  sources  of  infor- 
mation on  this  subject,  we  may  fully  learn  the  history 
iind  present  state  of  the  doctrine  in  regard  to  condi- 
tions in  restraint  of  marriage.  But  reference  may 
also  be  had  for  the  same  purpose  to  1  Roper  on  Lega- 
'Cies,  pp.  751-888.    See  also  2  Lom.  on  Executors  Ac, 
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1876.     marg.  79,  80;  1  Lorn.  Dig.,  top  338-342.    It  is  some- 
Tenn.    what  remarkable,  that  nomerpus  as  are  the  cases  which 


have  been  decided  on  the  subject  in  England,  there 

Mden    gecms  to  be  only  one  which  has  yet  been  decided  by 
V.       this  court,  and  that  is  the  case  of  Maddox  i^.  v.  MacU 

Keen 

&ais.  dox^s  admW  ^.,  11  Qratt.  84,  very  much  relied  on  hy 
the  counsel  for  the  appellants  in  this  case.  But  as  that 
case  at  most  only  affirms  the  doctrine,  as  it  seems  now 
to  be  generally  understood  iu  England,  in  regard  to 
conditions  in  restraint  of  marriage,  it  will  not  be  ne- 
cessary to  notice  it  any  further,  ^tt  least  for  the  present. 

It  is  unnecessary  to  state  the  rule  on  the  subject  and 
the  exceptions  to  it,  as  they  seem  to  be  at  present  es- 
tablished in  England  and  this  country.  It  is  enough 
to  say  that  this  case  in  our  opinion^  is  governed  bj 
principles  of  law,  which  are  well  settled,  and  cannot  be 
denied,  and  to  state  those  principles,  and  show  their 
application  to  the  case. 

It  is  well  settled  and  very  clear,  that  a  testator  can, 
by  his  will,  give  propety  to  an  unmarried  female  until 
her  marriage,  and  then  and  in  that  event,  to  other  per- 
sons. Such  a  bequest  may,  incidentally,  operate  as  a 
restraint  upon  marriage.  But  such  a  possible,  or  even 
probable  effect,  will  not  invalidate  the  bequest.  It  is 
a  bequest  which  every  owner  of  property,  in  the  exer- 
cise of  his  dominion  over  it,  and  his  power  of  dispcK 
sition  of  it,  has  a  right  to  make ;  and  it  is  a  bequest 
which  may  be  very  reasonable  and  proper  to  be  made, 
under  the  circumstances  of  the  case.  A  head  of  a 
family  would  naturally  wish  to  dispose  of  his  property, 
or  an  adequate  portion  of  it,  in  such  a  way  as  to  sup- 
ply the  wants  of  the  needy  members  of  the  fstmily,  at 
least  so  long  as  they  might,  or  were  likely  to  continue 
to  be  needy,  and  then  to  dispose  of  it  as  he  might 
deem  to  be  just  and  proper.    He  might,  therefore,  se- 


Digitized  by 


Google 


COURT    OP  APPEALS    OP  VIRGINIA.  585 

cure  it  to  the  use  of  a  female  member  of  the  family     1876. 
until  her  marriage,  and  then  in  that  event  to  other     Tem. 


members  of  the  family.     He  might  well  suppose  that 

while  the  first  object  of  his  bounty  would  need  it  for    |^J^^^ 
her  support  so  long  as  she  remained  unmarried  and       v. 
had  no  one  to  provide  for  her,  she  probably  would  not     &  als! 
need  it  when  she  would  have  a  husband  to  provide 
for  her;  and  acting  on  that  supposition,  he  might  well, 
in  the  event  of  her  marriage,  give  his  bounty  such 
other  direction  as  he  might  think  more  proper  and 
suitable  to  the  wants  and  claims  of  other  members  of 
his   family.     Nothing,   certainly,  is   more  reasonable 
than  this;  and  nothing  is  more  certain  than  that  it 
would  be  perfectly  lawful  for  him  to  do  this. 

Now  is  not  this  precisely  what,  in  effect,  the  testa- 
trix, Sarah  Innes,  did  in  this  case?.  She,  in  effect,  by 
her  will,  gave  the  use  of  a  debt  of  five  hundred 
pounds  sterling,  which  was  due  her,  to  Susan  Byrd 
during  her  life,  then  to  Courtney  W.  Brooke,  daugh- 
ter of  Elizabeth  Brooke,  so  long  as  she  might  remain 
single  and  unmarried,  and  in  case  of  the  death  of  the 
said  Courtney  W.  under  the  age  of  twenty-one. years, 
or  of  her  marriage,  then  to  the  said  Elizabeth  Brooke 
and  Mary  Chiswell  Nelson,  great-neices  of  the  testa- 
trix. If  the  testatrix  had  plainly  expressed  her  inten- 
tion in  these  very  words  by  her  will,  it  could  not  be 
denied  that  their  legal  effect  would  have  been  as  above 
stated.  But  can  it  make  any  difference  that  she  has 
expressed  precisely  the  same  intention  by  different 
words?  The  intention  of  a  testator,  as  derived  from 
his  will,  is  the  polar  star  by  which  his  will  is  to  be 
construed.  This  is  the  well  established  rule  of  con- 
struction of  wills,  and  it  applies  to  cases  involving  the 
doctrine  of  conditions,  in  restraint  of  marriage,  as  has 
been  often  adjudged.     1   Roper  on  Legacies,  761; 
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1876.     882,  and  cases  cited.    If  the  object  of  a  coodition 

T^.    of  A  bequest  be  to  restrain  marriage,  the  condition 

will  be  void,  as  being  against  the  policy  of  the  law, 


^idoi    gjjj  the  bequest  will   be  absolute.    K  a  bequest  be 
V.       made  absolutely  or  for  life,  or  for  any  other  specified 

&  ais.  period,  coupled  with  a  condition  that  the  interest  shall 
cease  in  the  event  of  the  marriage  of  the  donee,  with- 
out saying  anything  more;  here,  by  the  very  terms  of 
the  bequest,  the  condition  is  in  general  restraint  of 
marriage,  and  therefore  void.  So  also,  if  the  testator, 
by  the  condition,  imposes  such  clogs  upon  the  mar- 
riage, as,  in  effect,  to  prohibit  it,  the  condition  would 
be  against  the  policy  of  the  law,  and  void.  A  condi- 
tion intended  to  be  in  general  restraint  of  marriage  is 
void.  But  where  the  intention,  by  a  proper  construc- 
tion of  the  will,  appears  to  be  otherwise;  appears,  for 
instance,  to  be  to  create  springing  and  shifting  uses 
for  the  benefit  of  diflerent  members  of  the  testator's 
family,  according  as  their  needs  may  seem  to  require, 
then  the  condition,  or  what  is  called  a  condition,  is  not 
against  the  policy  of  the  law,  and  void.  The  question 
then,  seems  in  effect  to  be  one  of  intention.  Did  the 
testatrix  intend  to  impose  a  general  restraint  upon  the 
marriage  of  Courtney  W.  Brooke?  or  did  she  intend 
to  make  such  a  provision  as  she  deemed  reasonable 
and  proper  for  the  needs  of  diflerent  members  of  her 
family,  and  such  a  disposition  of  her  property  among 
them  as  she  deemed  to  be  just? 

We  think  the  latter  was  her  intention,  and  that 
therefore  it  must  prevail.  We  can  conceive  of  no 
motive  she  could  have  had  for  doing  so  unreasonable 
a  thing  as  to  consign  her  great-great-niece,  Courtney 
W.  Brooke,  who  must  at  the  death  of  the  testatrix 
have  been  very  young,  to  perpetual  celibacy.  But  we 
can  plainly  see  in  the  will  that  she  had  an  entirely  dif- 
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fdrent  motive  for  doing  what  she  did,  that  is,  the  mo-     1876. 
tive  of  providing,  reasonably,  for    three    principal    xenn. 


objects  of  her  bounty,  to-wit,  Courtney  W.  Brooke, 

Elizabeth  Brooke  and  Mary  Chiswell  Nelson.  This  |«^^ 
she  does  by  carefully  creating  a  trust  in  favor  of  all  y. 
these  objects  of  her  bounty,  in  these  words:  "Item:  4  ais. 
After  the  death  of  the  said  Susan  Byrd,  I  give  the 
8idd  sum  of  money  to  Fielding  Lewis,  of  Charles  City, 
in  trust  for  Courtney  W.  Brooke,  daughter  of  Elisa- 
beth Brooke;  and  I  request  that  it  be  vested  in  bank 
stock,  and  applied  by  the  said  Fielding  Lewis  for  the 
benefit  of  the  said  Courtney  as  he  shall  think  proper. 
Item :  In  case  the  said  Courtney  W.  Brooke  shall  die 
under  the  age  of  twenty-one  years,  or  marries,  I  direct 
that  the  stock  before  given  to  my  friend  Fielding 
Lewis  for  her  benefit  be  vested  in  him  in  trust  for 
Elizabeth  Brooke,  her  mother,  and  Mary  Chiswell 
Nelson,  my  great-nieces,  to  be  advanced  to  them  in 
equal  portions,  as  the  said  Fielding  Lewis  may  think 
proper,  and  free  from  the  control  of  their  husbands." 
Now  is  the  whole  of  this  trust  equally  valid;  or  is  that 
part  of  it  only  valid  which  relates  to  Courtney  W. 
Brooke,  and  all  the  rest  void?  and  not  only  void,  but  a 
trust  springing  up  in  its  place,  not  created  by  the  ex- 
press words  of  the  will,  but  in  direct  conflict  with 
them?  It  is  admitted,  or,  at  least,  cannot  be  denied, 
that  if  this  intention,  thus  declared  by  the  will  in  favor 
of  Elizabeth  Brooke  and  Mary  Chiswell  Nelson,  had 
been  expressed  in  the  form  of  a  UmiUiiion^  it  would 
have  been  valid.  But  it  is  contended  that  it  is  ex- 
pressed in  the  form  of  a  condition^  which  being  in  gene- 
ral restraint  of  marriage,  is  therefore  void.  We  have 
already  said,  that  in  the  construction  of  wills  we  look 
at  substance,  rather  than  mere  form  of  words,  to  as- 
certain the  intention  of  the  testator,  and  then  give 
Vol.  XXVII — 74 
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1876.  effect  to  it  if  it  be  legal;  and  that,  applying  that  rule^ 
Tenn.  there  can  be  no  doubt  as  to  the  intention  of  the  testa- 
trix in  this  case.     But,  in  fact,  what  is  called  a  condi- 


Selden    ^ion  in  this  case  is  a  conditional  limitation — 4  Kent's 

&.  wife 

V.  Com.  127;  1  Lom.  Dig.  top  p.  341 — and  so  cornea 
&  ais.  within  the  literal  terms  of  the  rule  of  which  the  exist- 
ence seems  to  be  admitted  on  all  sides,  and  according 
to  which  the  trust  in  favor  of  Mrs.  Brooke  and  Mrs. 
Nelson  would  be  valid.  1  Roper,  supra.  A  limita- 
tion over  in  the  event  of  the  marriage  of  the  first 
taker  is  always  an  important,  if  not  a  conclusive,  cir- 
cumstance to  show  that  a  condition  in  terrorem^  and  \xk 
restraint  of  marriage,  is  not  intended.  1  Lom.  Dig. 
top  p.  341.  How  much  more  strongly  is  that  shown 
in  this  case,  in  which  there  is  not  a  mere  limitation 
over,  but  a  careful  trust  is  created  in  favor  of  the  par- 
ties to  whom  the  limitation  is  made. 

But  it  is  contended  that  the  testatrix  did  not  intend 
what  her  words  express,  and  that  words  which  would 
have  expressed  a  different,  and  her  real  intention,, 
were  accidentally  omitted  by  her.  The  obvious  an- 
swer to  this  view  is,  that  even  if  the  fact  were  so,  yet 
as  the  words  of  the  will  have  a  plain  meaning,  and 
especially  as  they  express  a  reasonable  intention,  we 
must  construe  them  accordingly,  and  cannot,  upon 
mere  conjecture,  give  to  them  a  different  meaning 
and  effect.  It  is  impossible  for  us  to  say  that  she  did 
not  mean  what  she  says.  And  if  she  did  so  mean, 
how  could  she  have  expressed  her  meaning  in  plainer 
language? 

Upon  the  whole,  we  are  of  opinion  that  there  is  no 
error  in  the  decree  of  the  circuit  court,  and  that  it 
ought  to  be  affirmed. 

Decree  affirmed. 
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Johnston  ^  als.  v.  Gill  ^  als. 

July  19. 

I.  Husband  and  wife  agree  in  consideration  that  the  husband  convey       1876. 
a  house  and  lot  to  a  trustee  for  her  and  her  children,  she  will  unite      'fcnn 
m  the  conveyance  of  his  other  real  estate  when  he  shall  sell  it ;  and 
this  she  does.    Held  : 

1.  To  the  extent  of  her  dower  interest  in  the  husband's  real  estate, 

the  husband's  conveyance  to  the  trustee  is  on  valuable  con- 
sideration, and  to  that  extent  the  wife  is  entitled  to  satisfaction 
out  of  the  proceeds  of  the  sale  of  the  house  and  lot,  as  against 
creditors  of  the  husband,  for  debts  contracted  at  the  time  of 
the  deed. 

2.  For  debts  contracted  before  the  execution  of  the  deed,  the  pro- 
,    ceeds  of  the  sale  of  the  house  and  lot,  above  the  value  of  the 

wife's  dower  interest  in  the  husband's  real  estate  in  the  con- 
veyance of  which  she  joined,  are  liable ;  but  not  to  debts  con- 
tracted after  the  conveyance  by  the  husband  to  the  trustee. 
Code  of  i860,  ch.  118,  J  2. 

3.  The  agreement  between  the  husband  and  wife  may  be  proved  by 

parol  evidence. 

II.  The  {  7  of  the  act  of  March  3d,  1866,  known  as  the  stay  law,  sus- 
pended  the  statute  of  limitations  as  to  suits  to  set  aside  fraudulent 
conveyances. 

III.  A  deed  is  made  in  January  1859,  and  a  bill  is  filed  in  January  187 1 
by  creditors  of  the  grantor  to  set  aside  the  deed,  on  the  ground  that  it 
was  fraudulent  as  to  them.  The  several  acts  of  the  de  facto  govern- 
ment of  Virginia  passed  during  the  war,  suspending  the  statutes  of 
limitation,  were  valid  to  prevent  the  running  of  these  statutes;  and 
therefore  the  suit  by  the  creditors  was  not  barred  by  the  statute  on  the 
3d  of  March  1866,  when  the  7th  section  of  the  stay  law  of  March  3d, 
1866,  was  passed. 
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1876.      IV.  In  a  suit  by  legatees  against  the  executor  for  an  account  of  his  admin- 

June  istration,  there  are  several  reports  by  a  commissioner,  and  at  lengdi  a 

decree  against  the  executor  for  a  large  amount.    In  a  suit  by  these 


legatees  against  the  executor  and  his  grantees,  in  a  deed  executed 
A  ab.  ^^^  ^^  qualification,  to  set  aside  the  deed  on  the  ground  of  fraud, 

V.  the  decree  against  the  executor,  and  the  report  on  which  it  was 

^".*  founded,  are  prima  facie  evidence  against  said  grantees  of  the  in- 

debtedness of  the  executor ;  but  are  liable  to  be  surcharged  and  fal- 
sified by  them. 

This  case  was  heard  in  Richmond,  and  was  decided 
at  the  term  of  the  court  at  Wytheville.  It  was  a  suit 
in  equity  in  the  chancery  court  of  the  city  of  Rich- 
mond, brought  in  January  1871,  by  J.  W*.  Gill  and 
Louisa,  his  wife,  James  8.  Scott  and  Virginia,  his  wife, 
and  James  Lyons,  their  trustee,  claiming  to  be  credit- 
ors of  Peyton  Johnston  by  decree,  against  said  Peyton 
Johnston  and  Ann  M.,  his  wife,  and  their  children 
and  trustee,  to  set  aside  a  conveyance  made  by  Peyton 
Johnston,  by  which  he  conveyed  to  Andrew  Johnston, 
a  house  and  lot  in  the  city  of  Richmond,  in  trust,  for 
the  separate  use  of  Mrs.  Johnston  for  her  life,  remain- 
der to  the  children.  This  deed  bore  date  the  8th  of 
January  1859,  and  was  duly  recorded  on  the  31st  of 
the  same  month.  The  material  facts' of  the  case  are 
as  follows: 

In  July  1846,  Peyton  Johnston  qualified  in  the 
county  court  of  Spottsylvania,  as  the  executor  of 
James  Alclldoe,  deceased.  He  seems  to  have  settled 
his  accounts  before  the  court  of  probate  for  some 
years;  but  the  two  daughters  of  Mclldoe  having  mar- 
ried James  S.  Scott  and  J.  W.  Gill,  they  instituted 
,  their  suit  in  equity  in  the  circuit  court  of  Richmond 
against  the  executor,  to  have  an  account  of  his  admin- 
istration. There  were  several  reports  made  in  this 
cause;  from  which  it  appeared  that  in  January  1859, 
when  he  conveyed  the  house  and  lot  aforesaid,  he  was 
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indebted  to  the  estate,  and  in  January  1870  a  decree     i876. 
was  made  against  him  for  $20,791.11.  Tem. 

When  Peyton  Johnston  made  the  deed  in  qnestion 

he  owned  other  real  estate  in  the  city  of  Richmond  J^^*^*^ 
and  a  tract  of  land  near  Richmond  in  the  county  of      v. 
Henrico,  he  was  carrying  on  an  apothecary  store  in     ^  ^is. 
the  city,  and  his  circumstances  seem  to  have  been 
flourishing  until  the  great  fire  in  Richmond  in  April 
1865,  when  his  store  and  all  his  books,  papers  and 
notes  due  him  were  burned.     Since  that  time  he  has 
probably  been  insolvent,  and  he  has  taken  the  benefit 
of  the  bankrupt  act. 

The  conveyance  in  trust  for  Mrs.  Johnston  and  her 
children  was  not,  on  consideration,  purely  voluntary. 
Though  there  was  nothing  in  writing  to  show  the  agree- 
ment, it  was  clearly  proved  by  parol  testimony,  that  it 
was  expressly  agreed  between  Peyton  Johnston  and 
Mrs.  Johnston,  that  in  consideration  of  the  convey- 
ance of  the  house  and  lot,  upon  trust  for  the  benefit 
of  herself  and  her  children,  she  would  join  in  the  con- 
veyance of  his  other  real  estate;  and  that  she  had  car- 
ried out  the  agreement  on  heir  part.  But  it  also 
appeared  that  the  house  and  lot  was  much  more  valu- 
able than  her  contingent  dower  interest  in  his  other 
real  estate. 

In  their  defence  in  this  case,  the  defendants  pleaded 
that  the  statute  of  limitations  was  a  bar  to  this  suit; 
and  Mrs.  Johnston  and  her  children  and  the  trustee 
insisted  that  they,^not  having  been  parties  to  the  suit 
against  the  executor,  the  decree  in  that  case  was  not 
evidence  against  them;  and  they  all  insisted  that  the 
decree  was  for  a  much  larger  amount  than  was  justly 
due  from  the  executor. 

The  cause  came  on  to  be  heard  on  the  17th  of  Oc- 
tober 1872,  when  the  court  held,  First  That  the  stat- 
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i876.  ute  of  limitations  was  no  bar  to  the  suit.  Second. 
rem.  That  the  deed  of  January  8th,  1859,  was  not  wholly  a 
voluntary  conveyance;    that    the    relinquishment  of 


Johnston  (Jower  by  the  wife  was  a  consideration  deemed  valuable 

A  aU.  -^ 

V.  in  law;  and  to  the  extent  of  the  value  of  the  interest 
&  ^s.  relinquished,  the  settlement  must  be  supported  against 
the  claims  of  all  creditors,  whether  their  debts  were  con- 
tracted before  the  making  of  the  deed  or  not.  Third. 
That  beyond  the  value  of  the  interest  relinquished  by 
the  wife,  the  said  deed  was  void  as  to  the  claims  of  all 
creditors  whose  debts  were  contracted  at  the  time  the 
deed  was  made.  Fourth.  That  the  said  settlement 
was  valid,  and  must  be  supported  against  the  claims 
of  all  creditors  whose  debts  were  contracted  after  the 
deed  was  made.  And  fifth.  That  inasmuch  as  the 
trustee,  and  Mrs.  Ann  M.  Johnston  and  her  children 
were  not  parties  to  the  suit  of  Scott  &c.  v.  McKlldoe's 
ex'or,  in  which  the  decree  sought  to  be  set  up  in  this 
\  cause  was  rendered,  neither  that  decree  nor  the  ac- 
count of  the  commissioner  upon  which  it  was  based, 
was  conclusive  against  them.  It  was  therefore  re- 
ferred to  one  of  the  commissioners  of  the  court  to 
ascertain  and  report:  First.  In  what  property  the  wife 
relinquished  her  right  of  dower  under  the  agreement 
in  the  proceedings  mentioned,  and  the  value  of  the  in- 
terest so  relinquished.  Second.  Whether  the  claim 
of  the  plaintiffs,  in  the  bill  and  proceeding  mentioned, 
was  for  a  debt  contracted  in  whole  or  in  part  at  the 
time  when  the  said  deed  of  January  1859  was  made; 
and  if  only  a  part  thereof  "was  then  contracted,  how 
much  was  so  contracted.  And  in  ascertaining  such 
amount,  the  said  trustee  and  the  beneficiaries  under 
the  said  deed  should  be  at  liberty  to  surcharge  and 
falsify  the  decree  against  the  executor  and  the  account 
of  the  commissioner  upon  which  it  is  based,  and  to 
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make  any  lawful  defense  against  the  same,  which  they     1876. 
may  be  advised  their  rights  and  interests  in  the  prem-    Tem. 

ises  may  require.     And  the  commissioner  was  directed 

to  report  any  other,  matters,  &c.  "^A^^" 

In  November  1872  the  defendants  presented  a  peti-  v. 
tion  for  a  rehearing  in  the  case,  upon  the  question  of  &  ais. 
the  application  of  the  statute  of  limitations;  but  by  a 
<lecree  made  on  the  6th  of  February  1873,  the  petition 
for  a  rehearing  was  overruled;  and  the  commissioner 
was  directed  to  proceed  to  execute  the  decree  of  Octo- 
ber 17th,  1862.  And  thereupon  Peyton  Johnston  and 
Ann  M.  his  wife,  applied  to  this  court  for  an  appeal; 
which  was  allowed. 

Johnson,  Williams,  and  Boulware  and  Steger,  for  the 
appellant. 

Lyon  ^  Stem  and  Guy  ^  GUliamy  for  the  appellee. 

Staples,  J.,  delivered  the  opinion  of  the  court. 

It  is  conceded  that  the  settlement  made  by  Peyton 
Johnston  upon  his  family,  to  the  extent  of  the  dower 
interest  relinquished  by  Mrs.  Johnston,  is  valid,  and 
cannot  be  disturbed. 

It  is  not  denied  that  that  settlement  was  consider- 
ably in  excess  of  such  dower  interest;  and  the  ques- 
tion is,  whether  it  is  to  be  permitted  to  stand  as  to 
such  excess  against  the  claims  of  the  then  existing 
creditors  of  the  grantor.  The  deed  as  to  such  excess 
being  voluntary,  the  ground  upon  which  it  is  sought 
to  sustain  it  is,  that  Peyton  Johnston  was  at  the  time 
in  prosperous  and  unembarrassed  circumstances;  and 
the  provision  made  for  his  family  was  a  reasonable  one* 
according  to  his  state  and  condition  in  life,  leaving 
property  amply  sufficient  for  the  payment  of  all  his 
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1876.    debts,  and  this  property  woald  have  been  available  for 
T^.    *11  tl^®  demands  of  creditors  but  for  the  great  fire  of 
1866  in  the  city  of  Richmond. 


J^^^"^  At  this  day  it  is  unnecessary  to  consider  the  ques- 
T.  *  tion,  so  long  and  so  ably  discussed  by  former 
&  als.  judges  of  this  court,  how  far  a  voluntary  conveyance 
without  actual  fraud  is  valid  against  the  claims  of 
existing  creditors.  That  question,  it  is  believed,  was 
finally  put  at  rest  by  the  provision  incorporated  in  the 
revisal  of  1849-'60;  which  declares  that  every  gift, 
conveyance,  &c.,  which  is  not  upon  consideration 
deemed  valuable  in  law,  shall  be  void  as  to  creditors 
whose  debts  shall  have  been  contracted  at  the  time  it 
was  made.  See.section  2,  chapter  118,  page  565,  Code 
of  1860.  This  provision  excludes  all  inquiry  into  the 
motives  and  circumstances  of  the  grantor;  it  adopts 
the  views  of  Judge  Stanard  in  Hutchinson  v.  KeUy^  1 
Rob.  R.  81,  and  of  Chancellor  Kent  in  Reade  v.  Limng- 
stony  8  John.  Ch.  R.  481,  600,  that  if  the  grantor  be 
indebted  at  the  time  of  the  voluntary  settlement,  it  is 
presumed  to  be  fraudulent  in  respect  to  such  debts; 
and  no  circumstances  will  permit  those  debts  to  be 
affected  by  the  settlement,  or  repel  the  legal  presump- 
tion of  fraud.  The  effect  of  the  statute  is  to  disable 
the  debtor  from  making  any  voluntary  settlement  of 
his  estate  to  stand  in  the  way  of  his  creditors  whose 
debts  were  contracted  at  the  time.  The  mischief  and 
inconvenience  so  much  apprehended  from  the  adop- 
'  tion  of  this  rule,  even  if  well-founded,  will  be  to  a 
considerable  extent  avoided  by  the  statute  requiring 
the  creditor  to  institute  proceedings  within  five  years 
from  the  date  of  the  conveyance.  See  section  18, 
•chapter  149,  page  689,  Code  of  1860. 

And  this  le.ads  us  to  the  consideration  of  the  second 
ground  of  error  relied  upon  by  the  appellant    It  is  that 
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the  present  suit  was  not  brought  until  the  year  1871;  187$. 

whereas  the  deed  was  executed  in  1859.    It  is  insisted  f^ 
that  the  act  of  March  3d,  1866,  suspending  the  opera- 


tion of  the  statutes  of  limitation,  does  not  apply  to  J^nston 
suits  against  fraudulent  donors  or  their  purchasers;       v.  * 
but  such  cases  are  expressly  excepted  from  the  opera-     ^  ^is. 
tion  of  the  act  in  question;  that  the  creditor  being 
free  to  recover  judgment  and  sue  out  execution,  he 
was  not  within  the  purview  and  spirit  of  the  suspend- 
ing statutes. 

It  is  very  true  that  the  act  of  March  3rd,  1866, 
does  in  no  manner  interfere  with  the  rights  of  cred- 
itors againt  fraudulent  donors  and  purchasers;  and 
it  would  seem,  therefore,  but  reasonable  that  the  credi- 
tor should  be  held  to  the  exercise  of  the  statutory  dili- 
gence in  instituting  proceedings  to  vacate  the  deed. 
But  a  little  reflection  is  sufficient  to  show  it  could  not 
have  been  the  design  of  the  legislature  in  the  enact- 
ment of  the  statutes  to  suspend  the  statute  of  limita- 
tions in  one  class  of  cases,  and  leave  it  in  full  force  as 
to  others  equally  meritorious.  It  was  very  justly  pro- 
vided by  these  laws  that  in  certain  excepted  cases  the 
creditor  should  not  be  delayed  in  the  collection  of  his 
money.  These  exceptions  are  enumerated  in  the 
second  clause  of  the  first  section  of  the  act  already 
mentioned.  In  these  cases  the  creditor  was  permitted 
to  bring  suit  and  prosecute  it  to  judgment  and  execu- 
tion; but  it  was  not  incumbent  upon  him  to  do  so. 
This  remedy  was  given  him  as  a  privilege — a  matter 
of  indulgence — and  not  imposed  as  a  necessity  or 
daty,  to  be  postponed  at  the  peril  of  being  barred  by 
limitation. 

The  preamble  to  the  act  of  March  8rd  1866,  in  enu- 
merating the  reasons  for  the  enactment  of  the  stay 

law,  recites  that  in  consequence  of  the  destruction  of 
Vol.  xvxn — 75 
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1876.    the  currency,  and  of  all  kinds  of  personal  property, 

Tmn.    stocks  and  securities,  the  people  were  left  with  bat 

little  beside  their  lands,  which,  for  the  want  of  effi- 


JJ^**  cient  labor,  could  not  be  successfully  cultivated  in 
V.  many  parts  of  the  country;  and  in  this  condition  of 
&  als.  things  forced  sales  of  property  would  result  only  in 
ruinous  sacrifice  and  loss  both  to  creditor  and  debtor; 
thus  adding  to  the  embarrassment  and  afflictions  un- 
der which  the  country  was  suffering.  Now  these  con- 
siderations were  equally  applicable  to  all  classes  of 
creditors;  to  those  belonging  to  the  excepted  class,  as 
well  as  to  those  who  did  not.  And  while  the  fraudu- 
lent debtor,  or  his  alienee  might  not  be  entitled  to 
any  consideration,  there  was  no  reason  for  forcing  the 
creditor  to  sue  if  he  preferred  to  wait  for  the  dawn  of 
a  more  auspicious  period.  The  country  was  in  a  con- 
dition extremely  unfavorable  to  deliberate  investiga- 
tion; the  public  mind  unsettled  and  harrassed  with 
grievous  apprehensions  of  the  future;  the  courts  dis- 
organized, and  with  the  exception  of  a  brief  period, 
under  control  of  the  military  authorities,  and  in  many 
instances  filled  with  incumbents  unknown  to  the  peo- 
ple, and  unacquainted  with  our  laws  and  institutions. 
Surely  the  legislature  under  such  circumstances,  could 
hardly  have  intended  to  give  the  fraudulent  debtor 
the  benefit  of  the  statutes  of  limitation,  if  the  creditor 
delayed  his  action,  and  at  the  same  time  deny  it  to  the 
honest  debtor.  The  object  was  not  to  encourage  but 
to  discourage  litigation;  to  preserve  the  remedy  alike 
to  all  who  were  not  inclined,  or  those  unable  then  to 
embark  in  litigation;  and  therefore  it  was,  the  com- 
prehensive language  of  the  7th  section,  was  adopted. 
*^The  period  during  which  this  act  shall  remain  in  foroe 
shall  be  excluded  from  the  computation  of  the  time 
within  which,  by  operation  of  any  statute  or  rule  of 
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law,  it  may  be  necessary  to  preserve  the  loss  of  any  1876. 

Tight  or  remedy."    Tbe  legislature  could  scarcely  have  t^. 
used  terms  more  comprehensive.    If  they  do  not  em-  • 


brace  the  case  in  hand  it  will  be  by  depriving  the  J^^^" 
words  of  their  plain  and  natural  signification.     The       v. 
language  is  too  positive  and  unambiguous  to  be  disre-    &  ais. 
garded  by  the  courts. 

The  learned  counsel  for  the  appellants  have,  how- 
ever, raised  the  question  of  the  constitutionality  of  the 
various  acts  suspending  the  operation  of  the  statutes  of 
limitation.  It  is  very  clear  that  when  the  bar  of  the 
statute  has  once  attached,  the  legislature  cannot  re- 
move the  bar  by  retrospective  legislation.  It  is  equally 
clear  that  until  the  bar  is  complete  it  is  competent  for 
the  legislature  to  extend  the  period  for  the  institution 
of  actions  even  as  applied  to  rights  already  accrued. 
The  various  suspending  acts  adopted  during  the  war 
were  passed  by  a  cZe  facto  government,  and  their  va- 
lidity was  affirmed  by  the  legislature  which  assembled 
After  the  termination  of  tbe  war.  At  tbe  time  of  the 
passage  of  the  act  of  March  3rd,  1866,  the  plaintiffs' 
right  of  action  consequently  was  not  barred  by  any 
i9tatute  then  in  force.  It  was  therefore  entirely  com- 
petent for  the  legislature  to  extend  the  period  within 
which  the  complainants  might  bring  their  suit.  This 
doctrine  has  repeatedly  received  the  sanction  of  this 
court,  and  is  now  placed  beyond  the  reach  of  contro- 
-versy.  I  think,  therefore,  the  chancery  court  of  Rich- 
mond was  entirely  correct  in  holding  that  the  claim  of 
the  plaintiff  was  not  barred  by  limitation. 

The  remaining  ground  relied  upon  by  the  appellant 
is,  that  the  chancery  court  erred  in  receiving  as  evi- 
dence in  this  case,  the  record  of  the  suit  of  Scott  t;. 
McEildoe's  executor  to  which  the  appellants  were  not 
parties.    That  suit  was  instituted  by  the  plaintiffs  in 
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1876.  this,  against  Peyton  Johnston,  the  grantor,  to  obtain 
Term,  ft  settlement  of  his  accounts  as  executor  of  McKildoe*8 
estate.    After  a  protracted  and  expensive  litigation 


J^^^*^  conducted  through  a  long  series  of  years,  every  step  in 
V.  the  cause  being  strongly  contested,  the  plaintiffs  ob- 
&ais.  tained  a  decree  for  a  large  amount  against  Peyton 
Johnston.  An  appeal  was  taken  to  this  court,  and  the 
decree  of  the  chancery  court  was  reversed  in  part,  and 
affirmed  in  part,  but  still  leaving  due  the  plaintiffs  a 
large  balance  recognized  and  affirmed  by  the  decree 
of  this  court. 

The  various  accounts,  settlements,  orders  and  de- 
crees, taken  in  that  case,  show  that  the  executor  was 
liable  to  the  complainants  for  a  large  amount  of  money 
at  the  time  of  the  execution  of  the  deed,  in  the  year 
1859.  The  record  of  these  proceedings  was  admitted 
by  the  chancellor  as  prima  facie  evidence  of  such  lia- 
bility. The  correctness  of  this  decision  would  seem 
to  be  too  clear  for  argument.  When  the  creditor  has 
established  his  debt  by  record  against  the  debtor,  such 
record  must,  in  the  absence  of  all  fraud  or  collusion, 
be  regarded  at  least  sa. prima  fade  evidence  of  the  ex- 
istence and  validity  of  the  debt  in  every  controversy 
in  which  the  debt  may  be  the  subject  of  investigation. 
This  rule  is  universally  acted  on  in  suits  involving  the 
rights  and  priorities  of  conflicting  creditors  to  the  es- 
tate of  the  common  debtor.  In  such  cases  the  judg- 
ment or  decree  is  often  not  only  the  best,  but  the  sole 
evidence  of  the  debt.  When  legatees  or  distributees 
have  sued  the  personal  representative  for  an  account 
of  assets,  when  settlements  have  been  made  under  the 
supervision  of  the  court,  its  commissioners  and  the 
parties,  when  every  claim  or  demand  asserted  on  either 
side  has  been  the  subject  of  earnest  investigation,  it 
is  difficult  to  conceive  of  any  proof  more  satisfactory 
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one 


than  that  fdrnished  by  the  proceedings  and  decree  in     1876. 
favor  of  the  complainants.    Fortunately,  we  are  not  .  t< 
without   express    authority   upon    this    subject.     In 


Hmde's  lessee  v.  Longworth,  11  Wheat.  R.  199,  a  simi-  J^^^^ 
lar  question  was  before  the  supreme  court  of  the  v. 
United  States.  Mr.  Justice  Ttiompson^  in  delivering  ^czh. 
the  opinion  of  the  court,  said:  "It  was  certainly  com- 
petent for  the  defendant  to  show  that  the  grantor  was 
indebted  at  the  time  he  made  the  conveyance;  this 
was  a  necessary  step  towards  establishing  the  fraud; 
and  if  these  judgments  conduced  to  prove  the  fact, 
they  could  not  be  shut  out  as  incompetent  evidence. 
If  the  evidence  ought  to  have  been  excluded  because 
Doyle  (the  grantee)  was  not  a  party  to  the  judgments, 
the  same  objection  would  have  lain  against  the  proof 
of  his  being  in  debt  to  others  in  any  maimer  whatever. 
That  would  have  been  equally  an  inquiry  into  matters 
to  which  the  grantee  in  the  deed  was  not  a  party. 
The  judgments  appear  to  have  been  entered  some 
short  time  after  the  date  of  the  deed;  and  it  is  said 
that  a  voluntary  deed  is  void  only  as  to  antecedent 
and  not  subsequent  creditors^  unless  made  with  a 
fraudulent  intent.  But  copies  of  the  accounts  upon 
which  the  judgments  were  founded  are  spread  upon 
the  record;  by  which  it  appears  that  the  cause  of  ac- 
tion arose  before  the  date  of  the  deed.  *  *  *  * 
They  may  be  looked  to  for  the  purpose  of  showing 
that  Doyle  (the  grantor)  was  in  debt  at  the  date  of  the 
deed;  but  whether  to  an  extent  which  would  avoid 
the  deed,  must  depend  on  circumstances  which  are 
not  to  be  enquired  into  by  this  court  There  was  no 
error,  therefore,  in  the  admission  of  the  evidence." 
The  case  of  McLaughlin  v.  Bank  of  Potomac^  7  How. 
TJ.  8.  R.  220,  is  to  the  same  effect    See  also  Birely's 
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1876.     tj^ars  V.  Staky^  5  Gill  k  John.  488;  AlsUm  v.  Muafordy 
&    1  Brock.  R.  279;  2  Rand.  898, 

These  decisions  render  any  further  discussion  of  the 


J^^^  question  wholly  unnecessary.     They  conclusively  vin- 
V.  '    dicate  the  decision  of  the  learned  judse  of  the  chan- 
&  ais.    ^^^  court  upon  this  branch  of  the  case. 

Upon  the  whole  my  opinion  is,  that  the  decree  is 
correct  in  every  respect,  and  should  be  affirmed. 

Dbcrbb  affirmed. 
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ienn. 


Porter  v.  Porter. 

July  26. 

C  is  possessed  of  an  estate  in  fee  in  a  tract  of  land,  and  marries  P;  and  1876. 
they  have  two  children  bom  of  the  marriage.  Upon  a  bill  by  P,  the  J,^^^ 
marriage  is  dissolved  for  the  adultery  and  desertion  of  £ ;  but  the 
decree  directs  nothing  as  to  the  property  of  the  parties.  Upon  the 
dissolution  of  the  marriage  all  the  husband^s  claims  to  the  wife's 
lands  which  depended  on  the  marriage  were  extinguished,  and  she  is 
entitled  to  the  possession  of  the  land. 

This  was  an  action  of  unlawful  detainer  in  the  cir- 
cuit  court  of  the  county  of  Russell,  brought  in  Janu- 
ary 1874  by  William  D.  Porter  against  Elizabeth  E. 
Porter.  On  the  trial  the  parties  agreed  the  facts, 
dispensed  with  a  jury,  and  submitted  the  whole  matter 
of  law  and  fact  to  the  court.  The  agreed  facts  were 
as  follows : 

That  Elizabeth  E.  Porter  owned  in  fee  simple  the 
land  in  controversy,  which  she  has  never  by  deed  con- 
veyed away.  That  while  she  thus  owned  the  land  she 
intermarried  with  William  D.  Porter,  who,  as  her  hus- 
band, took  and  held  possession  thereof.  That  during 
coverture  she  had  two, children,  issue  of  the  said  mar- 
riage, born  alive.  That  the  said  E.  E.  Porter  aban- 
doned her  said  husband,  eloped  with  an  adulterer,  and 
was  guilty  of  adultery;  that  the  said  William  T>.  Por- 
ter sued  for  a  divorce  in  the  circuit  court  of  Scott 
county,  which  was  the  county  of  his  residence  and 
the  county  in  which  be  had  lived  with  the  said  E.  E. 
Porter  last  before  her  elopement;  that  said  bill  charged 
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1876.     adultery,  and  also  desertion  for  five  years,  on  the 

Totq.    wife's  part,  as  grounds  of  a  divorce;   and   the  said 

court,  at  the  November  term  thereof,  1878,  rendered 


Porter    g^  decree  in  the  said  suit,  in  the  words  and  figures  fol- 


V. 


Porter,    lowing,  to-wit: 

'^  This  cause  came  on  to  be  heard  on  the  bill  and 
evidence  in  the  cause ;  and  it  appearing  that  the  order 
of  publication  has  been  duly  posted  and  published,  it 
is  decreed  and  ordered  that  the  plaintiff  be  divorced 
from  the  defendant,  and  the  bonds  of  matrimony  as  to 
him  between  them  is  forever  dissolved,  and  that  the 
plaintiff  recover  of  the  defendant  his  costs;  and  the 
cause  is  stricken  from  the  docket"  And  it  is  further 
agreed  that  William  D.  Porter,  after  the  divorce,  did 
not  live  on  the  land,  but  claimed  the  possession,  culti- 
vated and  controlled  it  until  the  defendant,  E.  E.  Por- 
ter, in  the  winter  of  1873,  entered  peaceably  into  the 
possession  of  said  land,  but  without  the  consent  and 
against  the  will  of  the  said  W.  D.  Porter,  and  was 
withholding  from  him  the  possession  thereof  at  the 
time  the  writ  issued. 

The  court  rendered  a  judgment  for  the  defendant; 
and  thereupon  William  D.  Porter  applied  to  this  court 
for  a  writ  of  error  and  supersedeas;  which  was  awarded, 

BumSy  for  the  appellant. 

C.  F.  Trigg  and  Morrison^  for.the  appellee. 

Anderson,  J.,  delivered  the  opinion  of  the  court. 

At  common  law  a  divorce  a  vinciUo  Tnatrimonii^  could 
only  be  granted  for  causes  existing  before  the  mar^ 
riage.  By  the  Virginia  statute,  the  circuit  courts  have 
jurisdiction  of  suits  for  annulling  or  affirming  mar- 
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riages,  or  for  granting  divorces;  and  they  are  author-     1876. 
ized  to  decree  a  divorce  from  the  bond  of  matrimony     Term. 

for  certain  causes  therein  specified,  some  of  which  are 

Buch  as  exist  prior  to  the  marriage,  and  others  are  ^^^^^ 
such  as  arise  subsequent  thereto;  and  upon  decreeing  Porter. 
the  dissolution  of  marriage,  or  a  divorce,  whether 
from  the  bond  of  matrimony,  or  from  bed  and  board, 
the  court  is  authorized  to  make  such  further  decree, 
as  it  shall  deem  expedient,  concerning  the  estate  or 
maintenance  of  the  parties,  or  either  of  them,  and  the 
care,  custody,  and  maintenance  of  their  minor  chil- 
dren, and  may  determine  with  which  of  the  parents 
the  children,  or  any  of  them,  may  remain,  &c.  Code 
of  1860,  chap.  109,  p.  529. 

In  this  case  the  decree  of  divorce  simply  dissolves 
the  bonds  of  matrimony  and  nothing  more.  It  makes 
no  provision  concerning  the  estate,  or  the  maintenance 
of  the  parties  or  either  of  them.  Their  respective 
rights  of  property  are  undisturbed,  except  only  so  far 
as  they  may  be  affected  by  the  dissolution  of  the  mar- 
riage. It  is  more  accurate  to  say  that  the  rights  of 
property  of  the  husband  and  wife  are  to  be  found, 
where  the  dissolution  of  the  marriage  leaves  them, 
than  to  say  that  they  remain,  where  the  law  of  the 
marriage  placed  them. 

This  is  true  as  to  the  wife's  personal  property.  For 
it  is  well  settled,  that  upon  the  dissolution  of  the  mar- 
riage by  a  decree  of  divorce  which  does  not  otherwise 
direct,  the  wife's  choses  in  action,  which  had  not  been 
previously  reduced  to  possession  by  the  husband,  or 
specifically  assigned  by  him,  revert  immediately  to 
her.  But  her  choses  in  action,  and  her  personal  chat- 
tels, which  had  been  reduced  to  possession  by  the  hus- 
band prior  to  the  divorce,  had  become  absolutely 

vested  in  him  as  his  property,  and  could  not  be  di- 
Vol.  xxvii— 76 
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1876.     vested  by  the  divorce.     Why  may  it  not  be  true  also 
Tenn.    ^  to  the  wife's  real  estate?    Mr.  Bishop  says,  "All 


transfers  of  property  which  were  actually  executed. 

Porter  either  in  law  or  fact,  abide ;  for  example,  the  personal 
Porter,  estate  of  the  wife,  reduced  to  possession  by  the  hus- 
band, remains  his  after  the  divorce  the  same  as  before. 
But  this  divorce  puts  an  end  to  all  rights  depending 
on  the  marriage,  and  not  actually  vested^  as  dower  in  the 
wife,  curtesy  in  the  husband,  and  his  right  to  reduce 
to  possession  her  choses  in  action.*'  2  Bishop  on  Mar. 
k  Div.  §  705. 

If  the  husband  retains  an  interest  in  the  wife's  real 
estate  after  the  divorce,  it  must  be  either  as  tenant  by 
the  marital  right  or  tenant  by  the  curtesy. 

Although  the  tenancy  by  the  curtesy  is  ordinarily, 
to  appearance,  a  mere  prolongation  of  the  tenancy  by 
the  marital  right,  enabling  the  husband  to  hold  for  hia 
own  life  what  otherwise  would  terminate  with  the  life 
of  the  wife,  yet  the  tenancy  by  the  marital  right  at- 
taches to  some  estates  to  which  the  tenancy  by  the 
curtesy  cannot  attach,  though  there  should  be  issue  of 
the  marriage,  as,  for  example,  estates  for  life — even 
estates  pur  autre  vie.  And  to  other  estates  it  cannot 
attach,  in  which  there  may  be  curtesy,  as,  for  example, 
estates  held  for  the  separate  use  of  the  wife.  In  such 
estates,  under  some  circumstances,  there  may  be  cur- 
tesy; but  it  is  of  their  very  essence  not  to  be  subject 
to  the  marital  right 

It  is  the  general  doctrine,  that  marriage  alone,  with- 
out the  birth  of  issue,  casts  upon  the  husband  an 
estate  in  all  the  wife's  real  property  in  possession, 
whether  of  inheritance  or  of  freehold  for  life,  during 
the  joint  lives  of  husband  and  wife.  The  death  of  the 
husband,  or  of  the  wife,  ends  this  estate.  (1  Bishop 
on  the  Law  of  Mar.  Women,  §  629.)    It  is  a  freehold 
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estate  in  the  hnsband,  since  it  must  continue  during     1876. 
their  joint  lives,  and  may  by  possibility  last  during  his    tenn. 


life,  if  his  wife  survives  him.    (2  Kent's  Com.  side  p. 

130.)  By  the  intermarriage  the  husband  acquires  a  ^^^^^ 
freehold  interest  during  the  joint  lives  of  himself  and  Porter, 
wife  in  all  such  freehold  property  of  inheritance  as 
she  was  seized  of  at  the  time  of  marriage;  and  a  like 
interest  vests  in  him  in  such  as  she  may  become  seized 
of  during  the  coverture.  The  seisin  acquired  by  the 
husband  is  a  joint  seisin  with  the  wife  in  right  of  the 
wife.  This  interest  of  the  husband,  which  is  a  tenancy 
by  the  marital  right,  may  be  defeated  by  the  act  of 
the  wife  alone.  For,  if  at  common  law  the  wife  is  at- 
tainted of  felony,  the  lord  by  escheat  could  enter  and 
eject  the  husband.  4  Hawk.  P.  C.  78;  Co.  Litt.  40  a; 
Vin.  Abr.  Curtesy  A.  In  Co.  Litt.  351  a.  Lord  Coke 
says:  *'It  appeareth  here  by  Littleton,  that  if  a  man 
taketh  to  wife  a  woman  seized  in  fee,  he  gaineth  by 
the  intermarriage  an  estate  of  freehold  in  her  right, 
which  estate  is  suflBicient  to  work  a  remitter;  and  yet 
the  estate  which  the  husband  gaineth  dependeth  on 
uncertainty  and  consisteth  in  privity;  for,  if  the  wife 
be  attainted  of  felony,  the  lord  by  escheat  shall  enter 
and  put  out  the  husband."  *^  Also,  if  the  husband  be 
attainted  of  felony  (he  says),  the  king  gaineth  no  free- 
hold, but  a  pernancy  of  the  profits  during  the  cover- 
ture; and  the  freehold  remaineth  in  the  wife.  The 
claim  to  the  rents  and  profits  during  the  coverture 
was  all  the  husband  was  entitled  to  in  his  own  right, 
though  in  right  of  his  wife  he  was  jointly  seized  with 
her  of  the  freehold,  unless,  by  the  birth  of  a  child,  he 
became  tenant  for  life  by  the  curtesy."  2  Bl.  Com.. 
43S. 

If  the  foregoing  principles  are  sound,  which  are 
well  supported  by  high  authority,  it  is  clear  that  the 
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1876.     husband's  tenancy  by  the  marital  right  is  dependent 
TOTn.    upon  and  derives  its  support  from  the  marriage  rela- 

tion,  and  ceases  immediately  upon  its  dissolution.     It 

Porter  really  vests  no  right  to  the  realty  in  the  husband  as 
Porter,  his  own,  and  divests  no  right  from  the  wife  in  the 
realty.  The  husband  acquires  in  his  own  right  only 
the  pernancy  of  the  rents  and  profits  during  the  cov- 
erture. And  immediately  upon  the  dissolution  of  the 
marriage  by  decree  of  divorce,  his  tenancy  by  the 
marital  right,  which  he  holds  injure  uxoriSy  ceases,  and 
the  freehold  remaineth  to  the  wife. 

After  the  birth  of  issue,  the  husband  is  entitled  to 
an  estate  for  his  own  life,  and  in  his  own  right,  aa 
tenant  by  the  curtesy  initiate.  Co.  Litt.  351  a,  30  a, 
124  b;  Sckermerhom  v.  Miller ^  2  Cowen  R.  439.  He 
then  becomes  sole  tenant  to  the  lord,  and  is  alone  en- 
titled to  do  homage  for  the  land,  and  to  receive  homage 
from  the  tenant  of  it,  which,  until  issue  born,  must  be 
done  by  husband  and  wife.  2  Bl.  Com.  126:  Litt,  § 90; 
Co.  Litt.  67  a,  30  a.  Then  he  may  forfeit  his  estate  for 
life  by  committing  a  felony,  which,  until  issue  born, 
he  could  not  do,  because  the  wife  was  the  tenant  2 
Bl.  Com.  126;  Roper  Hus.  &  Wife  47.  And,  after 
issue  born,  the  husband's  estate  will  not  be  defeated 
by  the  attainder  of  the  wife;  for  the  tenancy  con- 
tinues, he  being  sole  tenant.  1  Hale  P.  C.  359;  Co. 
Litt  351  a,  40  a;  Bro.  Abr.  Forf.  78.  Does  it  follow 
that  it  will  not  be  defeated  by  a  divorce,  which  dis- 
solves the  marriage?  That  is  the  important  question 
in  this  case,  because  there  is  issue  of  the  marriage, 
whereby  the  plaintiff  in  error  became  tenant  by  the 
curtesy  of  his  wife's  lands,  of  which  she  now  holds 
possession,  and  from  which  to  eject  her  he  brought 
this  suit  We  have  seen  that  he  could  not  hold  it  as 
tenant  by  the  marital  right.    But  having  by  the  birth 
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of  issue  become  tenant  by  the  curtesy  initiate,  accord-     1876. 
ing  to  the  authorities  cited,  he  thereafter  held  by  a  dif-     toth. 

ferent  tenure.     He  no  longer  held  it  by  a  joint  seisin 

with  the  wife  in  her  right;  but,  by  the  birth  of  issue,  ^^^^ 
be  became  the  sole  tenant,  and  held  in  his  own  right.  Porter.  , 
as  tenant  by  the  curtesy  initiate.  The  foregoing  decla- 
ration of  doctrines  and  citation  of  authorities  may,  for 
the  most  part,  be  found  in  Swell's  Lead.  Cas.,  title 
Coverture,  p.  485-6;  and  without  affirming  or  dis- 
affirming the  law  as  declared  by  them,  with  regard  to 
the  rights  acquired  by  the  husband  by  the  birth  of 
issue,  it  may  be  conceded  so  far  as  it  may  affect  the 
decision  of  this  cause. 

To  constitute  a  tenancy  by  the  curtesy,  there  are 
four  requisites,  the  last  of  which  is  the  death  of  the 
wife.  The  tenancy  of  the  husband  by  the  curtesy  is 
initiate  upon  the  birth  of  issue.  It  is  consummate  on 
the  death  of  the  wife.  The  attainder  of  the  wife  can- 
not prevent  its  consummation.  Notwithstanding  her 
attainder,  at  her  death,  the  husband  living,  it  will  be 
consummate.  Therefore  the  attainder  of  the  wife  can- 
not defeat  it.  But  the  divorce  which  breaks  the  bands 
of  matrimony  perpetually  dissolves  the  marital  rela- 
tion between  them,  so  that  the  man  ceases  forever  to 
be  the  husband  and  the  woman  to  be  the  wife,  must 
necessarily  defeat  its  consummation.  It  can  never  be 
consummate  by  the  death  of  the  wife.  As  is  said  by 
Mr.  Bishop:  "Upon  the  birth  of  living  issue,  capable 
of  taking  her  estate  of  inheritance  by  heirship,  he 
(the  husband)  becomes  tenant  by  the  curtesy  initiate  of 
it;  but  the  death  of  the  wife  is  necessary  to  make  such 
tenancy  consummate,  and  there  can  be  no  death  of  the 
vrife  if  the  woman  ceases  to  be  a  wife  before  her  death.'* 
2  Bishop  on  Mar.  &  Divorce,  §  712.  The  attainder  of 
the  wife  could  not  overturn  the  foundation  upon  which 
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1876.     the  tenancy  rested,  the  marriage;  or  prevent  its  con- 
T^n.     summation  by  rendering  the  fourth  requisite  impoa- 

sible.     The  divorce  does  both.    It  removes  or  destroys 

Porter     ^Y^Q  foundation  on  which  the  tenancy  rested,  and  with- 
Porter.    out  which  it  could  not  have  existed  at  all;  and  it  makes 
it  impossible  that  it  can  ever  be  completed  or  consum- 
mated. 

The  question  as  to  the  relative  merit  or  demerit  of 
the  parties  can  have  no  bearing  upon  the  decision  of 
this  cause.  It  might  have  had  a  very  important  in- 
fluence in  the  decision  of  questions  relating  to  the 
estate  and  maintenance  of  the  parties  in  the  divorce 
case,  if  the  court  had  undertaken  in  that  cause,  as  au- 
thorized by  the  statute,  to  decree  concerning  them. 
But  in  a  possessory  action  to  eject  the  defendant  from 
the  possession  of  her  freehold  of  inheritance,  with 
which  she  was  invested  before  the  marriage,  the  case 
must  turn  upon  questions  involving  the  rights  of  pro- 
perty and  possession.  The  plaintiff  must  recover  upon 
the  strength  of  his  title  or  right  of  possession.  It  is 
only  a  question  of  property,  and  the  plaintiff  cannot 
avert  the  legal  effect  of  a  divorce  upon  his  marital 
rights  of  property  by  showing  that  the  divorce  was 
decreed  in  his  favor  for  the  fault  of  his  wife.  Unless 
there  was  some  rule  of  law  for  settling  the  rights  of 
parties,  according  to  their  relative  merit  or  demerit  in 
the  divorce  suit,  it  is  not  perceived  how  that  could 
have  any  legitimate  influence  upon  the  decision  of  this 
cause.  The  court  is  not  aware  of  any  such  rule  of  law. 
Nor  can  it  be  perceived  how  such  a  rule  could  be 
framed  or  prescribed  that  would  comport  with  justice, 
and  be  promotive  of  the  public  virtue. 

The  policy  of  the  law  is  iiot  to  oppress  the  frail  and 
erring,  or  to  drive  them  to  hopelessness  and  despair. 
It  is  rather  to  reclaim  the  weak  and  erring,  and  to  in- 
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vite  and  all  are  them  back  to  the  paths  of  virtue  when     1876. 
thej  have  in  an  evil  hour  departed  from  them.  It  would     x^. 

be  impracticable,  perhaps,  to  prescribe  any  general — 

and  inflexible  rule  that  would  not  operate  very  often  ^^^^ 
injuriously.  It  would  not  do  to  provide  that  the  pro-  Porter. 
perty  of  the  party  in  fault,  or  such  a  proportion  of  it, 
should  be  taken  from  him  or  her  and  given  to  the 
other.  Nor  would  it  be  right  to  prescribe  an  inflexible 
rule  against  the  wife,  to  divest  her  of  her  property, 
and  give  it. to  her  husband,  when  she  was  found  to  be 
in  fault  Such  legislation  would  not  comport  with  a 
just,  wise,  or  humane  policy.  The  legislature,  in  its 
wisdom,  has  made  a  more  judicious  disposition  of  this 
subject,  in  vesting  the  divorce  courts  with  power  to 
make  such  decree  concerning  the  estate  and  mainte- 
nance of  the  parties  as  the  circumstances  of  each  case 
may  make  expedient  and  proper.  When  the  court 
fails  to  make  such  decree,  as  in  this  case,  then  the 
parties  must,  as  to  the  property,  stand  upon  their  legal 
rights,  as  they  may  be  affected  by  the  dissolution  of 
the  marriage. 

Upon  the  whole,  the  court  is  of  opinion,  that  upon 
the  dissolution  of  the  marriage  all  the  husband's 
claims  to  the  wife's  lands  which  depended  on  the  mar- 
riage were  extinguished,  and  she  was  entitled  to  be 
restored  to  them ;  and  that  there  is  no  error  in  the 
decree  of  the  circuit  court,  and  that  it  be  affirmed. 

Judgment  apfirmbd. 
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Board  OP  Supervisors  op  Washington  Co.  v.  Dunn  ^als. 

July  26. 

1876,      i^  A    notice  by  the  supervisors  of  a  county  to  D.  late  sheriff  and  his 
Term  sureties,  that  they  will  move  the  county  court  at  its  November  tcnn, 

to  render  judgment  against  them  for  the  sum  of  ^4,840.03,  the  same 
being  the  amount  of  said  D's  deficiency,  and  default  for  county  levies 
for  the  year  1869,  that  went  into  D's  hands  as  sheriff  as  aforesaid,  and 
which  he  had  failed  to  account  for,  &c.,  is  sufficiently  specific  and 
definite  to  warrant  a  judgment  thereon. 

2.  The  rule  governing  notices  is,  that  they  are  presumed  to  be  the  acts  of 

parties,  and  not  of  lawyers.  They  are  viewed  with  great  indulgence 
by  the  courts,  and  if  the  terms  of  the  notice  be  general,  the  court  will 
construe  it  favorably,  and  will  apply  it  according  to  the  truth  of  the 
case,  as  far  as  the  notice  will  admit  of  such  application.  If  it  be  sudi 
that  the  defendant  cannot  mistake  the  object  of  the  motion,  it  will  be 
sufficient. 

3.  Upon  a  notice  to  a  sheriff  and  his  sureties  of  a  motion  against  them  for 

his  failure  to  account  for  taxes,  they  appear  and  ask  for  a  rule  upon 
the  attorney  for  the  commonwealth  to  show  cause  why  the  record  of 
the  bond  of  the  sheriff  should  not  be  amended,  corrected  or  vacated; 
and  several  of  the  sureties  file  affidavits,  in  which  each  states  the 
grounds  on  which  he  relies,  to  show  he  is  not  bound  by  the  bond. 
One  says  he  signed  on  condition  that  other  persons  should  sign.  An* 
other  says  he  signed  the  bond,  but  never  acknowledged  or  delivered 
it,  and  after  signing  he  deterpiined  not  to  acknowledge  it.  Another 
says  he  acknowledged  it  in  court,  on  condition  that  all  the  parties 
who  signed  would  acknowledge  it.  In  fact,  the  defendants  had  either' 
acknowledged  the  bond  before  the  court  or  before  a  justice;  and  none 
of  these  conditions  appeared  on  the  record  or  bond,  or  were  made 
known  to  the  court.  These  affidavits  present  no  ground  for  the  re- 
lease of  the  parties  or  for  the  rule. 

4.  It  is  not  necessary  that  the  sureties  of  a  sheriff  in  his  official  bcmd  should 

acknowledge  the  same  in  court    The  bond  may  be  acknowledged  by 
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them  in  court,  or  its  execution  out  of  court  may  be  proved  by  wit-       i876. 
nesses.    And  there  is  no  statute  of  rule  of  law  requiring  such  proof      June 
to  be  adduced  at  the  time  the  bond  is  received  by  the  court.   With  or 
without  such  proof,  the  parties  who  had  actually  signed  would  be 
bound  by  the  deed.  ^J^^h" 

5.  A  person  who  signs,  seals,  and  delivers  an  instrument  as  his  deed,  will  ^^ 

never  be  heard  to  question  its  validity,  upon  the  ground  that  it  was  Dunn 
not  acknowledged  by  him,  nor  proved  at  the  time  of  the  delivery.  It  ^  ^^* 
is  the  sealing  and  delivery  that  gives  efficacy  to  the  deed;  not  proof 
of  its  execution.  And  this  principle  applies  to  all  bonds,  whether 
executed  by  public  officers  or  private  persons,  unless  there  is  a  statute 
making  the  acknowledgment,  or  proof  in  court  essential  to  the  valid- 
ity of  the  instrument. 

6.  In  an  action  on  an  official  bond,  if  there  is  no  record  evidence,  the 

execution  of  it  may  be  established  by  the  testimony  of  attesting  wit- 
nesses, or  if  there  be  none,  by  proof  of  hand- writing,  or  by  discovery 
from  the  adverse  party. 

7.  On  a  notice  of  a  motion  against  a  sheriff  and  his  sureties  on  his  official 

bond,  the  pleas  of  **non  damnificatu^'^  and  **«»/  debet"  are  not 
proper  pleas. 

8.  The  fact  that  the  names  of  two  of  the  parties  who  executed  and  ac- 

knowledged the  bond,  were  not  in  the  body  of  it,  does  not  invalidate 
it  as  to  them. 

9.  On  a  motion  against  a  sheriff  and  his  sureties  for  the  county  levies  he 

had  failed  to  account  for,  the  report  of  the  clerk,  who  had  been  di 
rected  by  an  order  of  the  county  court  to  settle  the  sheriff's  account, 
though  made  with  the  sheriff  without  notice  to  the  sureties,  is  compe- 
tent evidence  against  them  to  show  the  amount  for  which  the  sheriff 
is  indebted.  If  they  had  notice,  as  the  statute  provides,  the  report 
would  be  conclusive  upon  them;  without  notice,  it  \s prima  facie  evi- 
dence of  the  amount  of  the  sheriff's  indebtedness. 

In  October  1872  the  board  of  supervisors  of  Wash- 
ington county  gave  a  notice  to  Wm.  A.  Dunn,  late 
sheriff  of  said  county,  and  foui:teen  other  persons,  as 
hie  sureties  in  his  official  bond  as  sheriff,  that  at  the 
November  term  of  the  county  court  of  Washington 
county,  a  motion  would  be  made  to  said  court  to  ren- 
der judgment  against  them  in  &vor  of  said  board  of 
V  OL.  xxvn — 77 
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1876.  supervisors  for  the  sum  of  $4,840.08,  the  same  heiug 
T^.  the  amount  of  said  Wm.  A.  Dunn's  deficiency  and 
default  for  county  levies  for  the  year  1869  that  went 


Superv^ors  Jq^q  g^j^j  Dunn's  hands  as  sheriff  as  aforesaid,  and 

of  Wash- 

ington  Co.  which  he  failed  to  account  for,  or  pay  over  as  the  law 
Dunn  requires,  with  legal  interest  on  said  sum  from  May 
^  ^^-     1st,  1870,  and  such  damages,  &c. 

When  the  case  was  called  the  defendants  moved  the 
court  to  quash  the  said  notice  on  account  of  insuffi- 
ciency and  illegality.  But  the  court  overruled  the 
motion;  and  the  defendants  excepted.  This  is  the 
first  exception. 

The  defendants  moved  the  court  for  a  rule  upon  the 
commonwealth's  attorney  requiring  him  to  show  cause 
why  the  record  in  this  court  in  regard  to  the  bond  of 
Wm.  A.  Dunn,  late  sheriff  of  this  county,  should  not 
be  corrected,  amended  or  vacated,  and  asked  leave  to 
read  certain  aflidavits  in  support  of  said  motion;  to  the 
reading  of  which  the  plaintiff  objected,  which  objec- 
tion the  court  overruled;  and  then  overruled  the  mo- 
tion, and  refused  to  grant  the  rule;  and  the  defendants 
again  accepted.  The  substance  of  these  affidavits 
are  sufficiently  stated  by  Judge  Staples  in  his  opinion. 
This  is  the  second  exception. 

The  defendants  then  craved  oyer  of  the  record  in  ref- 
erence to  the  execution  of  the  bond  of  Wm.  A.  Dunn 
and  his  qualification  as  sheriff,  and  demurred  to  it;  but 
the  court  overruled  the  demurrer.  They  then  tendered 
the  pleas  of  nil  debet,  payment,  non  dammficaius  and 
conditions  performed;  ami,  on  objection  by  the  plain- 
tiffs the  court  excluded  the  pleas  of  nil  debet  and  nan 
damnificatus ;  and  the  defendants  again  excepted.  This 
is  the  third  exception. 

Robert  P.  Pippin,  and  Joseph  Pippin,  two  of  the  de- 
fendants, filed  their  several  pleas  of  nvl  tiel  record^  and 
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Insisted  there  was  no  record  binding  them.    These  1876. 

pleas  were  objected  to  by  the  plaintiflfe,  but  were  ad-  t^. 
mitted  by  the  court;  and  the  court  proceeding  to  try 


the  issue  on  the  pleas,  rendered  judgment  for  the  plain-  ^7^!?^ 
iiSs;  and  these  defendants  again  excepted.  This  isingtonCo. 
the  fourth  exception.  j^^n 

On  the  calling  of  the  cause,  it  was  agreed  by  the  ^  ^• 
parties  to  dispense  with  a  jury,  and  submit  the  whole 
matter  of  law  and  fact  to  the  court.  And  to  maintain 
the  issue  on  their  part,  the  plaintiffs  offered  in  evi- 
dence a  report  of  commissioner  Baugh,  the  clerk  of 
the  county  court,  before  whom,  by  an  order  made  at 
its  March  term  1870,  the  county  court  had  directed 
William  A.  Dunn,  late  sheriff,  Ac,  to  settle  his  account 
with  the  clerk  of  the  court,  as  provided  by  law.  This 
report  showed  a  balance  due  from  said  Dunn  for  taxes 
of  $4,840.03,  upon  which  he  might  be  entitled  to  a 
credit  for  the  proceeds  of  tax  tickets  turned  over  to 
his  successor.  To  this  evidence  the  defendants  ob- 
jected— 1st,  because  the  report  was  illegal;  and  2d, 
because  the  sureties  were  not  summoned,  or  in  any 
way  parties  to  the  settlement  on  which  the  report  was 
made.  But  the  court  overruled  the  objection,  and  ad- 
mitted the  evidence;  and  the  defendants  again  ex- 
cepted.    This  is  the  fifth  exception. 

When  the  evidence  was  introduced,  the  court  ren- 
dered a  judgment  against  the  defendants  for  $4,840.08, 
with  interest  from  the  1st  of  May  1870  till  paid,  sub- 
ject to  the  credits  of  $1,138.82,  and  $1,077.60,  as  of 
that  date;  but  refused  to  allow  damages.  From  this 
judgment  the  defendants  obtained  a  supersedeas  to  the 
circuit  court;  and  in  that  court  the  judgment  of  the 
county  court  was  reversed,  and  a  judgment  was  ren- 
dered in  &VOT  of  the  defendants.  And  thereupon  the 
plaintiffs  applied  to  a  judge  of  this  court  for  a  writ  of 
error  and  supersedeas;  which  was  awarded. 
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1876.        J.  L.  White  and  J,  A.  Buchanan^  for  the  appellants. 

June 


Term. 


Superv*ors 
ofWash- 


Bazter  and  Tork^  for  the  appellees. 


ington  Co.     Staples,  J.,  delivered  the  opinion  of  the  court. 

V. 

Dunn 

&ais.  fj^Y^Q  board  of  supervisors  of  Washington  county 
moved  the  county  court  of  said  county,  at  its  Novem- 
ber term  1872,  for  judgment  against  Dunn  and  his 
sureties  on  account  of  his  default  as  sheriff,  in  failing 
to  account  for  and  pay  over  the  county  levies  for  the 
year  1869.  At  the  December  term  the  defendants 
submitted  a  motion  to  quash  the  notice  upon  which 
the  motion  of  the  plaintiffs  was  founded.  The  court 
overruled  the  motion  to  quash;  and  the  defendants 
excepted.  This  is  the  defendants'  first  bill  of  excep- 
tions. 

The  ground  of  the  motion  to  quash  does  not  appear 
by  the  record;  but,  as  stated  by  the  counsel,  it  is  that 
the  notice  is  not  sufficiently  specific  and  definite  to 
warrant  a  judgment  thereon.  In  MonteUh  v.  Common' 
wealthy  16  Gratt.  172,  it  was  decided  by  this  court,  that 
upon  a  motion  against  a  sheriff  and  his  sureties  for 
his  failure  to  pay  taxes  due  the  commonwealth,  it  is 
not  necessary  that  the  notice  shall  state  on  what  bond 
of  the  sheriff  the  motion  will  be  made.  The  rule 
governing  notices  is,  that  they  are  presumed  to  be  the 
acts  of  parties,  and  not  of  lawyers.  They  are  viewed 
with  great  indulgence  by  the  courts;  and  if  the  terms 
of  the  notice  be  general,  the  court  will  construe  it 
favorably,  and  apply  it  according  to  the  truth  of  the 
case,  as  far  as  the  notice  will  admit  of  such  applica- 
tion. K  it  be  such  that  the  defendant  cannot  mis- 
take the  object  of  the  motion,  it  will  be  sufficient 
Oravea  v.   Webby  1  Call.  448;  S^ouine  v.  AudUoTy  4 
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Munf.  398;  ^toe  v.  Auditory  8  Rand.  221.     In  this  1876. 

case  the  notice  states,  that  the  sheriff  had  collected  Term. 
the  levies  for  the  year  18fi9,  and  that  he  had  failed 


to  account  for  and  pay  over  the  same  as  required  ^9^'?" 
by  law.     It  states  the  amount  for  which  he  was  delin-  ington  Co. 
quent,  and  for  that  amount  judgment  would  be  asked     Dunn 
against  him  and  his  sureties.     It  would  seem  impossi-    ^  ^^* 
ble  for  the  defendants,  upon  reading  this  notice,  to 
misunderstand  the  character  of  the  claim  asserted  or 
the  grounds  of  the  proceeding.     We  are  therefore  of 
opinion,  that  the  county  court  did  not  err  in  refusing 
to  quash  the  notice. 

The  next  ground  of  error  arises  upon  the  defend- 
ants' second  bill  of  exceptions.  At  the  January  term 
1874  the  defendants  moved  the  court  to  grant  them  a 
rale  against  the  attorney  for  the  commonwealth  to 
show  cause  why  the  record  of  the  bond  of  William  A. 
Dunn,  as  sheriff  of  Washington  county,  should  not 
be  corrected,  amended  or  vacated;  and  they  asked 
leave  to  read  certain  affidavits  in  support  of  their  mo- 
tion, to  the  reading  of  which  the  plaintiffs  objected; 
but  the  court  overruled  the  objection,  and  permitted 
the  affidavits  to  be  read.  It,  however,  refused  to  grant 
the  rule  asked  for  by  the  defendants;  and  to  this  rul- 
ing the  defendants  excepted.  It  will  be  observed  that 
the  application  was  for  a  rule  to  amend,  correct  or 
vacate  the  record;  which  of  these  was  intended  does 
not  appear.  We  are  not  informed  in  what  respect  or 
to  what  extent  the  record  was  designed  to  be  altered; 
nor  are  we  informed  whether  the  action  of  the  court 
was  desired  as  to  all  or  part  only  of  the  defendants. 
Perhaps  the  object  of  the  defendants  may  be  more 
correctly  gathered  from  the  affidavits  filed  by  them. 
One  of  these  states,  that  the  affiant  signed  the  bond 
upon  condition  that  certain  other  persons  were  also  to 


Digitized  by 


Google 


614  COURT   OP   APPEALS    OF  VIRaiNIA. 

1876.  sign;  but  this  condition  had  never  been  complied 
T^.  with.  No  such  condition  appears  on  the  face  of  the 
-  bond;  nor  is  there  anything  from  which  it  would  be 


^P^*^'^  inferred;   nor  is  it  pretended  it  was  ever  communi- 
ington  Co.  cated  to  the  court.     Another  affidavit  states,  that  the 
Dunn     affiant  signed  the  bond,  but  he  never  acknowledged 
&  als.     ^j.  (Jelivered  it;  upon  information  he  afterwards  ob- 
tained in  regard  to  the  sheriff,  he  determined  that  he 
never  would  acknowledge  the  bond. 

A  third  affidavit  states  that  the  affiant  acknowledged 
the  bond  in  open  court,  on  condition,  however,  that  all 
the  parties  who  signed  would  also  acknowledge  it;  but 
no  such  condition  appears  either  by  the  bond  or  by  the 
record.  Another  affiant  relies  upon  the  fact,  that  his 
signature  was  affixed  by  his  nephew;  and  further,  that 
his  name  is  not  in  the  body  of  the  bond.  It  is  very 
true  that  this  defendant  did  not  himself  sign  his  name, 
but  it  was  done  by  another  in  his  presence,  and  by  his 
direction  and  authority.  This,  of  course,  is  equivalent 
to  a  signing  by  himself.  The  other  defendant,  whose 
affidavit  was  taken,  states  that  the  sheriff  informed 
him  he  only  wanted  affiant's  name  until  next  succeed- 
ing court,  when  it  would  be  taken  off  the  bond;  and 
with  this  understanding  he  signed  the  bond;  but  it  is 
not  pretended  that  the  county  court  was  apprized  of 
any  such  arrangement. 

Upon  these  papers  the  application  for  the  rule  to 
alter  the  record  was  based.  I  have  taken  the  trouble 
to  state  the  substance  of  them,  that  it  may  be  seen 
how  utterly  groundless  is  the  claim  of  the  defendants 
to  escape  the  obligation  of  the  bond  executed  by  them. 
Notwithstanding  this  pretension  of  a  conditional  exe- 
cution of  the  instrument,  all  of  those  making  affidavits 
appeared  before  a  justice  or  justices  of  the  peace,  and 
acknowledged  they  had  respectively  signed  the  bond 
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as  sareties;  and  these  acknowledgments  were  made     1876. 
without  qualification   or    reservation,   and  with  full     Term. 

knowledge  that  such  acknowledgments  would  be  used 

before  the  county  court  by  the  sheriff  as  evidence  of  ^"p^7'?" 

^  ^  of  Wash- 

their  execution  of  the  bond.     The  fact  is,  that  these  ington  Co. 
affidavits  are  nothing  more  than  pleas  of  non  est  factum    D^n 
in  disguise.    But  however  considered,  whether  as  pleas     ^  *^- 
or  mere  affidavits,  whether  taken  singly  or  in  the  ag- 
gregate, they  present  no  ground  either  for  the  release 
of  the  defendants,  or  for  a  rule  to  amend  or  vacate  the 
record. 

It  is  very  apparent  the  main  theory  of  the  defence 
is,  that  an  acknowledgment  in  court  is  necessary,  in 
order  to  bind  those  v»ho  sign  the  sheriff's  bond  as  sure- 
ties. This  is,  however,  to  confound  the  execution  of 
the  instrument  with  the  proof  In  Calwell  v.  Common- 
wealthy  17  Gratt.  391,  it  was  decided  by  this  court  that 
the  sureties  may  acknowledge  the  bond  in  court,  or  its 
execution  out  of  court  may  be  proved  by  witnesses. 
Such,  indeed,  is  the  language  of  the  statute.  There 
is,  however,  no  statute  nor  rule  of  law  requiring  such 
proof  to  be  adduced  at  the  time  the  bond  is  received 
by  the  court.  It  is  very  true  that  a  tribunal,  charged 
with  the  duty  of  taking  the  bonds  of  public  officers, 
would  be  grossly  derelict  in  accepting  a  bond  without 
eatisfactory  proof  of  its  execution  being  adduced  at  the 
time  of  receiving  the  bond;  but  with,  or  without  such 
proof,  the  parties  who  had  actually  signed  would  be 
bound  by  their  deed.  A  person  who  signs,  seals  and 
delivers  an  instrument  as  his  deed,  will  never  be  heard 
to  question  its  validity  upon  the  ground  that  it  was  not 
acknowledged  by  him,  nor  proved  at  the  time  of  the 
delivery.  It  is  the  sealing  and  delivery  that  gives  effi- 
cacy to  the  deed,  not  proof  of  the  execution.  And 
this  principle  applies  to  all  bonds,  whether  executed 
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1876.     by  public  officers  or  private  persons,  unless,  indeed, 

ToTO.    there  is  some  statute  making  the  acknowledgment 

—  or  proof  in  court  essential  to  the  validity  of  the  in- 


V. 

!)un 
&als. 


^TvTh^  strument.  In  an  action  upon  an  official  bond, if  there 
ington  Co.  is  no  rccord  evidence,  the  execution  of  it  may  be  estab- 
Duirn  lished  by  the  testimony  of  attesting  witnesses,  or,  if 
there  be  none,  by  proof  of  hand-writing,  or  by  a  dis- 
covery from  the  adverse  party.  Such  proof  may  not 
be  as  conclusive  as  an  acknowledgment  of  record,  but 
in  many  cases  it  is  equally  satisfactory. 

In  the  case  before  us  the  bond  was  acknowledged 
in  open  court  by  five  of  the  sureties,  at  the  May  term 
1869.  And  on  motion  of  the  sheriff,  he  was  allowed 
until  the  June  term  to  complete  it.  At  the  June  term 
the  bond  was  accordingly  returned  with  the  justices 
certificates  of  acknowledgment,  by  nine  other  sureties, 
two  of  whom  had  become  sdch  since  the  preceding 
term.  In  this  condition  the  bond  was  accepted  by  the 
court  as  a  complete  instrument. 

There  is  no  proof  in  the  record;  nor  is  there  even 
an  averment,  save  a  brief  statement  made  by  Isaac  B. 
Dunn  in  his  affadavit,  that  any  of  these  parties  either 
signed  or  delivered  the  bond  conditionally.  All  of 
them  certainly  acknowledge  it  without  qualification, 
reservation  or  condition,  either  before  the  court  or  be- 
fore justices  of  the  peace  in  the  country.  Now,  it 
may  be  true,  that  the  mere  certificate  of  a  justice  of 
the  peace  is  not  competent  evidence  of  the  execution 
of  an  instrument  of  this  character.  It  does  not  fol- 
low, however,  there  may  not  have  been  other  proof 
before  the  county  court  at  the  time,  in  addition  to 
these  certificates.  Non  constat  but  that  the  justices 
themselves  were  in  court  producing  the  certificates 
and  testifying  to  the  acknowledgment.  Caldwell  v. 
Oraigj  17  Gratt  896.     Be  that  as  it  may,  none  of  these 
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defendaDts  deny  their  signatores  or  their  acknowledg-     1876. 
ments.    Neither  in  the  affidavits  filed,  nor  in  any    t^^ 

other  mode,  so  far  as  the  record  discloses,  was  there 

any  question  or  controversy  on  this  point.    And,  as  ^*}PS^'?7 
will  he  hereafter  seen,  this  court  is  boand  to  presume  ington  Co. 
that  satisfactory  proof  as  to  all  the  defendants  was    Dunn 
adduced  upon  the  trial  of  this  case  in  the  court  below.     *  *^^' 

It  seems,  however,  there  are  six  signatures  to  the 
bond,  as  to  which  there  was  no  proof  before  the  county 
court  which  recorded  the  bond,  by  acknowledgment 
or  otherwise.  There  is  no  suggestion,  however,  that 
these  signatures  are  not  genuine,  or  that  the  bond  is 
not  valid  as  to  the  parties  wlio  made  them.  These 
obligors  are  not  included  in  the  plain tifib'  notice. 
Why  they  were  not  so  included  does  not  appear.  No 
complaint  was  made  upon  that  ground  in  the  court 
below,  for  the  reason,  fio  doubt,  that  the  statute  au- 
thorizes a  notice  and  motion  against  all  or  any  inter- 
mediate number.  There  was  doubtless  good  ground 
for  the  omission;  and,  as  the  record  discloses  nothing 
to  the  contrary,  that  which  was  done  was  rightfully 
done. 

But  it  further  appears,  there  are,  or  were,  upon  the 

bond  the  names  of  five  other  obligors.     These  names 

had,  however,  been  erased,  according  to  a  statement 

of  the  deputy  clerk,  before  the  May  term  1869,  to 

which  the  bond  was  first  returned.    In  recording  the 

bond,  these  names  were  omitted  by  the  clerk;   so 

that  they  are  not  upon  the  instrument  as  recorded. 

Whether  they  were  in  tact  genuine  signatures,  and,  if 

so,  why  they  were  erased,  does  not  appear.     One 

thing  is  certain,  the  erasures  had  been  made  and  were 

apparent  at  the  time  the  five  sureties  unconditionally 

acknowledged  the  bond  in  open  court.     They  were 

equally  apparent  when  the  bond  was  taken  into  the 
Vol.  XXVII — 78 
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1876.  country  and  unconditionally  acknowledged  before  the 
T^.  juBtices  by  nine  of  the  sureties.  So  that  all  the  pre- 
sent defendants  may  be  regarded  as  having  acknow- 


^rw' h"  ^^^S^^  tl^®  execution  of  the  bond  with  fall  notice  of 
ington  Co.  the  erasures.     If  they  did  not  have  such  notice,  it 
Dunn     was  because  they  deliberately  closed  their  eyes  to  the 
^  ^-    fact,  or  because  they  most  negligently  failed  to  ex- 
amine, or  even  to  look  at,  the  paper  at  the  time  of  the 
acknowledgment.     The  consequences  of  such  gross 
negligence  must,  of  course,  fall  upon  the  defendants, 
and  not  upon  the  public. 

Such  was  the  case  made  by  the  defendants  upon  the 
application  for  a  rule  to  alter  the  record.  It  may  be 
true,  as  I  have  already  said,  that  the  certificate  of  a 
justice  of  the  peace  is  not  of  itself  competent  evidence 
of  the  execution  of  the  bond.  But  these  certificates 
were  exhibited  by  the  defendSnts  themselves;  the  ori- 
ginal bond  was  exhibited  by  them;  the  unconditional 
acknowledgment  was  conceded  in  the  affidavits.  How 
then  could  the  court  grant  the  rule?  Upon  the  defen- 
dants own  showing,  the  papers  upon  which  they  relied 
showed  conclusively  they  were  not  entitled  to  it,  and 
fully  vindicated  the  refusal  of  the  county  court  to 
grant  it. 

It  seems,  however,  that  the  defendants  demurred  to 
the  record  of  the  bond  of  the  sheriff;  and  the  learned 
judge  of  the  circuit  court  was  of  opinion  upon  that 
demurrer  the  judgment  of  the  county  court  ought  to 
have  been  for  the  defendants.  Now  conceding  that  a 
demurrer  to  evidence  is  a  proper  proceeding  upon  a 
mere  notice  and  motion  to  be  tried  by  the  court,  was 
it  ever  heard  that  a  party  could  select  a  single  .item  of 
his  adversary's  testimony  and  demur  to  that?  I  had 
supposed  that  a  demurrer  of  the  kind  could  only  be 
taken   after  the  whole  testimony  is  concluded,  and 
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then  the  demurrer   affirms  the  insufficiency  of  the     1876, 
whole   testimony  to  sustain   the  issue.     But  this  is     x^. 

not  all.     No  one  will  controvert  the  proposition,  I 

iniagine,  there  can  be  no  demurrer  to  evidence  until  ^^R^*?" 
the  trial  is  had.  In  this  case  the  demurrer  was  taken  ington  Co. 
at  one  term  of  the  court  before  the  trial  had  com-  Dunn 
menced,  and  before  the  case  was  even  ready  for  a  trial,  *  ^• 
and  the  cause  was  io  fact  tried  at  the  next  succeeding 
term.  If  the  court  had  held  that  the  record  was  of 
itself  insufficient  to  charge  the  defendants  as  sureties, 
it  would  not  have  precluded  the  plaintiffs  from  offering 
it  again  on  the  trial  at  the  next  term  in  connection 
with  parol  proof  to  supply  the  defect.  It  would  have 
been  competent  to  show  by  any  relevant  evidence,  that 
all  the  defendants  had  signed,  sealed  and  delivered  the 
bond,  although  the  record  showed  that  five  only  had 
actually  acknowledged  ft  in  open  court.  Was  it  any 
less  the  bond  of  the  nine  who  acknowledged  before  wit- 
nesses, than  of  the  five  who  appeared  before  the  court? 
Was  it  not  proper,  and  every  way  permissible,  to  bring 
proof  of  the  execution  by  these  nine  if  the  record 
failed  to  show  it?  Can  we  assume  it  was  not  adduced 
before  the  judge  who  tried  the  case?  The  record 
states  that  the  whole  matters  of  law  and  of  fact  were 
referred  to  the  court  What  were  these  matters  of  fact 
there  is  nothing  to  show.  No  bill  of  exceptions 
was  taken  to  enlighten  us  in  regard  to  the  proceed- 
ings before  the  court.  Are  we  not  bound  to  pre- 
sume that  everything  was  rightfully  done?  The  prin- 
ciple is  universal)  that  an  appellate  court  in  reviewing 
the  decision  of  the  trying  court,  will  always  presume 
that  the  verdict  and  judgment  were  founded  upon  suf- 
ficient evidence  unless  the  contrary  is  plainly  made  to 
appear.  This  principle  is  carried  so  fer,  that  where 
there  is  a  bill  of  exceptions  professing  to  state  the  evi- 
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1876.  dence,  this  presumption  will  still  prevail,  unless  it  can 
Term,  be  fairly  inferred  that  it  contained  all  the  evidence  ad- 
duced on  the  trial.     See  Cooper^  v.  Hepburn^  15  Gratt 


^o?wllh?^^^'  Powell  on  Appellate  Proceedings  126.     In  the 
ington  Co.  case  before  us,  if  the  defendants  desired  to  raise  the 
Dunn     question  of  the  sufficiency  of  the  evidence  to  charge 
&  ais.     them  as  sureties,  it  was  incumbent  upon  them  to 
spread  it  upon  the  record,  in  order  that  the  appellate 
court  might  act  understandingly  upon  that  question. 
Failing  to  do  so,  they  are  precluded  from  controvert- 
ing the  correctness  of  the  judgment  rendered  by  the 
county   court.     According    to  these    views  there    is 
nothing  in  the  second  bill  of  exceptions  which  would 
warrant  an  appellate  court  in  reversing  the  decision 
of  the  county  court. 

The  defendants'  third  bill  of  exceptions  was  taken 
to  the  refusal  of  the  court  to  receive  the  plea  of  non 
damnificatus  and  the  plea  of  nil  debet  It  is  somewhat 
difficult  to  understand  what  was  the  object  or  neces- 
sity for  the  various  pleas  tendered  by  the  defendants. 
The  proceeding  was  a  mere  motion,  founded  upon  a 
notice,  upon  which  no  formal  pleadings  were  re- 
quired. It  was  competent  for  the  defendants,  as  well 
without  as  with  the  pleas  offered  by  them,  to  make 
every  defence  those  pleas  suggested.  But  if  this  were 
not  so,  the  plea  of  non  damnificatus  is  good  only  where 
the  condition  of  the  bond  is  to  indemnify  and  save 
harmless.  Here  the  condition  of  the  bond  is  '^  faith- 
fully to  discharge  the  duties  of  the  office  according  to 
law."  To  an  action  upon  such  a  bond,  "conditions 
performed"  is  the  proper  plea,  and  that  plea  was  of- 
fered by  defendants,  and  received  by  the  court.  With 
it  the  defendants  were  entitled  to  the  benefit  of  every 
defence  they  could  make  under  the  plea  of  non  danmir 
ficatus.    As  to  the  plea  of  nil  debetj  it  was  altogether 
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improper  in  an  action  or  notice  upon  an  official  bond.      1876. 
If,  however,  it  were  admissible,  still  under  the  plea  of    xenn. 

conditions  performed,  the  defendants  were  privileged 

to  make  any  defence  a  plea  of  nil  dtbet  could  possibly  ^^"^^^^ 
present.  There  is  therefore  no  error  appearing  upon  ington  Co. 
the  third  bill  of  exceptions.  Dunn 

The  fourth  bill  of  exceptions  brings  before  us  the  *  ^* 
pleas  filed  by  the  defendants  Robert  and  Joseph  Pip- 
pin, and  the  judgment  of  the  court  upon  these  pleas. 
Upon  this  point  it  is  sufficient  to  say,  the  issues  pre- 
sented by  these  pleas  were  wholly  immaterial.  These 
defendants  had  signed  the  bond  after  the  May  term 
1869.  It  was  returned  to  the  June  term  following 
with  their  nrfmes  and  with  the  justices'  certificate  of 
acknowledgment.  In  this  condition  it  was  delivered 
to  and  accepted  by  the  county  court.  As  already 
stated,  it  was  a  valid  bond  as  to  these  defendants, 
although  never  acknowledged  by  them  nor  proved  in 
open  court.  The  record  indeed  states  they  are  sure- 
ties; but  if  it  was  altogether  silent  on  this  subject, 
they  would  be  bound  by  the  signing,  sealing  and  de- 
livery, and  estopped  to  deny  they  are  such. 

It  was  therefore  no  sufficient  answer  to  the  motion 
in  this  case  to  say  there  was  no  record  binding  these 
parties  as  sureties.  Their  obligations  and  duties  re- 
sulted from  the  bond,  and  not  from  the  record.  The 
court  would  have  been  fully  justified  in  rejecting  the 
pleas  in  the  first  place;  but,  having  received  them,  it 
was  proper  to  disregard  them  upon  the  trial.  The 
judgment  was  plainly  right  upon  this  point,  whatever 
may  have  been  the  ground  upon  which  the  court  pro- 
ceeded. 

We  come  now  to  the  fifth  and  last  bill  of  excep- 
tions. The  plaintiflb,  with  a  view  to  show  the  amount 
of  the  connty  levies  collected  by  the  sherifiT  and  never 
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i876.  accoonted  for  by  him,  oflTered  in  evidence  a  settle- 
Term,  nient  made  by  the  sheriff  with  a  commissioner  ap- 
pointed by  the  county  court.     This  settlement  showed 


S"P^^'<^  a  balance  against  the  sheriff  for  which  the  supervisors 
ington  Co.  are  proceeding  in  this  case.  The  defendants  objected 
Dunn  to  this  evidence,  upon  the  ground  they  had  no  notice 
*  ^^-  of  the  settlement,  were  not  parties  to  it,  and  had  not 
been  notified  to  attend  at  the  time  it  was  made,  as  re- 
quired by  the  18th  section  of  the  58rd  chap,  of  the 
Code  of  1860.  This  section  certainly  makes  provision 
for  summoning  the  sureties  upon  the  official  bond; 
and  if  so  summoned  the  settlement  would  be  held  to 
be  conclusive  as  to  them.  They  would  not  be  per- 
mitted to  controvert  it  in  any  fixture  proceeding.  But 
it  is  not  indispensable  the  sureties  should  be  notified. 
In  the  absence  of  any  notification  the  settlement, 
upon  general  principles,  would  at  least  be  prima  fack 
evidence  of  the  amount  of  the  sberiff^s  indebtedness. 
That  testimony  of  this  character  is  legally  admissible 
to  charge  the  sureties  of  a  public  officer  upon  their 
bond  of  indemnity,  is  fully  established  by  the  deci- 
sions of  this  court  in  numerous  cases.  Munford  ^.  v. 
Overseers  of  the  Poor  of  Nottoway y  2  Band.  313;  Jacobs 
V.  HiU,  2  Leigh  393;  Cox  ei  als.  v.  Thomas,  9  Gratt. 
823.  In  the  more  recent  case  of  Crawford  ei  als.  v. 
Turky  24  Qratt.  176,  this  court  held  that  a  judgment 
against  the  high  sheriff,  in  the  absence  of  fraud  or 
collusion,  is  conclusive  of  the  defiiult  of  the  deputy  as 
against  the  sureties  of  the  latter,  the  deputy  having 
appeared  and  being  examined  as  a  witness  in  the  ac- 
tion against  the  high  sheriff.  These  were  cases  of 
judgments  against  the  principal;  but  the  same  prin- 
ciple applies  in  the  present  case.  See  also  the  case  of 
the  United  States  v.  Echsfard,  1  How.  U.  S.  R.  250;  in 
which  it  was  held  that  a  treasury  transcript  of  the 
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accounts  of  a  collector  was  prima  fade  evidence  against  1876. 
the  sureties  of  moneys  received  by  him  during  his  Term. 
term.    These  authorities  are  conclusive  upon  the  ques 


tion  of  the  admissibility  of  the  settlement  in  this  case  ^HP^'^*^ 
as  evidence  against  the  defendants.    This  disposes  of  ington  Co. 
all  the  defendants'  bills  of  exceptions,  and,  indeed,  of    Dunn 
all  the  points  raised  by  him  in  this  court  or  in  the    *  ^^• 
court  below. 

Before  concluding  this  opinion  it  is  proper  to  allude 
to  a  question  raised  and  strongly  pressed  by  the  plain- 
tiffi,  who  are  the  appellants  here.  It  is  in  regard  to 
the  sufficiency  of  the  first  three  bills  of  exceptions  to 
bring  before  the  appellate  court  the  alleged  errors  set 
forth  in  those  bills.  It  is  deemed  unnecessary,  how- 
ever, to  consider  these  matters;  as  this  court  is  of 
opinion  the  case  is  more  satisfactorily  disposed  of 
upon  the  merits.  Upon  the  whole,  we  are  of  opinion, 
that  the  judgment  of  the  circuit  court  should  be  re- 
versed, and  that  of  the  county  court  affirmed. 

Judgment  of  the  circuit  court  reversed,  and  judg- 
ment OP  THE  COUNTY  COURT  AFFIRMED. 
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Tenn. 


Lancaster  v.  Wilson. 

July  26. 

1876       ^'  J  ^^^  ^  brought  an  action  at  law  against  W  in  the  county  court  of  W, 
June  and  sued  out  an  attachment,  which  was  served  on  certain  real  estate 

of  W.  Plaintiffs  having  recovered  a  judgment,  the  court  made  an 
order  directing  the  sheriff  to  sell  the  real  estate  attached,  and  the 
sheriff  having  sold  to  L,  the  court  made  an  order  appointing  a  com- 
missioner to  convey  the  real  estate  to  L,  which  was  done.  In  eject- 
ment by  W  against  L  to  recover  the  said  real  estate — Held  :  The 
county  court  being  then  a  court  of  general  jurisdiction,  no  irregulari- 
ties or  errors  in  its  proceedings  can  be  inquired  into  in  this  case,  but 
they  are  conclusive  upon  the  rights  of  the  parties  to  the  property.* 

2.  A  judgment  of  a  court  of  record  cannot  be  impeached  in  another 
action,  except  for  want  of  jurisdiction  in  the  court,  or  fraud  in  the 
parties  or  actors  in  it. 

This  was  an  action  of  ejectment  in  the  circuit  court 
of  Washington  county,  brought  by  A.  T.  Wilson 
against  Thomas  C.  Lancaster.  On  the  trial  of  the 
case  the  jury  found  a  special  verdict,  upon  which  the 
court  rendered  a  judgment  in  favor  of  the  plaintiSl 
And  thereupon  Lancaster  applied  to  a  judge  of  this 
court  for  a  writ  of  error  and  supersedeas;  which  was 

*  Note  by  the  Reporter. — The  jurisdiction  of  the  court  in  a  common 
law  cause,  to  make  the  orders  for  the  sale  and  conveyance  of  the  property, 
seems  not  to  have  been  questioned  in  this  case :  And  yet  it  is  one  of  grave 
doubt;  and  as  it  is  a  very  important  practical  question,  the  reporter  trusts 
he  will  be  excused  for  calling  attention  to  it.  See  BaUimore  6r*  OJkso  Ji. 
/^.  Co,  V.  Gallahu^s  admW^  12  Gratt,  655;  and  same  case^  14  Gratt  563; 
Same  v.  McCullock  <&•  Co,,  12  Gratt.  595;  Orange  6*  Alex.  R,  R,  Co,  v. 
Fulvey^  17  Gratt.  366. 
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awarded.    The  case  is  stated  by  Judge  Christian  in  his  1876. 

.    .  Tune 

opinion.  term. 


GUmare  and  D.  Trigg,  for  the  appellant  Lander 

Wilson'. 

York,  for  the  appellee. 

Christian,  J.,  delivered  the  opinion  of  the  court. 

This  case  is  before  us  upon  a  writ  of  error  to  a  judg- 
ment of  the  circuit  court  of  Washington  county.  The 
action  was  ejectment  brought  by  the  defendant  in  error 
against  the  plaintiff  in  error,  for  the  recovery  of  cer- 
tain lots  in  the  town  of  Goodson. 

The  jury  to  which  the  case  was  submitted,  at  the 
May  term  1874,  found  a  special  verdict.  That  verdict 
found  that  the  plaintiff  had  title  to  the  land  in  contro- 
versy until  a  sale  made  in  the  case  of  Johnston  k 
Campbell  t;.  the  plaintiff  Wilson.  The  verdict  (after 
setting  forth  the  fact,  that  the  original  papers  in  the 
case  of  Johnston  &  Campbell  v.  Wilson  had  been  de- 
stroyed,) finds  certain  matters  of  record  taken  from  the 
execution  books  and  minute  books  of  the  county  court, 
as  follows:  Record  of  a  judgment  by  default  at  March 
term  1861,  in  favor  of  Johnston  &  Campbell  v.  Wil- 
son for  |40,  with  interest  from  17th  April  1860  till 
paid;  costs  $8.24;  Ji.  fa.  satisfied,  and  money  paid 
plaintiflb.     See  reports  and  order  of  sale  May. 

Also  an  order  entered  upon  the  minute  book  of  said 
county  court,  dated  June  26th,  1861,  which  after  re- 
citing  the  judgment  above  referred  to,  and  the  issu- 
ance of  an  attachment,  and  the  levy  of  the  same  on 
the  lots  in  controversy,  and  the  fact  that  the  plaintifiis 
had  executed  bond  with  security  as  required  by  law, 

directs  the  sheriff  of  said  county  to  make  sales  of  so 
Vol.  iLvxn— 79 
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1876.  much  or  so  many  of  the  lots  of  the  defendants  so  at- 
Tenn.  tached  as  will  be  sufficient  to  satisfy  the  judgment  and 
costs  of  plaintifis,  and  that  the  same  be  sold  for  cash. 


Lancaster      The  special  verdict  further  finds  that  the  following 
Wilson,   orders  were  entered  in  said  attachment  suit,  to  wit: 

« 

•^No.  8."— From  Minute  Book,  April  28, 1862. 


L      J 


Johnston  ^  CampbeUy  pWs 

V.  )-         Onan  attachmerU. 

A.  T.  WUsoTiy  defendanL 


William  King  Heiskell,  sheriff  of  this  county,  hav- 
ing  returned,  upon  the  order  of  sale  issued  in  this 
cause,  that  he  had  sold  the  property  therein  named  to 
Thomas  C.  Lancaster  for  the  sum  of  $615,  it  is  ordered 
that  the  said  Heiskell,  sheriff  of  this as  afore- 
said, execute,  acknowledge,  and  deliver  to  the  said  Lan- 
caster a  deed  with  special  warranty,  conveying  to  him 
the  lots  in  the  said  order  of  sale,  and  other  proceed- 
ings in  the  cause  mentioned. 

No.  4.— From  Minute  Book,  March  2, 1866. 

Johnston  ^  GampheU^ 

V.  >     ,  On  debt 

A.  T.  Wilson.  J 

By  an  order  heretofore  made  in  this  case,  William 
K  Heiskell,  sheriff  of  the  county,  was  directed  to  sell 

lot  in  Goodson,  the  property  of  the  defendant, 

and  in  obedience  to  said  order  he  sold  the  same,  as 
will  appear  by  his  report  filed,  and  Thomas  C.  Lancas- 
ter became  a  purchaser  at  the  sum  of  $615.  It  is  there- 
fore ordered  that  James  C.  Campbell  be  and  he  is  here- 
by appointed  a  commissioner  to  convey  said  lots  to  tlie 
purchaser,  Lancaster,  with  special  warranty. 


Digitized  by 


Google 


COURT   OP  APPEALS    OP  VIRGINIA.  627 

The  special  verdict  also  sets  out  in  hoec  verba  the  deed  1876. 
-ezecated  by  James  C.  Campbell  to  Lancaster,  the  pur-  Term. 
<5haser,  in  accordance  with  this  last  named  order;  and 


concludes  as  follows:  ILancaster 

V. 

Wilson. 

"If  the  said  proceedings  and  conveyance  pass  the 
title  of  the  plaintiff  to  defendant,  to  the  property  in 
controversy,  it  being  admitted  that  the  property  con- 
veyed by  commissioner  Campbell  to  defendant  is  the 
property  in  controversy,  then  we  find  for  the  defen- 
dant; if  they  do  not  pass  the  title  of  plaintiff  to  defen- 
dant, then  we  find  for  the  plaintiff  the  premises-in  ques- 
tion; and  we  find  for  the  plaintiff  $868.75  for  mesne 

profits  of  the  property  from  the day  of  March, 

1868,  to  the  institution  of  this  suit,  being  five  years 
lacking  one  month." 

Upon  this  special  verdict  the  circuit  court  of  Wash- 
ington entered  a  judgment  for  the  plaintiff;  and  to 
this  judgment  a  writ  of  error  was  awarded  by  this 
court. 

The  court  is  of  opinion  that  the  circuit  court  erred 
in  rendering  a  judgment  for  the  plaintiff,  and  that 
npon  this  special  verdict  the  judgment  ought  to  have 
been  rendered  in  favor  of  the  defendant. 

While  the  papers  in  the  attachment  suit  had  been 
destroyed,  the  orders  and  judgments  taken  from  the 
execution  book  and  minute  book  of  the  county  court, 
show,  conclusively,  that  in  the  suit  of  Johnston  & 
Campbell  v.  Wilson,  an  attachment  had  issued,  and 
was  levied  upon  the  lots  in  controversy,  and  that  a  sale 
was  made  by  the  sheriff;  that  that  sale  was  approved 
by  the  court;  that  at  that  sale  Lancaster  became  the 
purchaser,  and  that  a  deed  was  directed  to  be  executed 
and  delivered  to  him  by  a  special  commissioner  of  the 
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1876.    court,  conveying  to  him  the  lots  thus  levied  upon  and 
Totd.    sold  by  ^^^  sheriff. 
Now  it  is  conceded  that  the  county  courts  of  the 


Lancaster  commonwealth,  at  the  time  this  suit  was  brought,  were 
Wilson,  invested  by  law  with  general  jurisdiction  in  cases  of 
attachment.  Every  presumption  must  be  made  in 
favor  of  the  correctness  of  the  proceedings  set  forth 
in  that  verdict;  and  in  the  absence  of  anything  in  the 
record  to  show  the  contrary,  the  court  will  presume 
that  proper  process  in  a  proper  case  was  issued  and 
served  upon  the  defendant,  and  that  he  was  properly 
before  the  court  when  these  several  orders  were  en- 
tered in  the  said  attachment  suit  We  must  treat  the 
case  then,  as  one  in  which  the  court  had  jurisdiction 
of  the  subject  matter,  and  of  the  parties.  Thus  treat- 
ing it,  the  question  is,  can  the  plaintiff  in  an  action  of 
ejectment  oust  the  defendant  of  his  possession,  and 
defeat  his  title  acquired  as  a  purchaser  from  the  sheriff 
at  the  sale  made  under  the  proceedings  in  the  attach- 
ment suit?  It  is  conceded  in  this  case  that  Lancaster 
is  a  bona  fide  purchaser,  who  paid  a  full  and  fair  price 
for  the  land  in  controversy.  Fraud  and  collusion  be- 
tween him  and  the  sheriff,  or  between  him  and  the 
plaintiffs  in  the  attachment  suit,  is  neither  proved  nor 
even  charged.  But  it  is  insisted  that  there  were  cer- 
tain irregularities  in  the  attachment  suit  which  makes 
the  sale  void;  and  therefore  no  title  was  conferred 
upon  the  purchasers.  In  my  view  of  the  case  it  is  not 
necessary  to  enquire  whether  such  irregularities  ex- 
isted, ^o  matter  how  irregular  or  how  erroneous  may 
have  been  the  proceedings  in  that  suit,  they  cannot  be 
enquired  into  in  this.  That  would  be  to  assail  col- 
laterally the  judgment  of  a  court  of  record  which  had 
jurisdiction  of  the  parties  and  the  subject  matter. 
This  can  never  be  done.    But  the  judgment  of  such  a 
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-court  until  reversed,  upon  writ  of  error  to  an  appellate     1876. 
court,  must  be  accepted  always  and  everywhere,  as  a    Tem. 

final  adjudication  of  the  questions  between  the  parties 

to  the  suit.     This  is  the  settled  doctrine  of  the  courts.  Lancaster 

V. 

It  is  not  merely  an  arbitrary  rule  of  law,  established  Wlson. 
by  the  courts,  but  it  is  a  doctrine  founded  upon  reason 
and  the  soundest  principles  of  public  policy.  It  is 
one  which  has  been  adopted  in  the  interest  of  the 
peace  of  society,  and  the  permanent  security  of  titles. 
If  after  the  rendition  of  a  judgment  by  a  court  of  com- 
petent jurisdiction,  and  after  the  period  has  elapsed 
when  it  becomes  irreversible  for  error,  another  court 
may  in  another  suit  enquire  into  the  irregularities  or 
errors  in  such  judgment,  there  would  be  no  end  to 
litigation,  and  no  fixed  established  rights.  A  judg- 
ment though  unreversed  and  irreversible,  would  no 
longer  be  a  final  adjudication  of  the  rights  of  litigants, 
but  the  starting  point  from  which  a  new  litigation 
would  spring  up;  acts  of  limitation  would  become 
useless  and  nugatory;  purchasers  on  the  faith  of  judi- 
cial process  would  find  no  protection ;  every  right  es- 
tablished by  a  judgment  would  be  insecure  and 
uncertain,  and  a  cloud  would  rest  upon  every  title. 
As  was  well  said  by  Mr.  Justice  Baldwin  in  the  case  of 
Vorhees  v.  The  Bank  of  the  United  Stales,  10  f^eters  R. 
449,  474:  "If  the  principle  once  prevails  that  any 
proceeding  of  a  court  of  competent  jurisdiction  can 
be  declared  to  be  a  nullity  by  any  court,  after  a  writ  of 
error  or  appeal  is  barred  by  limitation,  then  every 
county  court  and  justice  of  the  peace  in  the  union 
may  exercise  the  same  right.  If  aft;er  its  rendition, 
the  judgment  is  declared  void  for  any  matter  which 
can  be  assigned  for  error  only  on  a  writ  of  error  or 
appeal,  then  such  court  not  only  usurps  the  jurisdic- 
tion of  an  appellate  court,  but  collaterally  nullifies 
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1876.  what  such  court  is  prohibited  by  express  statute  law 
Totd.  from  ever  reversing."  *  *  *  "The  errors  of  a 
court   do  not  impair  their  validity.     Binding   until 


Lancaster  reversed,  any  objection  to  their  lull  effect  must  go  to 
Wilson,   the  authority  under  which  they  have  been  conducted  !'* 

These  principles  have  been  repeatedly  declared  by 
the  decisions  of  the  supreme  court  of  the  United 
States,  as  well  as  the  decisions  of  this  court,  and  can- 
not now  be  questioned.  See  JEUiott  v.  Peirsol^  1  Peters 
R  328,  840;  2  Peters  169;  6  Peters  729;  Harvei/  v. 
Tyler,  2  Wall.  U.  S.  R.  828,  389;  Slater  v.  MaxweU,  6 
Wall.  U.  S.  R.  268;  Cooper  v.  Reynolds,  10  Wall  TI. 
8.  R.  308;  Cox  ^  als.  v.  Thomas'  adm%  9  Gratt.  323; 
Ballard  v.  Thomas  and  Amymn,  19  Gratt.  14;  Cline's 
heirs  v.  Catron,  22  Gratt.  878. 

Recognizing  the  doctrine  firmly  settled  by  these 
decisions,  neither  this  court  nor  the  court  below  can 
enquire  whether  the  proceedings  in  the  attachment 
suit  were  in  accordance  with  law.  It  is  needless^ 
therefore,  even  to  note  the  irregularities  and  errors 
pointed  out  by  the  learned  counsel  for  the  appellees 
in  the  record  in  the  attachment  suit  There  is  one, 
however,  much  relied  upon,  I  will  notice.  It  is  said 
the  sheriff  acted  without  authority  in  making  the  sale 
of  both  lots,  when  the  order  of  the  court  directed 
him  to  sell  only  so  much  as  might  be  necessary  to  pay 
the  judgment  and  costs;  and  that  this  want  of  au- 
thority in  the  sheriff  aflected  the  purchaser,  because 
he  was  bound  to  see  that  the  sale  was  made  in  accord- 
ance with  the  order  of  the  court.  The  obvious  an- 
swer to  this  view  is,  that  the  sale  was  reported  to  the 
court  and  confirmed,  and  thereby  the  sale  became  an 
act  of  the  court.  The  remedy  was,  to  correct  the 
error  by  motion  in  that  court,  or  by  writ  of  error  io 
an  appellate  court.    It  is  not  the  case  of  an  unauthor- 
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ized  act  of  the  sheriff,  or  other  oflGicer,  selling  pro-  1876. 

perty  not  directed  to  be  sold  by  the  court.    In  such  t^. 
case  the  sale  would  be  a  nullity,  and  such  sale  would 


not  be  a  proceeding  of  the  court.  But  when  the  sale  Lancaster 
is  reported  and  confirmed,  it  then  becomes  an  act  of  Wilson. 
the  court,  and  cannot  be  enquired  into  collaterally  in 
another  suit.  Conceding,  therefore,  that  the  irregu- 
larities were  many  and  the  errors  gross,  they  could 
only  be  remedied  by  motion  in  that  suit,  or  by  writ  of 
error  to  the  judgment.  In  the  action  of  ejectment 
the  door  was  closed  to  all  enquiry  except  whether  the 
court  in  the  attachment  suit  had  jurisdiction  of  the 
subject  matter,  or  whether  the  purchaser  was  a  fraudu- 
lent purchaser. 

Want  of  jurisdiction,  or  fraud  in  the  purchaser, 
may  be  shown  in  any  case,  and,  when  established,  will 
always  vacate  the  sale  and  annul  the  deed  made  under 
it;  but  nothing  else  will,  when  relied  upon  in  another 
suit  which  brings  into  question  collaterally  the  judg- 
ment of  a  court  of  competent  jurisdiction. 

The  judgment  of  the  circuit  court  of  Washington 
cannot  be  sustained  without  a  violation  of  principles 
which  ought  to  remain  inviolable.  I  am  therefore  of 
opinion  that  the  judgment  should  be  reversed  and  a 
judgment  entered  for  the  defendant. 

Judgment  reversed. 
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Johnson  v.  Gibbons. 

July  26. 

1876,      I.  In  i860  attorneys  at  law  receive  two  notes,  and  give  a  receipt,  which 

y^^  says: — Received  for  collection,  and  after  describing  them  says: — 

Term, 

On  the  above  notes  we  are  to  bring  suit,  and  prosecute  them  to  judg- 
ment, and  to  have  a  fee  of  five  dollars  in  each  case.  Though  the 
last  clause  of  the  receipt  may  be  construed  to  relieve  them  from  the 
obligation  to  collect,  and  from  the  corresponding  compensation  or 
commission  for  collecting,  it  cannot  be  construed  to  deny  to  them  the 
authority  to  collect,  or  to  limit  them  to  the  fimction  of  prosecuting  the 
claims  to  judgment. 

2.  Judgments  having  been  recovered  in  the  cases  and  executions  issued, 
which  were  stayed,  the  debtor  in  April  1862  pays  to  the  attorneys 
|2,6oo  in  part  of  these  debts,  the  payment  being  in  confederate  mo- 
ney, neither  the  attorneys  nor  the  debtor  having  any  notice  that  the 
creditor  was  unwilling  to  receive  confederate  money,  and  the  attor- 
neys write  inmiediately  to  the  creditor  that  they  have  this  money  for 
him ;  and  he,  holding  that  the  attorneys  had  no  authority  to  collect 
the  money,  does  not  reply  to  their  letter ;  and  neither  attorneys  nor 
debtor  hear  of  any  objection  to  their  receipt  of  the  money  until  1874, 
The  creditor  is  concluded  by  his  failure  to  give  his  attomies  notice  of 
his  objection  to  their  receiving  the  money. 

In  January  1874,  H.  0.  Gibbons  gave  notice  to 
James  M.  Johnson  that  he  would  move  the  county 
court  of  Washington  county  to  quash  two  executions, 
and  also  two  writs  of  venditioni  ezponaSj  which  had  been 
issued  from  the  clerk's  office  of  said  county  court  in 
the  name  of  said  Johnson  against  said  Gibbons  and 
others.  By  consent  the  cases  were  removed  to  the 
circuit  court  of  Washington  county,  and  came  on  to 
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be  heard  in  that  court  in  February  1874.     The  mate-     1876. 
rial  fects  are  as  follows :  Tem. 

In  1860,  Bekem  &  Campbell,  attorneys  at  law,  prac 

tising  in  the  county  of  "Washington,  received  from  Johnson 
Johnson  two  notes,  and  gave  him  a  receipt  therefor,  Gibbons. 
in  which  they  say : — Received  of  James  M.  Johnson 
for  collection  a  note  drawn  by  A.  F.  Bradley  and  pay- 
able to  H.  G.  Gibbons  for  $500,  dated,  &c.;  another 
note  drawn  by  same,  payable  to  same,  dated  at  the 
same  time,  and  payable  four  months  after  date  for 
$2,000,  at,  &c.  On  the  above  notes  we  are  to  bring 
suit,  and  prosecute  them  to  judgment,  and  to  have  a 
fee  of  five  dollars  in  each  case. 

Bekem  &  Campbell  instituted  suits  on  these  notes  in 
the  county  court  of  Washington,  aod  recovered  judg- 
ments against  Bradley  and  Gibbons,  and  executions 
were  issued  upon  them,  and  forthcoming  bonds  taken 
and  forfeited;  and  executions  were  issued  on  the  for- 
feited forthcoming  bonds,  returnable  to, May  1861. 
On  these  executions  stay  bonds  were  executed  in  July 
1861  by  Gibbons,  with  William  King  Heiskell,  the 
sheriff,  as  his  surety.  About  the  same  time.  Gibbons, 
who  had  been  the  previous  sheriff,  put  into  the  hands 
of  Heiskell  tax  and  other  tickets,  amounting  to 
$3,197.94,  which  Heiskell  was  to  collect  and  account 
for  in  paying  the  two  executions  of  Johnson  against 
Gibbons,  &c.  And  on  the  5th  of  April  186^  Heiskell 
paid  to  Bekem  &  Campbell  $2,600  on  the  said  two 
executions.     This  payment  was  in  confederate  money. 

Johnson's  statement,  which  was  received  as  evi- 
dence, is — That  after  the  executions  had  gone  to  the 
officer's  hands,  he  had  been  pressing  both  Gibbons 
and  Heiskell  for  the  money.  In  1861,  about  June  of 
that  year,  when  pressing  Heiskell  for  the  money, 
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1876.  Heiskell  said  he  had  property  levied  on,  I  think  he 
Tmn.  said  cattle,  and  unless  I  would  attend  the  sale  and 
naake  the  property  bring  something  like  it  would  have 


Johnson   brought  iu  the  fall  before,  I  could  not  get  my  money; 

Gibbons,  stating  that  some  law  of  thsjt  kind  had  been  passed. 
I  told  him  I  would  take  nothing  but  coin.  Heiskell 
then  said,  then  you  cannot  get  your  money.  I  replied, 
I  will  wait  until  I  can  get  such  money.  *  *  *  * 
In  the  spring  of  the  year  1862  I  received  a  letter  from 
Mr.  Bekem,  in  which  he  stated  he  had  $2,000  in  con- 
federate money  for  me,  and  that  I  could  get  the  rest 
of  my  money  in  that  currency  whenever  I  wanted  it. 
To  which  letter  I  made  no  reply,  as  Mr.  Bekem  had 
no  authority  to  collect  this  debt  for  me. 

It  was  agreed  that  Heiskell  was  dead.  Gibbons 
testified,  that  he  had  no  notice  that  Mr.  Bekem  was 
not  authorized  to  collect  these  debts.  And  it  was 
further  agreed,  that  the  original  executions  went  into 
the  hands  of  Gibbons,  who  was  then  deputy  sheriff  of 
"Washington  county,  and  who  was  fined  $50  at  March 
court  1861  for  the  failure  to  return  the  said  executions 
upon  the  motion  of  Johnson ;  in  which  motion  he  was 
represented  by  Bekem  &  Campbell  as  his  attorneys. 

The  cases  were  by  consent  heard  together;  and  the 
court  rendered  a  judgment  by  which  the  executions 
and  the  writs  of  venditioni  exponas  were  quashed.  And 
it  was  a*djudged  that  the  $2,600  paid  to  Bekem  ft 
Campbell  should  be  applied  to  satisfy  the  judgment 
on  the  note  for  $2,000,  and  the  balance  should  be 
entered  as  a  credit  on  the  other  jugment.  And  John- 
son thereupon  applied  to  a  judge  of  this  court  for  a 
writ  of  error  and  supersedeas;  which  was  awarded. 

Gilmore  and  D.  Trigg^  for  the  appellant 
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J.  A.  BiLchanan  and  B.  M.  Page^  for  the  appellee.         1876. 

June 


Anderson,  J.,  delivered  the  opinion  of  the  court. 


Term. 


Johnson 

V. 


The  court  is  of  opinion  that  there  is  no  error  in  the  Gibbons. 
judgment  Johnson  was  promptly  informed  by  his 
attorney,  Bekem,  of  the  payment  made  to  him  on  the 
5th  of  April  1862,  in  confederate  money,  upon  his 
executions  against  Gibbons.  Johnson  admits  that  he 
made  no  reply  to  the  letter  of  Mr.  Bekem  informing 
him  of  the  payment;  for  which  he  assigns  the  very 
insufficient  reason,  that  he  had  no  authority  to  collect 
the  debt  for  him.  Mr.  Bekem  was  an  attorney  at  law, 
engaged  in  the  practice  of  his  profession  in  connection 
with  Mr.  Campbell,  in  the  firm  name  of  Bekem  & 
Campbell,  when  they  receipted  to  Mr.  Johnson  for  the 
notes  upon  which  they  obtained  the  judgments  for 
which  the  executions  in  question  were  issued.  In 
their  receipt  they  say:  "Received  of  James  M.  John- 
son, for  collection,  a  note*' — which  they  describe — 
also  "another  note" — which  they  describe— and  con- 
clude, "  on  the  above  notes  we  are  to  bring  suits,  and 
prosecute  them  to  judgment,  and  to  have  a  fee  of  %h 
in  each  case,"  &c.  This  last  clause  of  the  receipt 
seems  to  indicate  that  the  undertaking  of  the  attor- 
neys was  to  prosecute  the  suits  to  judgment,  for 
which  their  compensation  is  fixed;  but  it  cdn  hardly 
be  construed  as  a  revocation  of  the  first  clause,  which 
authorizes  them  to  collect,  or  of  the  general  authority 
of  an  attorney  to  collect.  Though  it  may  be  con- 
strued to  relieve  them  from  the  obligation  to  collect, 
and  from  the  corresponding  compensation  or  commis- 
sion for  collecting,  which  it  is  probable  was  intended, 
it  cannot  be  construed,  we  think,  to  deny  to  them  the 
authorih/  to  collect,  or  to  limit  them  to  the  function 
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1876.    of  prosecuting  the  claims  to  jadgment.    And  this 

Term,    view  is  confirmed  by  the  fact,  that  a  motion  was  prose- 

cated  by  the  same  attorneys  against  the  deputy  sheiif^ 


Johnson  to  a  judgment  for  a  fine  of  fifty  dollars,  for  foiling  to 

Gibbons,  retum  the  executions. 

If  Johnson  was  really  of  opinion  that  Bekem  had 
no  authority  to  collect  the  money,  he  had  reason  to 
believe,  from  what  has  been  narrated,  and  from  his 
having  actually  received  the  money,  that  he  considered 
he  had  authority  to  collect  it;  and  so  far  from  the  &ct 
of  his  belief  that  he  had  not,  furnishing  a  reason  or 
excuse  for  not  replying  to  his  letter,  it  made  it  the 
more  incumbent  on  him  to  have  promptly  replied, 
and  to  have  informed  him  that  he  did  not  acknow- 
ledge his  authority  to  collect  the  money,  and  that  he 
did  not  approve  of  his  receiving  confederate  money, 
and  would  not  receive  it  from  him.'  Mr.  Justice 
GreeTj  of  the  supreme  court  of  the  United  Stat^,  in 
Law  V.  Orop^  1  Black's  R.  589,  says,  speaking  for  the 
whole  court:  "When  informed  by  his  agent  of  what 
he  had  done,  if  the  principal  did  not  choose  to  affirm 
the  act,  it  was  his  duty  to  give  immediate  information 
of  his  repudiation.  He  cannot,  by  holding  his  peace 
and  apparent  acquiescence  have  the  benefit  of  the  con- 
tract  (in  this  case  payment)  if  it  should  turn  out  to  be 
profitable,  and  retain  a  right  to  repudiate  it  if  other- 
wise. The  principal  must,  therefore,  when  informed, 
reject  within  a  reasonable  time,  or  be  deemed  to  adopt 
by  acquiescence." 

It  does  not  appear  that  Bekem  had  ever  received  an 
intimation  that  his  client  did  not  wish  him  to  collect 
the  executions,  or  that  he  would  not  receive  confede- 
rate money  in  payment.  It  was  contended  by  the 
learned  counsel  for  the  plaintiff  in  error  that  Heiskell, 
the  sheriff,  was  aware  of  it    If  he  was,  it  is  not  pre- 


Digitized  by 


Google 


COURT    OF  APPBALS    OF  VIRGHNIA.  63T 

samable  that  he  would  have  commuDicated  it  to  the     1876. 
attorney  to  whom  he  offered  to  pay  it;  nor  can  it  be    xerm. 

presumed  that  he  communicated  it  to  the  debtor  Gib 

bone,  who  swears  that  he  had  no  notice  that  Mr.  Bekem   Johnson 
was  not  authorized  to  collect;  and  if  Bekem  had  been  Gibbons. 
thus  restricted  in  the  general  powers  of  an  attorney, 
the  debtor's  payment  to  him  would  not  be  invalidated 
unless  he  had  notice  of  the  restriction. 

But  was  Heiskell,  through  whom  the  payment  was 
made  to  Bekem,  aware  that  Johnson  was  unwilling 
to  receive  confederate  money  at  the  time  he  made  the 
payment  in  question?  It  seems  that  about  a  year 
before,  he  informed  Johnson  that  he  had  levied  his 
executions  upon  cattle,  and  that  unless  he  would  at- 
tend the  sale  and  bid  on  them,  and  make  them  bring 
about  as  much  as  they  would  have  brought  the  fall  be- 
fore,'under  a  law  then  in  force,  he  could  not  make  his 
money,  when  Johnson  declined,  and  said  he  would 
take  nothing  but  gold  or  coin  for  his  debt.  At  that 
time  confederate  money  was  not  in  circulation,  and  he 
could  not  have  made  the  declaration  with  reference  to 
it.  And  will  Heiskill  be  held  to  have  had  notice  from 
that  casual  conversation,  twelve  months  afterwards, 
when  confederate  money  was  freely  paid  out  and  re- 
ceived by  the  banks  and  in  all  business  transactions, 
and  had  become  the  almost  exclusive  circulating  me- 
dium of  the  country,  that  Johnson  was  unwilling  to 
receive  payment  of  his  debt  in  that  currency,  which  it 
is  known  to  the  court  that  many  persons  then  re- 
garded as  equal  to  coin  as  a  medium  of  exchange? 
We  think  not  And  after  silently  acquiescing  in  the 
payment  made  to  his  attorney,  without  an  intimation 
to  the  defendant  in  error,  to  the  contrary,  so  far  as  this 
record  shows,  from  the  5th  of  April  1862,  when  it  was 
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1876.  made,  untU  the  19th  of  January  1874,  when  the  exe- 
Totd.  cutions  in  question  were  sued  out,  it  would  not  be 
equitable  nor  reasonable,  that  he  should  be  allowed  to 


Johnson  repudiate  it  now.    Upon  the  whole,  the  court  is  of 
Gibbons,  opiuiou  to  affirm  the  judgment  of  the  circuit  court 

Judgment  appibmeb. 
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W^iUtvUU. 


CoLHOUN  &  Cowan  v.  Wilson. 

August  2. 

In  November  1868  the  White  Sulphur  Springs  company,  by  deed  signed  by  1876. 
both  parties,  lease  to  W  their  springs  property  for  five  years  banning  t An« 
the  1st  of  January  1869,  and  W  is  to  make  repairs  upon  the  property ;  but 
nothing  is  said  in  the  lease  as  to  the  time  when  the  repairs  ae::  o6e 
made.  On  the-22d  of  April  1873  the  parties  agree  in  writing  what 
repairs  W  is  to  make ;  but  nothing  is  said  as  to  the  time  of  making 
them.  On  the  same  day  W  enters  into  a  contract  with  C  to  lease  C 
one  equal  moiety  of  all  the  property,  furniture,  &c. ;  and  nothing  is 
said  in  this  contract  as  to  the  time  when  W  shall  make  the  repairs. 
In  June,  by  a  verbal  contract  made  between  W  and  C,  C  acquired  the 
whole  of  W's  lease,  and  purchased  the  furniture  on  the  premises  for 
113,000;  and  nothing  was  said  as  to  the  repairs  which  W  was  to  make 
under  his  contract  with  the  springs  company  in  April  1873.  ^^  October 
1873  C  executed  his  note  to  W  for  15,379.75,  part  of  the  |i3,ooo  he 
was  to  pay  for  the  lease  and  furniture.  W  sues  C  on  this  note,  and  C 
files  a  special  plea  of  part  failure  of  consideration,  on  the  ground  that 
W  had  contracted  verbally  with  C  to  make  the  repairs  in  time  for  the 
springs  season  of  1873,  and  had  failed  to  do  it,  whereby  C  was  injured 
to  the  amount  of  l3,ooo.    Held: 

1.  No  time  having  been  specified  in  the  contracts  between  the 

springs  company  and  W  as  to  the  time  when  the  repairs  should 
be  made,  W  has  to  the  end  of  his  lease  to  make  them. 

2.  Parol  evidence  is  inadmissible  to  prove  a  contract  of  W  to  make 

the  repairs  in  time  for  the  springs  season  of  1873;  ^^^  ^^ 
applies  to  such  evidence  intended  as  a  foundation  for  proof  of 
the  parol  contract. 

3.  The  fact  that  the  note  sued  on  was  executed  in  October  1873, 

when  the  springs  season  was  nearly  over,  is  a  strong  circum- 
stance, if  not  conclusive,  to  prove  that  the  claim  which  grew 
out  of  the  transactions  in  June  were  then  waived  or  settled 


Digitized  by 


Google 


640  COURT    OP  APPEALS    OF  VIRGHNIA. 

1876.  between  the  parties,  and  cannot  be  asserted  by  way  of  defence 

Jy^^^  to  an  action  on  the  note. 

Term. 

4.  As  W  had  by  his  written  contract  with  the  springs  company  until 

Colhoun  &  the  end  of  his  term  to  make  the  repairs,  a  verbal  agreement  to 

Cowan  make  them  at  an  earlier  period  is  inconsistent  with  his  written 

V, 

■yYjjg^j^  contract,  and  therefore  does  not  come  within  the  exceptidi  to 

the  general  rule: — That  parol  evidence  may  be  introduced 
when  it  establishes  an  agreement  additional  to  but  consistent 
with  the  written  agreement. 

5.  The  fact  that  the  time  allowed  to  W  to  make  the  repairs  is  fixed 
by  the  law  governing  his  contract  with  the  springs  C(unpany, 
and  not  by  the  express  terms  of  the  contract,  does  not  affect 
the  general  rule  as  to  the  admissibility  of  parol  evidence  to 
vary  or  contradict  the  written  contract. 

This  was  an  action  of  debt  in  the  circuit  court  of 
Montgomery  county,  brought  by  Thomas  Wilson 
against  Charles  A.  Colhoun  and  John  T.  Cowan,  part- 
ners, upon  a  note  for  $5,379.75,  executed  by  Colhoun 
&  Cowan  to  Wilson.  The  defendants  pleaded  the 
general  pleas  of  payment  and  set-off,  and  a  special 
plea  of  failure  of  the  consideration  of  the  note  in  part, 
on  which  issues  were  joined.  On  the  trial  there  was  a 
verdict  and  judgment  for  the  plaintiffs,  and  Colhoun 
&  Cowan  applied  to  a  judge  of  this  court  for  a  writ  of 
error  and  supersedeas;  which  was  allowed.  The  case 
is  stated  by  Judge  Christian  in  his  opinion. 

Shelton  and  Walker^  for  the  appellants. 

Pfdegary  for  the  appellee. 

Christun,  J.,  delivered  the  opinion  of  the  court. 

The  action  in  this  case  was  debt.  It  was  founded 
on  a  promissory  note  drawn  by  the  plaintiflfe  in  error 
and  payable  to  defendant  in  error,  for  the  sum  of 
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$6,879.76,  payable  on  demand,  and  bearing  date  Octo-  1876. 

ber  l8t,  1873.  ^^. 
The  pleas  tendered  by  the  plaintiffs  in  error  (defend- 


ants in  the  court  below)  were  payment,  set  off^,  and  a  Coihoun  <t 
special  plea  in  writing,  alleging,  in  effect,  failure  of      v. 
consideration  as  to  part  of  said  note.     That  plea  is  set    ^^^°- 
out  in  the  record;  and  as  the  only  question  in  contro- 
versy turns   upon  the  admissibility  of  the  evidence 
under  that  plea,  it  is  here  inserted  as  follows: 

3rd.  And  the  defendants  for  further  plea  say,  that 
for  and  in  consideration  of  the  sum  of  $18,000,  by 
the  said  defendants  paid  and  agreed  to  be  paid  to 
the  said  plaintiff^,  the  said  plaintiff*,  who  was  the  lessee 
of  a  certain  watering  place  in  the  county  of  Mont- 
gomery, known  as  the  "Montgomery  White  Sulphur 
Springs,"  for  the  term  of  five  years,  which  term  ended 
and  expired  on  the  1st  day  of  January  1874,  agreed 
and  contracted  with  the  said  defendants  on  the  —  day 
of  June  1873,  to  sell  to  said  defendants  all  the  furni- 
ture belonging  to  said  plaintiff  and  then  in  the  use  of 
the  said  plaintiff^  in  and  about  the  said  watering  place, 
and  to  assign,  set  over  and  transfer  to  the  said  defend- 
ants the  unexpired  term  and  lease  of  the  said  plaintiff' 
in  the  said  watering  place;  and  the  said  defendants 
further  say,  that  the  said  plaintiff*,  in  consideration  of 
the  said  sum  of  $13,000  above  specified,  further  agreed 
and  contracted  with  the  said  defendants,  to  make  and 
cause  to  be  made  and  to  furnish  the  materials  for 
making  certain  repairs  and  improvements  to  the 
cabins,  buildings,  grounds,  lawn,  fencing,  baths,  &c.y 
of  the  said  watering  place,  and  to  have  the  said  re- 
pairs and  improvements  done,  and  to  furnish  the  ma- 
terial in  time  to  have  the  same  complete,  in  time  for 

the  occupation  and  use  of  the  same  by  the  guests  and 
Vol.  xxvn — 81 
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1876.  visitors  at  the  said  watering  place  during  the  ensuing 
Term,  season  of  1873;  and  which  said  repairs,  so  contracted 
to  be  made  by  said  plaintiff  as  aforesaid,  were  neces- 


Coihoun&  garj  and  requisite  to  the  complete  and  full  enjoyment 

V.       of  the  said  watering  place  and  to  the  comfort  and  ao- 

*^°"*   commodation  of  visitors,  and  are  more  particularly 

and  specially  set  forth  in  the  bill  of  particulars  filed 

with  this  plea. 

And  the  defendants  say,  that  the  plaintiff  wholly 
failed,  neglected  and  refused  to  make  or  cause  to  be 
made  or  to  furnish  the  materials  for  making  the  said 
repairs  and  improvements  so  contracted  and  agreed 
by  him  to  be  made  as  aforesaid,  in  time  for  the  use 
and  occupation  of  the  same  by  the  guests  and  visitors 
of  said  watering  place  during  the  season  of  1873; 
whereby  the  said  defendants  were  greatly  injured  and 
damaged,  and  suffered  great  loss  in  their  business  as 
keepers  of  said  watering  place,  and  were  unable  to 
accommodate  and  entertain  many  persons  who  applied 
for  and  sought  entertainment  at  said  watering  place, 
and  were  unable  to  provide  in  a  proper  manner  for 
the  comfort  and  convenience  of  the  guests  and  visitors 
at  said  watering  place  during  the  said  season  of  1873, 
by  reason  whereof  many  became  dissatisfied  and  left. 
And  the  said  defendants  say,  that  the  said  note  in 
the  plaintiff's  declaration  sued  on  was  executed  by  the 
said  defendants  to  the  said  plaintiff  as  a  portion  of  the 
$18,000  above  specified  and  as  a  part  of  the  considera- 
tion of  the  said  repairs  to  said  watering  place  agreed 
and  contracted  to  be  done  by  the  said  plaintiff  as 
aforesaid;  and  by  reason  of  the  failure  of  the  said 
plaintiff  to  make  and  cause  to  be  made  and  to  furnish 
the  material  for  making  the  said  repairs,  as  he  agreed 
to  do,  there  is  a  failure  of  the  consideration  for  which 
said  note  in  plaintiff's  declaration  mentioned  was  exe- 
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-cuted;  and  that  by  reason  of  such  failure  of  considera-  i876. 
tion  the  said  defendants  would  be  entitled  to  recover  xerm. 
damages  in  an   action    against  the  plaintiff  to  the 


V. 

Wilson. 


amount  of  $3,000, .  which  sum  of  $8,000  they  pray  ^^^»^^^* 
may  be  allowed  as  a  set-off  against  the  plaintiff's  de- 
mand in  this  suit.     And  this  they  are  ready  to  verify; 
wherefore  they  pray,  &c. 

Upon  this  plea  issue  was  made  up,  as  well  as  upon 
the  plea  of  payment  and  set-off.  The  jury  found  for 
the  plaintiff  (the  defendant  in  error)  the  amount  of 
the  said  promissory  note,  subject  only  to  the  credits 
endorsed  thereon.  For  this  amount  a  judgment  was 
entered;  to  which  judgment  a  writ  of  error  was  al- 
lowed by  this  court. 

Eight  bills  of  exception  were  taken  to  the  rulings  of 
the  court,  which,  in  different  forms,  present  the  ques- 
tion as  to  the  admissibility  of  the  evidence  under  the 
special  plea.  It  is  proper,  however,  before  noticing 
these  questions,  to  refer  to  the  admitted  facts  in  the 
case.  It  seems  that  on  the  25th  November  1868, 
the  "Montgomery  White  Sulphur  Springs  company" 
leased  to  the  defendant  in  error,  Thomas  Wilson,  and 
Lorenzo  D.  Lorentz,  for  the  term  of  five  years,  com- 
mencing Ist  day  of  January  1869,  all  the  property  of 
said  company,  consisting  of  a  tract  of  land  containing 
1,800  acres,  including  the  hotel,  cottages  and  cabins 
upon  the  same,  known  as  the  Montgomery  White 
Sulphur  Springs,  a  watering  place  and  popular  resort 
for  summer  visitors,  situated  in  the  county  of  Mont- 
gomery. 

This  contract  of  lease  was  in  writing,  and  was  signed 
and  sealed  by  the  lessees,  and  also  signed  by  the  pre- 
sident of  the  company.  In  this  contract  of  lease  there 
were  certain  stipulations  on  the  part  of  the  lessees  for 
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1876.  repairs  to  the  railroad  belonging  to  the  company,  and 
Totjq.  also  for  repairs  to  the  buildings  on  said  property.  In 
this  contract  there  was  no  stipulation  as  to  the  time 


Wilson. 


^^^^  ^  wfien  these  repairs  were  to  be  completed.  By  a  sub- 
V.  sequent  agreement  (which  is  not  in  the  record),  \t 
seems  that  Wilson  became  the  sole  proprietor  and  suc- 
cessor to  Wilson  &  Lorentz.  On  the  22nd  of  April 
1873,  the  White  Sulphur  Springs  company  and  Wil- 
son entered  into  an  agreement,  by  which  it  was  defi- 
nitely determined  what  was  the  character  and  extent 
of  the  repairs  which  Wilson,  as  the  successor  of  Wil- 
son &  Lorentz,  was  to  make  under  the  contract  of 
November  26th,  1868,  between  the  company  and  Wil- 
son &  Lorentz.  This  contract  is  in  writing,  and  no- 
where designates  the  time  within  which  the  repairs  are 
to  be  completed. 

On  the  22nd  April  1873,  Wilson,  having  acquired 
the  whole  lease,  made  a  contract  with  Cowan  &  Col- 
houn,  by  which  he  leased  to  them  "one  equal  moiety 
of  the  buildings,  furniture  of  every  kind  and  descrip- 
tion, with  all  the  privileges  and  appliances  necessary 
for  opening  and  conducting  a  watering  place  for  the 
entertainment  of  visitors  at  the  Montgomery  White 
Sulphur  Springs,  for  the  season  of  1873.  This  contract 
was  also  in  writing,  and  nothing  stipulated  with  regard 
to  repairs.  In  June  1873,  by  a  verbal  contract  between 
the  parties,  Colhoun  &  Cowan  acquired  the  whole  of 
Wilson's  lease,  and  purchased  of  him  the  furniture  on 
the  premises  for  the  sum  of  $13,000;  and  it  is  admit- 
ted that  the  note  upon  which  this  suit  is  brought  was 
part  of  the  sum  of  $13,000  agreed  to  be  paid  for  the 
unexpired  lease  and  furniture. 

It  is  also  admitted  that  in  this  verbal  agreement 
nothing  was  said  in  reference  to  the  repairs  which 
Wilson  had  stipulated  to  maj^e  in  his  contract  of 
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April  22nd,  1878.     I  have  thus  stated,  as  concisely  as     1876. 
I  could,  the  undisputed  and  admitted  facte  disclosed     Tem. 


by  the  record.  

The  plaintiff  rested  his  case  upon  the  note  sued  on,  C^i^oun  A 
h*avinff  proved  its  execution.     The  defendant  admit-       v. 

Wilson. 

tin^  the  due  execution  of  the  note,  sets  up  as  a  bar  to 
the  plaintiffs'  action  a  failure  of  consideration  in  this, 
that  the  repairs  to  the  buildings,  which  were  agreed  to 
be  made  by  Wilson  in  his  contract  with  the  Mont- 
gomery White  Sulphur  Springs  company,  were  to  be 
completed  before  the  springs  season-  of  the  year  1873 
<3ommenced,  and  that  he  had  neglected,  refused,  and 
failed  so  to  complete  them,  and,  by  reason  of  such  fail- 
ure, the  defendants  had  sustained  damage  to  the 
amount  of  $3,000. 

The  evidence  upon  which  this  defence  is  sought  to 
be  made  good  is  that  of  an  alleged  parol  agreement 
made  by  Wilson  at  the  time  of  his  written  agreement 
with  the  springs  company  and  with  the  defendants  on 
22nd  April  1873;  and  the  various  bills  of  exception 
taken  by  the  defendants  raise  in  different  forms,  the 
question  whether  such  parol  evidence  was  admissible. 

The  circuit  court  ruled  out  all  evidence  tending  to 
show  any  parol  agreement,  to  the  effect  that  the  re- 
pairs referred  to  in  the  said  written  agreement  were  to 
he  made  before  the  commencement  of  the  springs  season  of 
the  year  1873. 

The  question  we  have  to  determine  is,  was  evidence 
offered  by  the  defendants  tending  to  prove  such  parol 
•agreement  admissible  ?  It  will  be  observed,  that  in  the 
several  written  agreements  above  referred  to,  no  time  is 
named  within  which  the  stipulated  repairs  are  to  be 
completed.  That  being  the  case,  the  law  of  such  a 
contract  is  to  give  the  tenant  until  the  expiration  of 
the  lease  to  fulfil  his  contract  for  repairs  upon  the 
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1876.  leased  premises,  unless  there  be  somethiDg  in  the  oa- 
Toth.  tare  of  the  repairs  which  require  them  to  be  made 
before.    Therefore,  though  no  time  is  specified,  the 


c^oun  &  expiration  of  the  lease  is  fixed  by  law  as  the  time 
V.  within  which  they  may  be  completed,  as  certainly  as^f 
it  was  so  written  in  the  agreement  This  being  the 
contract  of  the  parties  reduced  to  writing,  and  signed 
by  them,  can  a  parol  agreement  of  another  and  different 
period^  than  the  expiration  of  the  lease^  be  received  in  evi- 
dence? The  rule  of  law  on  this  subject  is  now  too 
well  established  to  be  questioned.  It  is  the  familiar 
rule,  that  ^' parol  cotemporaneous  evidence  is  inad- 
missible to  contradict  or  vary  the  terms  of  a  valid 
written  instrument."  1  Greenl.  Ev.,  §  275.  It  was 
announced  as  a  rule  of  the  common  law  at  an  early 
day,  and  down  to  the  present  moment  has  been  uni- 
formly adhered  to  by  the  courts  of  England  and  of 
this  country.  In  the  Gountess  of  Rutland's  case^  5 
Coke's  R.  25,  it  was  said  "  that  it  would  be  inconve- 
nient that  matters  in  writing,  made  by  advice  and  on 
consideration,  and  which  finally  import  the  certain 
truth  and  agreement  of  the  parties,  should  be  con- 
trolled by  an  averment  of  parties,  to  be  proved  by  the 
uncertain  testimojiy  of  slippery  memory." 

In  Crawford  v.  JarretPs  admW^  2  Leigh  680,  Judge 
Oreen  thus  states  the  rule:  "Parol  evidence  cannot  be 
admitted  (unless  in  cases  of  fraud  or  mistake)  to  vary, 
contradict,  add  to,  or  explain  the  terms  of  a  written 
agreement  by  proving  that  the  agreement  of  the  par- 
ties was  different  from  what  it  appears  by  the  writing 
to  have  been.  In  Watson  v.  Hurt,  6  Gratt.  684,  Judge 
Baldwin  announces  the  rule  in  the  following  terms: 
"It  is  perfectly  well  settled,  that  the  terms  of  a  written 
contract  cannot  be  varied  by  parol  evidence  of  what 
occurred  between  the  parties  previously  thereto  or  co- 
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temporaneously  therewith/'    In   Towner  v.  Imcos^  13     1876. 
Qratt.  705,  715,  Judge  Aliens  after  an  able  review  of    Term. 

the  cases,  supposed  to  infringe  upon  this  rule,  says: 

**I  can  find  no  case  which  determines  that  oral  cotem-  CoihounA 

Cowan 

pOraneous  evidence  is  admissible    to  contradict  the       v. 
terms  of  a  written  agreement,  or  substantially  vary 
the  legal  import  thereof,  provided  the  instrument  was 
a  valid  instrument,  and  the  party  designed  to  execute 
it  in  its  existing  form." 

In  Woodward^  Baldwin  ^  Co.  v.  Foster,  18  Gratt.  200, 
Judge  JoyneSy  after  referring  to  Tovmer  v.  Lucas , 
{supra),  says:  •'These  general  principles  are  of  the 
utmost  importance  in  the  administration  of  justice. 
"Without  them  there  would  be  no  certainty  in  written 
contracts,  and  no  safety  in  the  most  formal  transac- 
tions. They  ought  not  to  be  frittered  away  by  nice 
distinctions  to  meet  the  hardships,  real  or  supposed,  of 
particular  cases." 

It  is  insisted,  however,  by  the  learned  counsel  for 
the  plaintiffs  in  error  here,  that  they  do  not  controvert 
the  principles  of  the. rule  of  law  above  stated;  but 
that  this  case  comes  within  some  supposed  exception 
to  the  general  rule.  It  is  urged  that  the  parol  agree- 
ment offered  to  be  proved,  was  an  independent  collat- 
eral substantial  agreement  relating  to  the  same  subject 
matter,  and  forming  part  of  the  consideration  thereof. 
It  is  said,  that  Cowan  &  Colhoun  were  induced  to 
make  the  contract  with  Wilson  for  the  unexpired 
lease  and  furniture,  because  of  the  independant  verbal 
agreement  of  Wilson,  at  the  time  of  the  written  agree- 
ment bearing  date  22nd  April  1873,  that  he  would 
complete  the  repairs  (which  he  had  bound  himself  to 
make)  by  the  time  the  springs  season  of  that  year 
commenced :  to-wit,  in  June  1873.  It  is  insisted  that  * 
such  an  agreement  was  an  additional,  independent 
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1876.  agreement,  and  one  consistent  with  the  original  writ- 
Term.  ^^^  agreement.  The  cases  relied  upon  by  the  learned 
counsel  for  the  appellants,  to  which  I  have  had  access. 


C^oun  &  QQQjoi  to  establish  the  following  exceptions  to  the  gen- 
V.  eral  rule,  that  **  Parol  cotemporaneous  evidence  is  in- 
admissible to  contradict  or  vary  the  terms  of  a  valid 
written  instrument:"  When  the  oral  evidence  estab- 
lishes an  agreement  additional  to,  but  consistent  with 
the  written  agreement. 

2.  Where  the  evidence  is  offered  to  show  fraud  in 
the  procurement  of  the  written  contract,  or  a  breach 
of  confidence  in  perverting  what  was  delivered  condi- 
tionally or  diverso  intuitu^  and  using  it  as  a  valid  instru- 
ment. 

8.  Where  the  evidence  is  offered  as  proof  of  any 
mistake  or  omission,  and  a  fraudulent  attempt  to 
take  advantage  thereof. 

This  case  is  not  within  any  of  these  exceptions,  nor 
can  it  be  brought  within  any  other  well  established  ex- 
ception (see  Towner  v.  Lucas^ supra))  for  the  parol  agree- 
ment attempted  to  be  set  up  is  entirely  inconsistent 
with  the  terras  of  the  written  agreement;  and  indeed 
(if  established),  would  in  terms  vary  and  contradict  the 
written  agreement.  By  the  parol  agreement  (if  indeed 
any  such  ever  existed)  the  defendant  in  error  bound 

himself  to  finish  the  repairs  by  the day  of  June 

1878.  By  the  written  agreement  he  bound  himself 
to  complete  the  repairs  by  the  1st  day  of  January 
1874.  It  is  true  that  no  particular  time  was  desig- 
nated within  which  to  complete  the  repairs:  but  in 
the  absence  of  any' designated  time,  the  law  fixes  the 
period  at  the  termination  of  the  lease.  And  when  the 
legal  import  of  a  contract  is  clear  and  definite  the  in- 
*  tention  of  the  parties  is  for  all  substantial  purposes,  as 
distinctly  and  fully  expressed  as  if  they  had  written 
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out  in  words  what  the  law  implies.     Woodward^  Bald-  1876. 

toin  ^  Co.  V.  Foster^  18  Gratt,  200,  and  cases  there  cited.  Tera. 
It  is  plain,  therefore,  that  when  by  the  written  agree- 


ment the  time  fixed  is  the  expiration  of  the  lease,  any  ^"J^^^* 
parol  agreement  by  which  another  and  different  period       v. 
within  which  the  repairs  shall  be  completed,  is  estab- 
lished, does  vary  and  contradict  the  written  agreement; 
and  the  case  is  thus  brought  within  the  very  terms  of 
the  rule. 

I  am  therefore  of  opinion,  that  the  circuit  court  did 
not  err  in  excluding  from  the  jury  all  evidence  tending 
to  set  up  such  parol  agreement,  and  all  evidence  of- 
fered for  the  purpose  of  laying  a  foundation  for  the  in- 
troduction of  such  evidence.  This  disposes  of  all  the 
bills  of  exceptions  taken  by  the  plaintiffs  in  error. 
For  the  eight  bills  of  exceptions  all  present  in  differ- 
ent forms  the  question  as  to  the  admissibility  of  parol 
evidence  inconsistent  with  the  written  ajfreement,  or 
the  admissibility  of  evidence  upon  which  to  lay  the 
foundation  for  the  proof  of  such  parol  agreement. 
The  circuit  court  was  right  in  excluding  all  the  evi- 
dence of  this  character. 

But  there  is  still  another  ground  upon  which  the 
circuit  court  was  well  warranted  in  excluding  the  evi- 
dence offered.  It  was  this:  The  preteysion  of  the 
plaintiffs  in  error  is  that  the  verbal  agreement  relied 
on  was  made  in  April  1873  with  the  Montgomery 
White  Sulphur  Springs  company,  and  that  in  June  of 
that  year  they  took  the  lease  with  the  understanding 
that  this  verbal  stipulation  was  to  be  carripi  out. 
They  admit  that  nothing  was  said  on  the  subject  of 
repairs  then  (June  1873),  but  that  they  were  to  have 
the  benefit  of  the  alleged  verbal  agreement  made  with 
the  springs  company.    Now  there  are  two  pregnant      * 

fiEkcts  to  show  that  no  such  verbal  agreement  was  ever 
Vol.  XXVII — 82 
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1876.  made.  The  first  is,  that  the  alleged  verbal  contract 
Term,  by  which  it  was  agreed  that  the  repairs  were  to  be 
made  before  the  corameDcement  of  the  springs  season 


Coihoun  &  ^gg  jjj  f^Q^  made  after  that  season  had  actually  com- 

Cowan  -^ 

v.       menced  (28th  June).     So  that  when  they  bought  the 

^^ilson 

lease  and  furniture  they  knew  that  the  repairs  had  not 
been  made;  and  that  they  could  not  be  made  in  time 
to  affect  in  any  degree  the  season  of  1873. 

But  another  fact,  utterly  inconsistent  with  the  ver- 
bal contract  relied  upon,  is  that  the  note  sued  on  bears 
date  the  \st  day  of  October  1873,  when  the  springs  sea- 
son was  pretty  well  over.  Now  it  is  unreasonable  to 
the  last  degree,  if  not  incredible,  that  Coihoun  & 
Cowan  should  have  executed  their  note  to  Wilson  in 
October  for  $5,079.75,  if  they  on  that  day  claimed 
that  Wilson  was  indebted  to  them  in  the  sum  of 
$8,000  for  a  failure  to  comply  with  his  contract  four 
months  before.  No  such  claim  was  then  asserted,  nor 
was  any  claim  asserted  under  the  alleged  verbal  con- 
tract of  June  until  the  institution  of  this  suit 

The  execution  and  delivery  of  the  note  in  October 
is  a  powerful  circumstance,  if  not  conclusive  proof,  to 
show  that  the  claim  which  grew  out  of  the  transactions 
in  June,  was  then  waived  or  settled  between  the  par- 
ties, and  cogld  not  be  asserted  by  way  of  defence  to 
an  action  on  the  note. 

Upon  the  whole  case,  I  am  of  opinion  there  is  no 
error  in  the  judgment  of  the  circuit  court,  and  that 
the  same  be  afiirmed. 

JUDQMBNT  AFFIRMED. 
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Sage  ^  al  v.  Hammonds. 

August  2. 

1.  It  is  the  duty  of  a  guardian,  whose   power  as  such   is  revoked,  to       1876. 

account  to  his  wards,  or  to  his  successor  as  guardian,  if  there  be  J!"^^ 
one,  for  their  estate,  including  evidences  of  claim  which  may  have 
come  to  his  hands;  and  if  after  such  revocation  he  collect  any  money 
on  account  of  any  such  claim,  he  and  his  surety  as  guardians  are  ac- 
coimtable  therefor  to  the  parties  entitled  thereto;  at  least,  provided 
such  payment  be  made  in  good  faith  by  a  person  who  is  not  informed 
of  such  revocatiou,  and  who  believes  when  he  makes  it  that  the  party 
claiming  to  be  guardian  is  so  in  fact,  and  has  authority  as  such  to  re- 
ceive the  money. 

2.  In  a  bill  by  infants  against  their  guardian  for  an  account  and  payment, 

it  being  shown  in  the  cause  that  the  guardian  is  wholly  unfit  for  the 
office,  the  court  may  appoint  a  receiver  to  collect  and  receive  the  pro- 
perty of  the  wards,  and  require  the  guardian  to  pay  over  to  him  the 
money  of  his  wards  in  his  hands,  and  to  transfer  and  deliver  to  him 
the  property  of  the  infants. 

3.  Where  the  property  of  the  infants  consists  of  a  single  claim,  and  the 

amoimt  received  upon  it  by  the  guardian  is  ascertained,  and  there  is 
no  doubt  as  to  the  amount  due  from  the  guardian  fo  the  wards,  the 
court  may  decree  against  him  for  the  amount,  though  no  account  has 
been  taken. 

The  case  is  fully  stated  by  Judge  Moncure  in  his 
opinioQ. 

JBumSy  for  the  appellants. 
Sbgarif  for  the  appellees. 

Moncure,  P.,  delivered  the  opinion  of  the  court 
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i876.  This  is  an  appeal  from  a  decree  of  the  circuit  court 
Teim.  o^  Lee  county,  rendered  in  a  suit  in  which  Mary 
Uammond  and  John  P.  Hammond,  infants,  suing  by 


Sage  &  ai.  Andrew  J.  Litton,  their  next  friend,  were  plaintifl^ 

V. 

ilam'onds  and  James  W.  Sage,  their  late  guardian,  and  William 
W.  Sage,  his  surety  in  his  bond  as  guardian,  were  de- 
fendants. The  material  facts  of  the  case,  and  pro- 
ceedings therein,  are  as  follows : 

On  the  18th  day  of  March  1867,  the  said  James  W. 
Sage  was  appointed  and  qualified  as  guardian  of  the 
said  infants  in  the  county  court  of  Lee  county,  where 
they  resided,  and  he  thereupon  entered  into  bond  as 
such,  with  his  brother,  the  said  William  W.  Sage,  as 
his  surety.  The  only  estate  to  which  the  said  infants 
were  entitled  was  a  claim  to  a  pension,  under  an  act  of 
congress,  in  consideration  of  military  services  rendered 
by  their  father,  Arnold  P.  Hammond,  to  the  United 
States  during  their  late  war  with  the  Confederate 
States,  in  the  course  of  rendering  which  services  he 
died.  His  widow,  and  the  mother  of  the  said  infants, 
afterwards  intermarried  with  their  said  guardian,  at 
what  precise  time  does  not  appear,  though  probably 
before  he  qualified  as  guardian.  They  seem  to  have 
separated  not  very  long  after  such  qualification ;  but  at 
what  precise  time  does  not  appear.  The  said  guard- 
ian was  a  pension  claim  agent,  and  undertook  as  such 
the  prosecution  of  the  said  claim  of  his  wards.  He 
succeeded  in  establishing  their  claim  to  a  pension  to 
the  amount  of  twelve  dollars  per  month,  or  one  hun- 
dred and  forty-four  dollars  per  annvm^  during  their 
minority,  payable  semi-annually.  In  little  more  than 
a  year  after  the  qualification  of  the  said  guardian,  to 
wit:  on  the  18th  day  of  May  1868,  in  a  proceeding  by 
motion  in  the  county  court  of  said  county,  in  which 
the  said  surety,  William  W.  Sage,  was  plaintifiT,  and 
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the  said  guardian,  James  W.  Sage,  was  defendant,  the     1876. 
object  of  which  motion  was  to  require  the  defendant    xl 
to  show  cause  why  he  should  not  be  required  to  give  a 


une 
erm. 


new  bond  as  guardian  for  Mary  and  John  P.  Ham-  ^age  &  ai. 
mond,  an  order  was  made  by  the  said  court  in  these  Hammonds 
words :  **  This  day  came  the  plaintiff,  and  it  appearing 
to  the  court  that  the  defendant  has  had  legal  notice  of 
this  motion,  and  he  failing  to  show  any  cause  why  he 
should  not  give  a  new  bond,  it  is  ordered  that  the 
defendant  be  removed  from  his  office  of  guardian 
aforesaid,  and  that  the  plaintiff  be  released  from  fur- 
ther liability  as  his  security,  and  that  the  plaintiff 
recover  against  the  defendant  his  costs." 

The  said  James  W,  Sage,  claiming  to  act  as  guar- 
dian of  the  said  infants,  and  no  doubt  exhibiting  to  the 
proper  authority  an  official  copy  of  the  order  appoint- 
ing him  as  such,  obtained  from  the  pension  office  in 
the  department  of  the  interior  a  certificate  in  due 
form,  in  his  name  as  guardian  of  the  said  infants, 
showing  their  title  to  the  said  pension  and  his  au- 
thority, as  their  guardian,  to  receive  it  for  them.  At 
what  precise  time  this  certificate  was  issued  does  not 
appear,  though  it  was,  no  doubt,  during  the  period 
between  the  date  of  the  order  of  his  appointment  and 
the  date  of  the  said  order  of  revocation.  It  does  not 
appear  that  there  was  any  appointment  of  another 
guardian  of  the  said  infants,  at  least  for  more  than  a 
year  after  the  date  of  said  order  of  revocation ;  and  in 
June  1869,  more  than  a  year  thereafter,  the  said  James 
W.  Sage,  claiming  still  to  have  authority  to  act  as 
Buch  guardian,  received  from  the  proper  public  func- 
tionary at  Washington  six  hundred  and  sixty-eight 
dollars  and  seventy-one  cents  on  account  of  said  pen- 
sion, and  under  and  in  virtue  of  the  said  certificate; 
no  notice  having  been  given  by  the  said  James  W. 
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1876.     Sage,  or  any  other  person,  to  the  authorities  at  Wash- 
Term,    ington  of  the  said  order  of  revocation,  or  that  there 
was  any  doubt  or  question  as  to  the  continued  au- 


Sagc  &  ai.  thority  of  said  James  W.  Sage  to  receive  the  said  pen- 
Ham 'onds  siou,  and  the   officer  making  such  payment  having 
received  no  information  to  the  contrary,  and  acting  in 
the  matter  under  the  belief  that  the  said  authority 
still  existed. 

Shortly  thereafter,  but  how  long  does  not  appear, 
though  probably  not  more  than  a  month  or  two,  An- 
drew J.  Litton  appears  to  have  been  appointed  and  to 
have  qualified  as  guardian  of  the  said  in&nts,  though 
there  is  in  the  record  no  copy  of  any  order  of  court 
appointing  him  as  such;  and  we  cannot,  therefore, 
express  any  opinion  as  to'  the  validity  of  his  appoint- 
ment. After  his  appointment  he  demanded  of  the 
said  James  W.  Sage  an  account  and  payment  of  the 
money  he  had  received  on  account  of  said  pension, 
and  a  surrender  of  the  certificate  which  had  been 
issued  to  him  therefor  as  aforesaid;  but  the  said 
James  W.  Sage  failing  and  refusing  to  render  such 
account  and  make  such  payment  or  surrender  the  s^d 
certificate,  this  suit  was  instituted  to  enforee  his  obli- 
gation and  that  of  his  said  surety  in  that  respect.  It 
was  brought  in  November  1869. 

In  the  bill,  which  was  filed  by  the  said  infants,  by 
the  said  Andrew  J.  Litton  as  their  next  friend  and 
guardian,  they  set  out  substantially  the  facts  before 
stated,  and  set  forth  the  object  of  the  bill  to  be; 
to  compel  the  said  James  W.  Sage  to  deliver  the 
said  certificate  of  pension  to  the  said  Litton,  the 
proper  guardian  of  said  infants,  that  he  might  be 
enabled  to  collect  whatever  was  due  them;  also  to 
have  an  account  taken  and  ascertain  what  amount  of 
money  he  drew  from  the  United  States  government  as 
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gaardian  of  said  infants,  and  what  be  then  owed  1876. 
them;  and  also,  on  a  hearing,  to  obtain  a  decree  j^, 
against  the  said  James  W.  Sage  and  William  W.  Sage  — 


his  surety,  holding  them  to  a  strict  accountability  to  ^^^  *  ^^• 
said  infants,  who  were  of  such  tender  ages  as  to  be  Ham'onds 
incapable  of  knowing  their  rights  and  enforcing  them; 
and  they  pray  that  the  said  James  W.  and  William  W. 
Sage  be  made  defendants  to  the  bill,  and  for  special 
and  general  relief. 

A  copy  of  the  guardianship  bond  was  exhibited  with 
the  bill,  and  is  in  the  usual  form,  the  condition  being 
that  the  guardian  would  faithfully  perform  the  duties 
of  his  office  of  guardian  according  to  law. 

There  was  but  one  deposition  taken  in  the  case,  and 
that  was  the  deposition  of  the  said  A.  J.  Litton,  which 
was  taken  by  the  defendant  James  W.  Sage.  The 
witness,  in  answer  to  questions  propounded  to  him  by 
the  said  defendant,  testified,  among  other  things,  that 
the  said  defendant  paid  to  the  witness,  wheat,  flour, 
rent  corn,  bacon,  &c.  '*  in  consideration  of  a  settle- 
ment as  mediator  between  Rebecca  L.  Sage  the  mother 
of  said  children,  and  defendant,  which  included  all 
dealings  between  the  plaintiffs  and  defendants  at  the 
separation,  on  or  about  May  1868.  At  the  time  these 
articles  were  paid,  the  defendant  agreed  to  go  on  and 
prosecute  a  pension  claim  for  the  children  of  Mary 
and  John  P.  Hammond,  and  when  obtained  he  was  to 
retain  his  fees  and  expenses,  and  pay  over  the  balance 
to  Rebecca  L.  Sage,  or  the  children  or  their  legal  re- 
presentative:  that  after  or  about  the  time  A.  J.  Litton 
was  appointed  guardian  of  Mary  and  John  P.  Ham- 
mond, and  after  the  certificate  was  obtained,  the  de- 
fendant James  W.  Sage  agreed  to  take  $110  in  full 
out  of  the  claim,  and  pay  the  balance  over  to  witness 
as  soon  as  he  was  appointed  guardian  and  had  given 
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1876.  bond."  After  he  was  appointed  guardian  he  notified 
Tenn.  the  commissioner  of  pensions  of  that  fact,  and  not  to 
pay  any  money  to  James  W.  Sage  on  the  pension  cer- 


Sagc  k  ai.  tificate  aforesaid.     The  said  defendant  shewed  to  the 

V. 

Ham'onds  witness  a  letter  received  by  said  defendant  from  the 
said  commissioner,  dated  February  2nd,  1870,  re- 
quiring the  former  guardian  and  claim  agent  to 
return  immediately  to  the  pension  oflSce  the  pen- 
sion certificate  payable  to  the  said  defendant.  Wit- 
ness received  a  letter  from  the  said  commissioner 
of  pensions  some  time  after  the  one  shown  by  said  de- 
fendant as  aforesaid,  stating  that  the  said  certificate 
had  never  been  received  at  Washington  city,  and  that 
payment  could  have  been  made  to  witness  on  the  old 
•certificate.  Witness  afterwards  received  another  let- 
ter from  said  commissioner,  stating  that  he  dispaired 
of  getting  the  old  certificate,  and  directing  the  witness 
to  make  application  for  a  new  one,  which  he  did;  and 
defendant  filled  a  blank  for  witness.  These  letters 
here  referred  to,  as  having  been  received  by  the  wit- 
ness from  the  commissioner  of  pensions,  are  copied  in 
the  record,  and  were  probably  returned  with  the  said 
deposition  as  part  thereof. 

The  defendants  filed  their  several  answers.  That  of 
James  W.  Sage  contains  nothing  of  importance.  That 
of  William  W.  Sage,  after  admitting  the  said  guar- 
dianship of  his  brother,  for  which  respondent  had  be- 
come surety,  contains  this  statement:  "Your  respon- 
dent has  heard  that  James  W.  Sage  applied  to  the 
proper  pension  authority  of  the  United  States  for 
granting  pensions,  to  have  a  pension  allowed  to  the 
complainants,  and  to  place  them  on  the  pension  roll  as 
pensioners.  But  before  he  ever  drew  one  cent  of  pen- 
sion for  them,  your  respondent  was  by  order  released 
from  his  suretyship,  and  absolved  from  the  obligation 
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of  his  bond,  and  was  released  therefrom;  and  James  1876. 
W.  Sage  was  released  from  his  said  guardianship,  xotd. 
Your  respondent  has  heard  that  after  his  release  afore 


said,  and  the  removal  of  said  guardian  from  his  office  ^^^  *  *^' 
of  guardian,  James  W.  Sage  drew  a  pension  for  the  Hammonds, 
complainants.  What  he  did  with  the  money  your  re- 
spondent can't  state,  except  that  he  has  heard  it  said 
he  loaned  one  Joshua  Fields  all  or  the  greater  part 
thereof.  But  if  he  ever  drew  and  loaned  or  squan- 
dered or  disposed  of  any  money,  treasury  notes,  or 
national  bank  notes  that  belonged  to  complainants,  he 
did  so  after  your  respondent  had  been  released  by  the 
order  aforesaid  from  his  said  suretyship;  and  the  said 
James  W.  Sage  had  been  removed  from  his  said  office; 
and  consequently  no  liability  therefor  fell  on  respon-  • 
dent.  Your  respondent  knows  nothing  of  what  his 
co-defendant  did  with  the  pension  certificate,  and  was 
and  is  not  responsible  to  any  one  for  his  acts,  whether 
legal  or  illegal,  done  after  your  respondent's  release 
from  his  suretyship  aforesaid."  With  the  said  answer 
was  filed  a  copy  of  the  order  of  revocation  aforesaid. 
On  the  4th  day  of  June  1870,  a  decree  was  made  in 
the  cause  in  these  words:  "This  cause  coming  on  this 
day  to  be  heard  upon  the  bill,  the  separate  answers  of 
the  defendants,  J.  W.  and  W.  W.  Sage,  with  the  repli- 
cations thereto,  was  argued  by  counsel.  And  there- 
upon, upon  inspection  of  the  papers  in  the  case  by 
'the  court,  it  appears  that  neither  the  exhibits  of  the 
plaintiff  nor  defendants  have  been  filed,  and  that  there 
is  not  such  evidence  before  the  court  as  enables  it  to 
make  any  decree  in  the  premises,  further  than  to  order 
the  defendant  J.  W.  Sage  to  deliver  up  to  the  legally 
constituted  guardian  of  the  plaintiffs  any  effects  and 
evidences  of  debt  which  he  may  have  belonging  to  said 

plaintifiis.     And  "it  appearing  to  the  court,  that  the 
Vol.  xxvn — 88 
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1876.    answer  of  the  defendant  J.  W.  Sage,  though  not  ex- 

Tenn.    ceptod  to  by  the  plaintiffs,  is  too  scandalous  to  be 

allowed  to  remain  on  file  among  the  records  of  this 


Sage  k  ai.  court,  it  is  therefore  ordered  that  the  said  J.  W.  Sage 
Ham'onds  do  Surrender  to  the  legally  appointed  guardian  of 
plaintiffs  any  evidence  sof  debt  or  other  claim  and  any 
effects  in  his  possession  belonging  to  the  plaintiff, 
and  especially  that  he  surrender  to  such  guardian  any 
certificate  or  other  evidence  of  the  allowance  of  a  pen- 
sion by  the  United  States  to  them  in  his  possession  or 
under  his  control."  An  order  was  then  made,  that 
the  answer  of  James  W.  Sage  should  be  taken  off  the 
file  and  referred  to  a  commissioner  of  the  court,  who 
was  directed  to  expunge  from  the  same  all  scandalous 
•  and  impertinent  matter,  leaving  nothing  therein  but 
what  is  responsive  or  relevant  to  the  matters  contained 
in  the  bill;  and  the  parties,  plaintiffs  and  defendants, 
were  directed  before  the  next  term  of  the  court  to  file 
their  exhibits,  and  time  was  given  till  then  to  take 
testimony. 

The  commissioner  having  executed  the  said  order 
in  regard  to  the  answer  of  said  James  W.  Sage,  it  was 
returned  to  the  court  and  again  filed. 

The  deposition  of  A.  J.  Litton,  though  it  appears  to 
have  been  filed  on  the  8d  day  of  June  1870,  was  not 
noticed  in  the  decree  which  was  made  on  the  next 
day,  the  4th  of  June  1870,  as  aforesaid. 

On  the  12th  day  of  October  1870  the  cause  came 
on  further  to  be  heard  upon  the  papers  formerly  read, 
the  depositions  of  witnesses  (though  there  does  not 
appear  in  the  record  any  other  deposition  than  that  of 
A.  J.  Litton  aforesaid),  and  the  report  of  the  commis- 
sioner to  whom  was  referred  the  answer  of  said  James 
W.  Sage  for  scandal  and  impertinence,  to  which  report 
there  was  no  exception,  and  was  argued  by  counsel; 
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-on  consideration  whereof  the  court,  after  confirming     1876. 
«aid  report  and  giving  directions  accordingly,  decreed    x^, 

that  the  defendant  James  W.  Sage  received  the  check 

or  draft  of  $668.71,  in  the  month  of  June  1869,  as  Sage  &  al. 

'  V. 

the  guardian  of  the  plaintifis,  and  that  at  the  time  he  Ham'onds 
so  received  the  same  he  was  liable  therefor  as  guardian 
of  the  plaintiffs,  and  the  defendant  William  W.  Sage, 
as  security  of  the  said  guardian,  is  also  liable  there- 
for. And  the  court  being  of  opinion  that  James  W. 
Sage  had  never  been  legally  removed  as  guardian  by 
the  county  court  of  Lee  county,  it  was  ordered  that 
the  plaintiffs  recover  from  the  defendants  the  sum  of 
$668.71,  with  interest  from  the  80th  day  of  June  1869 
till  paid,  subject  to  a  credit  of  $110  for  the  services  of 
James  W.  Sage  as  pension  agent  and  guardian  of  his* 
said  wards.  And  the  court  being  further  of  opinion 
that  there  was  no  proper  person  to  receive  the  said 
fund  for  the  said  infants  or  to  make  further  collections 
for  them,  to  preserve  the  money  and  estate  of  the  said 
infant  plaintiffs  until  a  guardian  can  be  duly  appointed 
and  qualified,  M.  B.  D.  Lane  was  thereby  appointed  a 
receiver,  whose  duty  it  should  be  to  collect  of  the  de- 
fendants the  aforesaid  sum;  and  to  enable  him  to  do 
so,  be  was  authorized  to  sue  out  process  of  execution 
therefor  against  the  goods  and  chattels  of  the  said  de- 
fendants. He  was  also  directed  to  demand  of  and 
receive  from  James  W.  Sage,  guardian  as  aforesaid, 
all  monies,  debts,  property,  or  evidences  of  debt,  then 
in  the  hands  of  James  W.  Sage:  And  he  was  also 
directed  to  require  A.  J.  Litton  to  turn  over  to  him  all 
notes,  bonds,  money,  or  other  property,  if  any,  then  in 
his  possession,  belonging  to  the  plainti&.  But  before 
receiving  any  property  or  collecting  any  money  as 
aforesaid,  the  said  receiver  was  directed  to  execute  a 
bond,  as  prescribed  by  said  decree,  conditioned  for 
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t876.  the  due  performance  of  his  duties  as  such  receiver. 
Term.  And  he  was  directed  at  once  to  transmit  to  the  com- 
missioner of  pensions  a  certified  copy  of  said  decree. 


Sage  &  ai.  ^jjj  ^j^^  cause  was  continued. 

Ham'onds  From  the  said  decree  the  said  James  W.  and  Wil- 
liam W.  Sage  presented  to  a  judge  of  this  court  a 
petition  for  an  appeal;  Which  was  accordingly  graiited. 
And  that  is  the  case  which  we  now  have  under  con- 
sideration. 

We  deem  it  unnecessary  to  decide,  and  therefore  do 
not  decide  in  this  case,  whether  the  authority  of  James 
W.  Sage,  as  guardian  of  the  appellees,  was  ever  legally 
revoked  or  not;  or  whether  Andrew  J.  Litton  .was 
ever  legally  appointed  as  their  guardian  or  not  We 
are  of  opinion  that,  in  either  view,  there  is  no  error 
in  the  decree  appealed  from,  and  the  appellants  are 
both  liable  for  the  amount  decreed  against  them. 

If  the  order  made  for  the  revocation  of  the  guar- 
dianship be  a  valid  order,  then,  of  course,  the  said 
James  W.  Sage  ceased  to  be  guardian  from  the  date  of 
the  order,  and  he,  and  his  surety  as  such  guardian, 
were  liable  to  account  to  the  wards,  or  to  their  future 
guardian,  or  to  the  court,  for  the  estate  of  the  wards, 
which  had  come  to  his  hands  as  their  guardian.  The 
only  estate  which  the  said  wards  ever  had  was  a  claim 
against  the  United  States  for  a  pension.  The  guar- 
dianship was  instituted  for  the  very  purpose,  and  only 
for  the  purpose,  of  obtaining  and  collecting  that  pen- 
sion. The  surety  of  the  guardian,  who  was  his  bro- 
ther, no  doubt  knew  that  such  was  the  condition  of  the 
wards,  and  such  the  object  of  the  guardianship;  and 
for  the  purpose  of  enabling  the  guardian  to  attain 
that  object,  he  became  surety  of  the  guardian  in  the 
official  bond.  The  guardian  proceeded  accordingly 
to  prosecute  and  establish  the  pension  claim,  and  ob- 
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tained  a  certificate  from  the  pension  office  in  his  name  1876. 

as  guardian,  allowing  the  pension  claim;  but  before  j^ 
any  money  was  received  on  account  of  it  by  the  guar- 


dian, the  order  of  revocation  aforesaid  was    made.  ^^  ^  ^ 

V. 

Afterwards  the  said  guardian  received  of  the  pension  Hammonds 
agent,  on  account  of  said  claim,  the  sum  of  $668.71 — 
having  given  no  notice  of  the  said  order  of  revocation 
to  the  said  agent,  but  claiming  still  to  be  such  guar- 
dian— and  the  agent,  believing  that  he  was  such  guar- 
dian, and  had  fiill  authority  as  such  to  receive  the 
money,  made  payment  to  him  accordingly.  It  was  the 
duty  of  the  defendant,  James  W.  Sage,  supposing  his 
guardianship  to  have  been  revoked  by  the  order  afore- 
said, to  have  so  informed  the  pension  agent,  and  not  to 
have  received  from  him  the  amount  due  to  his  wards 
on  account  of  their  pension,  but  to  have  returned  to 
him  the  certificate  which  had  been  issued  to  him  for 
the  pension,  or  to  have  delivered  it  to  the  succeeding 
guardian  whenever  one  should  qualify,  or  to  such  per- 
son as  a  court  of  competent  jurisdiction  might  appoint 
to  receive  it.  This  was  his  duty  as  guardian,  which  he 
"WBB  bound  by  his  official  bond  to  perform,  and  his 
surety  in  said  bond  is  liable  as  such  for  the  breach  of 
such  duty.  It  is  the  duty  of  a  guardian,  whose  powers 
as  such  are  revoked  to  account  to  his  wards,  or  to  his 
successor  as  guardian,  if  there  be  one,  for  their  estate, 
including  evidences  of  claim  which  may  have  come  to 
his  hands;  and  if  after  such  revocation  he  collect  any 
money  on  account  of  any  such  claim,  he,  and  his  surety 
as  guardian,  are  accountable  therefor  to  the  parties  en- 
titled thereto;  at  least,  provided  such  payment  be  made 
in  good  feith  by  a  person  who  is  not  informed  of  such 
revocation,  and  who  believes  at  the  time  of  making  it 
that  the  party  claiming  to  be  guardian  is  so  in  fact,  and 
has  authority  as  such  to  receive  the  money.    In  Arm- 


Digitized  by 


Google 


662  COURT   OP  APPEALS    OF  VIRGINIA.     . 

i876.    strong's  hdrs  v.  Walkup  ^.,  12  Gratt.  608,  which  was- 
T^.    cited  by  the  counsel  for  the  appellees,  it  was  held  by 


this  court  (as  correctly  stated  by  the  reporter  in  the 

Sage  &  ai.  marginal  abstract  of  the  case)  that  "  the  estate  of  the 
Ham'onds  ward  having  come  into  the  possession  of  the  guardian , 
his  bond  of  office  binds  him  in  his  lifetime,  and  his 
estate  after  his  death,  for  the  interest,  hires  and  profits 
received  by  him,  whether  received  before  or  after  the 
expiration  of  his  authority  as  guardian." 

The  principles  just  stated  apply  to  this  case.  The 
guardian  at  the  time  of  the  revocation  of  his  authority 
as  such,  supposing  it  to  have  been  revoked,  had  in  his 
hands  as  guardian  a  claim  in  favor  of  his  wards  agftinst 
the  United  States  for  a  pension;  and,  as  evidence  of 
that  claim,  held  a  certificate  issued  to  him  as  such 
guardian  by  the  commissioner  of  pensions.  Instead  of 
notifying  the  said  commissioner  of  the  said  revocation, 
and  returning  the  said  certificate  to  him,  or  surrender- 
ing it  to  the  succeeding  guardian,  if  there  was  one,  or 
to  the  court,  he  continues  to  hold  it,  and  to  claim  to  be 
entitled  to  receive  under  it  the  pension  due  to  the  said 
in&nts,  and  he  actually  receives  under  it,  on  account 
of  said  pension,  1668.71,  which  sum  is  paid  to  him  by 
the  commissioner  of  pensions,  under  the  belief  that  he 
continued  to  be  guardian  of  said  infants,  with  full  au- 
thority to  receive  the  said  sum  of  money  for  the  said 
infants.  And  even  after  the  said  sum  had  been  psdd 
to  him  by  the  said  commissioner,  and  after  the  latter 
had  been  informed  of  the  supposed  revocation  of  such 
authority,  and  had  demanded  a  return  to  him  by  the 
said  guardian  of  the  certificate  aforesaid,  he  fisdlB  and 
reftises  so  to  return  it,  or  to  surrender  it  to  the  p^- 
son  claiming  to  be  the  succeeding  guardian,  and  con- 
tinues to  hold  possession  of  it  against  all  claims  and 
demands  to  the  contrary.    Under  these  circumstances^ 
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there  can  be  do  doubt  of  the  liability  of  the  supposed  1876. 

late  guardian  and  his  surety  to  the   said  infants  for  tenn. 
the  amount  of  their  money  so  received  by  him. 


But  such  liability  in  this  case  stands  on  even  stronger  ^^  ^  ^• 
ground  than  that.  The  infants  we  have  seen  had  no  Ham'onds 
estate  but  their  claim  to  the  said  pension.  To  enable 
him  to  receive  the  amount  of  that  claim,  James  W. 
Sage  becomes  their  guardian,  and  his  brother,  William 
W.  Sage,  becomes  his  surety  as  such.  By  becoming 
each  surety,  William  W,  Sage  enables  his  said  brother 
to  receive  the  amount  of  the  said  pension.  And  after 
enabling  him  to  do  so,  the  said  surety  seeks  to  avoid 
his  liability  as  such  by  having  the  guardianship  of  his 
brother  revoked.  The  proceeding  instituted  for  that 
purpose  takes  place  in  little  more  than  a  year  after  the 
qualification  of  the  guardian,  and  under  such  circum- 
stances as  tend  to  show  that  there  was  a  fraudulent 
combination  between  the  guardian  and  his  surety  to 
relieve  the  latter  from  liability,  while  the  former  might 
be  able  to  receive  the  amount  of  the  pension,  and  con- 
vert it  to  his  own  use,  to  the  prejudice  and  injury  of 
the  infants,  who  would  have  no  security  to  protect  and 
indemnify  them  against  loss.  The  conduct  of  the 
guardian,  James  W.  Sage,  in  reference  to  said  proceed- 
ings, is  calculated  to  show  that  he  connived  at  such  a 
purpose,  if  it  existed,  on  the  part  of  his  brother,  Wil- 
liam W.  Sage,  and  participated  therein.  These  two 
brothers  were  the  only  parties  to  that  proceeding,  and 
it  does  not  appear  that  any  friend  of  the  infants  had 
any  knowledge  or  information  about  it,  so  as  to  be 
able,  or  have  an  opportunity,  to  guard  their  interest  in 
the  matter.  They  were  too  young  to  guard  it  them- 
selves, and  perhaps  even  to  know  of  its  existence.  No 
opportunity  was  afforded  to  the  guardian  to  give  a  new 
bond,  nor  does  it  appear  that  he  desired  to  have  such 


Digitized  by 


Google 


664  COUBT   OF  APPEALS    OF  VIRaiNIA. 

1876.     an  opportunity.     He  was  not  even  required  to  give 

Toth,    s^ch  a  bond.    It  is  recited  in  the  order  that  "this  day 

came  the  plaintiff  (the  surety),  and  it  appearing  to  the 


Sage&  ai.  court  that  the  defendant  (the  principal)  has  had»  legal 
Ham'onds  notice  of  this  motion,  and  he  failing  to  show  any  cause 
why  he  should  not  give  a  new  bond;*'  and  then  in- 
stead of  ordering  the  defendant  to  give  a  new  bond, 
and  fixing  a  time  for  that  purpose,  it  was  "ordered 
that  the  defendant  be  removed  from  his  office  of  guar- 
dian aforesaid,  and  that  the  plaintiff  be  released  from 
further  liability  as  his  security,  and  that  the  plaintiff 
recover  against  the  defendant  his  costs."  In  such  a 
case  the  law  requires  the  court  to  order  the  guardian 
to  give  a  new  bond  in  a  reasonable  time,  to  be  pre 
scribed  by  the  court.  Here  no  such  order  was  made. 
Code,  ch.  128,  §  18,  p.  949.  Although  the  said  surety 
no  doubt  knew  that  the  principal  had  become  guardian 
for  the  purpose  of  obtaining  and  receiving  the  said  pen- 
sion, and  that  the  said  principal  would  have  it  in  his 
power  to  continue  to  receive  the  said  pension  if  the 
commissioner  of  pensions  should  not  be  informed  of 
the  revocation  of  the  authority  of  the  principal  as 
guardian,  and  that  the  infants  were  too  young  to  know 
the  importance  of  giving  such  information,  or  to  be 
able  to  give  it  themselves,  or  have  it  given;  yet  the 
said  surety  did  not  himself  give  such  information,  nor 
have  it  given,  but  attempted  to  make  his  own  escape 
from  liability  as  such  surety,  while,  as  he  suppoeed,  he 
left  the  infants  exposed  to  the  danger  of  a  loss,  which, 
by  his  own  act,  he  had  enabled  his  brother  to  inflict 
upon  them.  Under  these  circumstances,  it  was  cer- 
tainly the  duty  of  the  surety,  while  using  means  to 
guard  himself  against  the  effect  of  illegal  acts  on  the 
part  of  his  brother,  to  use  also  the  means  necessary  to 
guard  these  infants  against  the  effect  of  such  acts,  espe- 


Digitized  by 


Google 


COURT   OP  APPEALS    OP  VIRGINIA.  665 

cially  as  be  bad  by  becoming  sucb  surety  enabled  bis     1876. 
brotber  to  commit  tbose  acts.  Tenn. 


We  are  tberefore  of  opinion  tbat  if  tbe  order  of  re- 


vocation aforesaid  be  a  valid  order,  tbe  surety,  Wil-  ^*  *  *^- 
liam  W.  Sage,  is  liable  for  the  amount  decreed  against  Ham'onds 
him,  and  there  is  no  error  in  the  said  decree.  Let  us 
cow  proceed  to  enquire,  on  the  other  hand,  whether 
be  be  liable  in  the  view  taken  of  tbe  case  by  the  court 
below,  that  James  W.  Sage  has  never  been,  legally,  re- 
moved as  guardian  by  the  county  court  of  Lee  county, 
and  that  he  received  the  check  or  draft  of  (668.71  in 
the  month  of  June  1869,  as  the  guardian  of  the  plain- 
tiffs, and  that,  at  tbe  time  he  so  received  the  same  he 
was  liable  therefor  as  guardian,  and  the  defendant  W. 
W.  Sage  as  the  surety  of  the  said  guardian. 

In  that  view  of  the  case  there  can  be  no  difficulty  in 
maintaining  the  propriety  of  the  decree  appealed  from. 
Whether  the  order  of  revpcation  be  valid  or  not,  the 
evidence  in  the  record  is  conclusive  to  show  the  pro- 
priety of  taking  the  estate  of  tbe  infants  out  of  the 
hands  of  the  person  who  was  appointed  their  guardian 
and  qualified  and  has  been  acting  as  sucb,  but  who  is 
shown  to  be  wholly  unfit  for  the  trust.  The  interest 
of  tbe  infants  plainly  requires  that  their  estate  shall  be 
taken  out  of  bis  bands,  or  prevented  from  going  into 
them,  and  shall  be  taken  possession  of  by  a  court  of 
chancery,  the  ultimate  and  paramount  guardian  of  all 
infant  orphans,  and  placed  in  the  bands  of  a  receiver, 
to  be  taken  care  of  and  managed  for  them,  until  they 
are  capable  of  taking  care  of  and  managing  it  for 
themselves,  or  another  guardian  is  duly  appointed  and 
qualified  for  that  purpose. 

Now  this  is  what  the  court  below  intended  to  do 

and  has  done  by  tbe  decree  appealed  from.     By  it  a 

receiver  is  appointed,  who  is  directed  to  collect,  by 
Vol.  xxvn — 84 

w 
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1876.     execution  if  necessary,  the  said  sum  of  $668.71,  with 
Tot^.    interest  from  the  30th  day  of  June  1869  till  paid,  sub- 

ject  to  a  credit  of  $110,  for  the  services  of  James  W. 

Sage  &  ai.  g^ge  as  pension  agent  and  guardian  of  his  said  wards, 
Ham'onds  and  to  demand  and  receive  from  James  W.  Sage, 
guardian  as  aforesaid,  all  monies,  debts,  property,  or 
evidences  of  debt  now  in  his  hands;  'and  to  require 
Andrew  J.  Litton  to  turn  over  to  him  all  notes,  bonds, 
money,  or  other  property,  if  any,  now  in  his  bands, 
belonging  to  the  plaintiffs  in  this  suit.  But  before  re- 
ceiving any  property,  or  collecting  any  money  as 
aforesaid,  the  receiver  is  required  to  give  bond  &c., 
conditioned  for  the  due  performance  of  his  duties  as 
such  receiver.  C^ertainly  this  decree  will  be  most 
beneficial  to  the  infants,  while  it  cannot  be  justly  or 
properly  excepted  to,  either  by  James  W.  Sage  or 
Wm.  W.  Sage.  It  seems  to  be  the  very  decree  called 
for  by  the  exigencies  of  the  case,  looking  to  the  rela- 
tive rights  and  obligations  of  all  parties  concerned. 
There  was  no  necessity  for  an  account  of  the  guar- 
dianship in  order  to  the  decree  which  was  rendered 
for  the  sum  of  $668.71  with  interest,  subject  to  a 
credit  of  $110  as  aforesaid.  It  appears  from  the  re- 
cord that  about  the  time  the  order  of  revocation  was 
made  there  was  a  settlement  between  the  mother  of  the 
said  infants  and  their  guardian  which  embraced  all 
dealings  between  them,  and  that  they  then  owed  him 
nothing:  When,  after  that,  he  received  on  account  of 
their  claim  to  a  pension,  the  sum  of  $668.71,  he  be- 
came their  debtor  to  that  amount,  subject  only  to 
credit  for  $110,  his  charge  as  pension  agent  for  attend- 
ing to  the  claim.  It  was  therefore  proper  to  render  a 
decree  in  their  favor  against  him  and  his  surety  for 
the  sum  so  received,  and  interest,  subject  to  the  said 
credit.    But  the  decree,  it  will  be  observed,  is  inter- 
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locntorj  only,  and  not  final.    The  fund  and  the  whole  1876. 

BQbjeot  are  to  be  placed  in  the  hands  of  the  court,  f^. 
through  its  receiver,  and  can  be  disposed  of  by  the 


court  hereafter  according  to  the  right  of  all  persons  ^^^  ^  ^' 
who  may  be  interested  therein.  It  cannot  with  pro-  Ham'onds 
priety  be  said,  that  in  the  view  last  taken,  the  guar- 
dian's authority  continues  to  exist,  and  that  therefore 
he  is  entitled  to  continue  to  hold  the  fund.  The  guar- 
dian and  his  surety  can  set  up  no  such  claim  against 
the  authority  and  duty  of  a  court  of  chancery  in  such 
a  case  to  interpose  and  take  charge  of  the  estate  of 
infants  thus  palpably  endangered  by  the  acts  and  de- 
faults of  the  guardian. 

We  think  that  in  any  view  which  can  properly  be 
taken  of  the  case  there  is  no  error  in  the  decrees  ren- 
dered therein,  and  that  the  same  ought  to  be  affirmed. 

Pbcreb  appirmbd. 
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LiNKous  for  ^.  V.  Hale  ^  oL 

Aujg^USt  2. 

1876.      In  debt  against  the  endorsers  of  a  protested  note  discounted  at  a  bank  at 
J^®  C,  the  protest  of  the  notary  states  that  "he  placed  in  the  post  office 

of  this  place  four  written  notices,  one  directed  to  the  payer,  and  one 
directed  to  H.  &  L.  at  B.,  Va.,  endorsers,  informing  them,  &c  On 
demurrer  to  the  evidence.  Held  :  The  jury  would  have  been  war- 
ranted to  infer  from  this  evidence  that  the  residence  of  the  defendants 
was  in  B;  and  upon  a  demurrer  to  the  evidence,  the  court  must  make 
the  same  inference. 

The  case  is  fully  stated  by  Judge  Moncure  in  his 
opinion. 

Jenkins^  for  the  appellant. 

Bonaldy  for  the  appellees. 

MoNCURB,  P.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  and  supersedeas  to  a  judgment 
of  the  circuit  court  of  Montgomery  county,  reversing 
a  judgment  of  the  county  court  of  said  county,  ren- 
dered in  an  action  of  debt  brought  upon  a  protested 
negotiable  note  against  the  endorsers  thereof.  There 
was  a  demurrer  to  the  declaration  and  joinder  therein, 
and  there  were  pleas  of  nil  debet  and  the  statute  of 
limitations,  to  which  the  plaintiff  replied  generally. 
A  jury  was  sworn  to  try  the  issues,  but  the  defen- 
dants  demurred  to   the  evidence,  and  the   plaintiff 
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joined  in  the  demurrer:  whereupon  the  jury  returned  1876. 

a  verdictfor  the  plaintiff,  subject  to  the  judgment  of  x^. 
the  court  upon  the  demurrer  to  the  evidence.    The 


county  court  gave  judgment  for  the  plaintiff  upon  the   Linkous 
said  demurrer;  but  the  circuit  court  reversed  the  judg-       v. 
ment  of  the  county  court,  and  rendered  judgment  for      ^ 
the  defendants  upon  the  said  demurrer;  and  the  plain- 
tiff has  brought  up  the  latter  judgment  for  the  review 
of  this  court. 

The  only  question  of  controversy  in  the  case  is  as 
to  notice  of  the  protest  of  the  note,  whether  the  evi- 
dence on  that  subject  was  sufficient  to  charge  the  de- 
fendants as  endorsers? 

The  only  evidence  on  that  subject  was  contained  in 
the  certificate  of  protest  of  the  notary.  The  note  was 
a  note  for  four  hundred  dollars  for  value  received, 
drawn  by  William  Hale,  dated  at  Christiansburg,  Au- 
gust 20th,  1860,  payable  ninety  days  after  date  to  John 
Hale  or  order,  without  offset,  negotiable  and  payable 
at  the  office  of  discount  and  deposite  of  the  Bank  of 
the  Valley  at  Christiansburg,  and  endorsed  by  John 
Hale  and  Abraham  Smith,  the  defendants,  and  by  B. 
R.  Linkous  (who  sues  as  plaintiff  in  this  action  for  the 
use  and  benefit  of  Charles  H.  Miller.)  The  certificate 
of  the  notary  is  in  these  words: 

"Virginia:  Christiansburgj  coitniy  of  Montgomery ^  to 

"Be  it  known  to  all  whom  it  may  concern,  that  on 
this,  the  21st  day  of  November,  in  the  year  of  our 
Lord  1860, 1,  Samuel  W.  Shields,  a  notary  public  in 
and  for  the  county  of  Montgomery,  duly  commissioned 
and  qualified,  at  the  request  of  the  president  and  di- 
rectors of  the  office  of  discount  and  deposite  of  the 
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1876.     Bank  of  the  Valley  in  Virginia  at  Christiansbarg, 
Tenn.    bolders  of  the  original  note,  a  true  copy  whereof  is 


Hale  A  al, 


above  written,  demanded  payment  at  the  office  of  dia- 

for^&r  ^^^^^  ^^^  deposite  of  the  Bank  of  the  Valley  in  Vir- 
ginia at  Christiansburg,  which  being  refused,  and  pay- 
ment not  having  been  made  by  the  payer  of  the  said 
note,  I,  after  3  o'clock,  P.  M.,  of  this  day,  placed  in 
the  post  office  of  this  place  foar  written  notices,  one 
directed  to  the  payer,  and  one  directed  to  John  Hale, 
Abraham  Smith,  B.  R.  Linkous,  at  Blacksburg,  Vir- 
ginia, endorsers,  informing  them  of  the  non-payment 
and  protest  of  said  note :  Kow,  therefore  I,  the  said 
notary,  at  the  request  aforesaid,  have  protested,  and  do 
hereby  most  solemnly  protest,  as  well  against  the  said 
maker  as  against  the  endorsers,  and  all  others  whom  it 
doth  or  may  concern,  for  all  loss,  damages,  principal, 
interest,  costs  and  charges  sustained,  or  to  be  sustained 
by  reason  of  the  demand,  Ac,  aforesaid. 

In  testimony  whereof  I  have  hereunto  subscribed 
my  name  and  affixed  my  notarial  seal  at  the  town  of 
Christiansburg  aforesaid,  the  day  and  year  aforesaid. 

Saml.  W.  Shields,  [Seal.] 
Notary  Public. 

Protest,  50  cents;  recording,  50  cents;  tax,  |1.60; 
notice,  20  cents;  postage,  12  cents — $2.82." 

Did  this  certificate  afford  sufficient  evidence  in  re- 
gard to  notice  of  protest  to  the  endorsers  to  warrant 
the  court  in  rendering  judgment  against  them  on  a 
demurrer  to  evidence? 

It  is  not  expressly  stated  in  the  certificate  that  the 
post-office  of  the  said  endorsers  at  the  time  of  the  pro- 
test of  the  note  was  "at  Blacksburg,  Virginia,"  at 
which  place  the  notice  to  them  of  the  protest  was  di* 
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reeled  by  the  notary;  nor  that  he  was  informed,  on  due  1876. 

enquiry,  that  such  was  their  post-oflEice;   in  either  of  jenn. 
which  cases,  notice  to  them,  sent  to  the  post-office  was 


sufficient.    But  was  it  not  properly  inferred  by  the  Linkous 
county  court  from  the  facts  contained  in  the  certifi-       v. 
cate,  that  such  was  the  post-office  of  the  endorsers,  or 
at  least,  that  the  notary,  upon  due  enquiry,  was  so 
informed  ? 

We  are  decidedly  of  that  opinion;  and  in  support 
of  that  opinion,  we  need  only  to  rely  on  a  case  which 
was  referred  to  and  much  commented  on  in  the  argu- 
ment of  counsel  in  this  court.  We  mean  the  case  of 
the  United  States  Bank  v.  Smitkj  11  Wheaton  R.  171. 
That  case  is  so  directly  in  point,  and  so  much  like  this 
in  all  its  features,  that  we  deem  it  proper  to  quote 
largely  from  the  judgment  of  the  court  therein  deliv- 
ered by  Mr.  Justice  Thompson.  Like  this  case,  it  was 
upon  a  demurrer  to  evidence.  On  that  subject  the 
court  said:  "By  this  demurrer,  the  defendant  has 
taken  the  questions  of  fact  from  the  jury,  where  they 
properly  belonged,  and  has  substituted  the  court  in  the 
place  of  the  jury,  and  everything  which  the  jury 
could  reasonably  infer  from  the  evidence  demurred  to, 
is  to  be  considered  as  admitted.  The  language  of  the 
adjudged  cases  on  this  subject  is  very  strong  to  show 
that  the  court  will  be  extremely  liberal  in  their  infer- 
ences, where  the  party,  by  demurring,  will  take  the 
question  from  the  proper  tribunal.  It  is  a  course  of 
practice,  generally  speaking,  that  is  not  calculated  to 
promote  the  ends  of  justice.  If  the  objection  to  the 
sufficiency  of  the  evidence  is  made  by  way  of  motion 
for  a  non-suit,  it  might  be  removed  by  testimony 
within  the  immediate  command  of  the  plaintiff.  The 
deficiency  very  often  arises  from  mere  inadvertence, 
and  omission  to  make  enquiries,  which  the  witnesses 
examined  could  probably  answer.^' 
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1876.        These  observations  apply  as  strongly  to  this  case  as 

T OTn.    they  did  to  the  one  in  which  they  were  made :  and  so  do 

the  following,  which  were  made  in  that  case  after  die- 


LinJtous  posing  of  some  preliminary  questions:  "And  the  re- 
V.  maining  question  is,  whether  due  notice  of  the  default 
'  of  the  maker  was  given  to  the  defendant.  The  only  ob- 
jection to  the  sufficiency  of  the  evidence  on  this  point 
is,  that  the  notice  of  non-payment  was  left  at  the  post- 
office  in  the  city  of  Washington,  addressed  to  the  de- 
fendant at  Alexandria,  without  any  evidence  that  that 
was  his  place  of  residence.  The  testimony  on  this 
point  is  that  of  Michael  Nourse,  a  notary  public,  who 
swore  that  on  the  day  the  note  fell  due,  he  presented 
it  at  the  store  of  the  defendant,  and  demanded  pay- 
ment of  his  clerk,  who  replied  that  Mr.  Young  was 
not  within,  and  he  would  not  pay  it.  And  that  on  the 
same  day  he  put  in  the  post-office,  notice  of  non-pay- 
ment, and  addressed  to  the  defendant  at  Alexandria. 
If  the  defendant's  place  of  residence  was  Alexandria, 
it  is  not  denied,  but  that  due  and  regular  notice  was 
given  him.  The  notary  was  a  sworn  officer,  officially 
employed  to  demand  payment  of  this  note,  and  it  is 
no  more  than  reasonable  to  presume  that  he  was  in- 
structed to  take  all  necessary  steps  to  charge  the  en- 
dorsers. This  must  have  been  the  object  in  view  in 
demanding  payment  of  the  maker.  And  it  is  fair 
also  to  presume,  that  he  made  enquiry  for  the  red- 
dence  of  the  defendant,  before  he  addressed  a  letter  to 
him;  for  it  is  absurd  to  suppose  he  would  direct  to 
him  at  that  place  without  some  knowledge  or  informa- 
tion that  he  lived  there,  this  being  the  usual  and  ordi- 
nary course  of  such  transactions,  and  with  which  the 
notary  was  no  doubt  acquainted.  The  jury  would, 
undoubtedly,  have  been  warranted  to  infer  from  this 
evidence,  that  the  defendant's  residence  was  Alezan- 
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dria.    If  that  was  Dot  the  fact,  this  case  is  a  striking  1876. 

example  of  the  abuse  which  may  grow  odt  of  de-  toth. 
murrers  to  evidence.    For  a  single  question  to  the 


witness,  would  have  put  at  rest  that  point,  one  way  or  ^^"^?^ 
the  other,  if  the  least  intimation  had  been  given  of  the  v. 
objection.  It  was  manifestly  taken  for  granted  by  all 
parties,  that  the  defendant  lived  at  Alexandria.  And 
if  a  party  will  at  the  trial  remain  silent  and  not  sug- 
gest an  enquiry,  which  was  obviously  a  mere  omission 
on  the  part  of  the  plaintiflP,  a  jury  would  be  authorized 
to  draw  all  inferences  from  the  testimony  given  that 
would  not  be  against  reason  and  probability;  and  the 
courts  upon  a  demurrer  to  the  evidence,  will  draw  the 
'same  conclusions  that  the  jury  might  have  drawn.'* 

That  case,  if  it  correctly  expounds  the  law,  is  con- 
clusive of  this.  It  is  sustained  by  the  strongest  rea- 
son, and  is  a  unanimous  decision  of  a  court  composed 
of  the  ablest  judges,  including  in  their  number  Chief 
Justice  Marshall  and  Justice  Story.  It  is  upon  a  sub- 
ject of  pervading  interest,  involving  a  question  of 
comgiercial  law  which  ought  to  be  uniform  through- 
out the  United  States;  and  the  decisions  of  the  su- 
preme court  upon  such  a  subject  are  of  great  weight, 
and  are  entitled  to  peculiar  respect.  There  are,  no 
doubt,  to  be  found  in  some  of  the  state  reports  deci- 
sions which  may  seem  to  conflict  with  the  case  in 
11th  Wheaton;  and  one  or  two  of  such  cases  were 
referred  to  in  the  argument.  Perhaps  about  an  equal 
number  of  such  cases  might  be  found  on  each  side  of 
the  question.  But  we  deem  it  unnecessary  to  examine 
those  cases,  as  we  are  perfectly  satisfied  that  the  law 
on  the  subject  is  correctly  expounded  in  the  decision 
of  the  supreme  court  of  the  United  States  before 
referred  to.     There  has  been  certainly  no  decision  by 

this  court  to  the  contrary  of  that  case.    The  case  of 
Vol.  XXVII— ^6 
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1876.     Baine  v.  Rice  ^.,  2  Patton  k  Heath  529,  was  referred 
Tenn.    ^  ^^  the  argQment,  and  has  been  considered  as  a 

decision  of  the  former  special  court  of  appeals  of  tbfe 

Linkous  q^^q  ^o  the  Contrary.  Such,  however,  will  be  found 
V.  on  examination  not  to  be  the  fact.  It  is  true  the 
reporters  state,  in  the  syllabus  of  the  case,  that  "on  a 
demurrer  to  evidence,  the  court  will  not  infer,  in  the 
absence  of  any  evidence  on  the  subject,  that  the  post- 
office  of  the  endorser  of  a  negotiable  note  was  at  the 
place  to  which  the  protest  states  notice  of  the  dishonor 
of  the  note  was  sent."  But  the  case  itself  shows  that 
it  decided  no  such  question,  and  no  such  question  was 
involved  in  it.  It  involved  the  question  of  the  li^ility 
of  the  maker,  under  the  circumstances  of  that  case/ 
and  not  of  the  endorser. 

There  is  a  great  difference  between  a  special  verdict 
and  a  demurrer  to  evidence  in  the  rule  in  regard  to 
the  decision  of  questions  arising  thereon.  In  the  case 
of  a  special  verdict,  all  facts  which  are  necessary  to 
enable  the  court  to  determine  whether  or  no  the  plain- 
tiff is  entitled  to  recover  must  be  found  with  certainty. 
It  is  an  inflexible  rule,  that  the  court  upon  a  special 
verdict  cannot  infer  other  facts  from  those  found  by 
the  jury.  There  are  cases  in  which  the  court  moj/ 
infer  the  intent  of  a  party  from  the  facts  found  in  a 
special  verdict,  although  the  intent  be  not  proved. 
But  in  such  cases  the  inference  is  one  of  law  from  the 
.  facts,  and  not  an  inference  of  one  fact  from  other  facts. 
1  Rob.  Pr.,  old  ed.,  pp.  872-'3.  Whereas,  in  the  case 
of  a  demurrer  to  evidence,  as  we  have  seen,  every- 
thing which  the  jury  could  reasonably  infer  from  the 
evidence  demurred  to  is  to  be  considered  as  admitted. 
If  this  had  been  a  case  of  a  special  verdict,  and  the 
facts  had  been  found  in  the  very  words  of  the  certifi- 
cate of  protest,  the  court  could  not,  in  giving  judg- 
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ment  on  the  special  verdict,  have  inferred  from  the  1876. 

facts  thus  found  the  farther  fact  that  the  post-office  to  Term, 
which  the  notices  were  sent  was  the  post-office  of  the 


endorsers.  Possibly  in  such  a  case,  as  it  might  appear  Linkous 
probable  from  the  circumstances  disclosed  in  the  spe-  v. 
^ial  verdict  that  the  jury  might  have  found  that  the 
«aid  post-office  was  the  post-office  of  the  endorsers,  or 
at  least  that  it  appeared  to  the  notary  to  be  such  after 
making  due  enquiry,  it  might  be  proper  to  award  a 
venire  de  novo.  Id.  and  the  cases  cited.  But  it  is  un- 
necessary to  decide  that  question,  as  it  does  not  arise 
in  this  case.  But  this  is  a  case  of  a  demurrer  to  evi- 
dence, in  which  it  was  the  duty  of  the  court  to  infer 
all  that  could  reasonably  have  been  inferred  by  a  jury 
against  a  demurrant  from  the  facts  set  out  in  the  de- 
murrer, had  not  those  facts  been  taken  by  the  demur- 
rant away  from  the  jury  to  which  their  decision 
properly  belonged. 

Upon  the  whole,  we  think  the  judgment  of  the  cir- 
cuit court  is  erroneous,  and  ought  to  be  reversed  and 
annulled,  and  that  of  the  county  court  affirmed. 

Judgment  op  thb  circuit  court  reversed,  and  judg- 
ment OF  the  county  court  affirmed. 
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Harman  v.  Howe. 

August  2. 

Absent,  Staples^  J.* 

1876.      i^  ^  bond  IS  given  upon  an  injunction  to  a  judgment  for  money,  and 
Tenn.  ^^  *®  penalty  it  is  said  "  in  the  just  and  full  sum  of  seven  hundred  and 

seventy-six,  lawful  money  of  Virginia."  The  word  "  dollars"  is  ob- 
viously left  out  by  mistake,  and  the  bond  will  be  treated  as  if  the 
word  was  in  it. 

II.  Words  omitted  in  an  instrument,  and  also  in  a  record  or  statute, 

which  can  be  clearly  ascertained  by  the  context,  will  be  supplied  by 
the  court,  and  the  instrument,  record  or  statute,  will  be  read  and 
treated  as  if  the  words  were  in  it. 

III.  The  clerk  states,  at  the  foot  of  an  injunction  bond,  that  it  was 
signed,  sealed  and  delivered  in  the  presence  of  the  court,  and  it  is 
dated  and  endorsed  as  filed,  on  the  23  October ;  on  which  day  it  ap- 
pears from  the  records  of  the  court  that  it  was  not  then  in  session. 
Held  : 

1.  The  statute  does  not  require  the  bond  to  be  executed  in  the  pre- 

sence of  the  court,  but  before  the  clerk  of  the  court  in  which 
the  judgment  was.  Code,  p.  1128,  J  10.  Though  its  being 
given  before  the  court,  if  it  was,  cannot  vitiate  it. 

2.  Even  if  it  was  not  in  fact  taken  before  the  court,  though  certi- 

fied by  the  clerk  at  the  foot  of  it,  so  to  have  been,  the  bond 
would  not  be  thereby  vitiated  if  in  fact  given  before  the  clerk; 
as  it  was. 

3.  That  the  court  did  not  sit  on  the  day  of  the  date  of  the  bond, 

does  not  show  that  it  was  not  executed  in  the  presence  of  the 
court,  especially  when  the  clerk  has  certified  that  it  was  so 

*  He  had  been  counsel  in  the  cause. 
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executed.    It  may  have  been  misdated,  or  executed  on  a  day       1876. 
different  from  that  on  which  it  bears  date.  Tune 


f< 


erm. 


IV.  The  judge  granting  an  injunction   to  a  judgment  for  money,  en-  . 


dorses  on  the  bill : — **  Injunction  granted  on  the  usual  terms,"  with-    Harman 
out  stating  on  what  terms  it  was  to  become  operative.   The  injunction         ^• 
bond  given  is  in  a  penalty  about  double  the  amount  of  the  judgment, 
and  is  in  other  respects  as  directed  by  the  statute. 

1.  The  penalty  being  about  double  the  amount  of  the  judgment, 

and  that  being  the  amount  of  the  penalty  generally  prescribed 
in  such  cases,  this  would  seem  to  be  a  compliance  with  the 
order,  and  the  order  a  compliance  with  the  law,  which  directs 
that  the  judge  shall  prescribe  the  amount  of  the  penalty. 

2.  But  however  that  may  be,  the  obligors  to  the  bond  are  estopped 

from  denying  that  the  penalty  of  the  bond  conformed  to  the 
direction  of  the  judge  who  awarded  the  injunction. 

3.  In  this  case  it  appears  that  the  bond  was  executed  in  the  pre- 

sence of  the  court,  which  thereby  received  and  sanctioned  the 
bond,  including  the  penalty.    And  this  had  at  least  as  much 
effect  in  fixing  the  penalty  of  the  bond  as  if  the  amount  had      , 
been  prescribed  in  the  order  awarding  the  injunction. 

V.  A  motion  for  a  continuance  is  addressed  to  the  sound  discretion  of 

the  court,  under  all  the  circumstances  of  the  case ;  and  although  an 
appellate  court  will  supervise  the  action  of  an  inferior  court  on  such  a 
motion,  it  will  not  reverse  a  judgment  on  that  ground,  unless  such 
action  was  plainly  erroneous. 

VI.  Where  the  circumstances  satisfy  the  court  that  the  real  purpose  in 
moving  for  a  continuance  is  to  delay  or  evade  a  trial,  and  not  to  pre- 
pare for  it,  then,  though  the  witnesses  have  been  summoned,  and  the 
party  has  sworn  to  their  materiality,  and  that  he  cannot  go  safely  to 
trial  without  them,  the  continuance  should  be  refused. 

VII.  Where  the  circumstances  are  such  as  to  induce  the  court  to  doubt 
the  motives  of  the  party  in  moving  for  a  continuance,  the  court  may 
require  him  to  state  what  he  expects  to  prove  by  the  absent  witness ; 
and  if  the  facts  which  he  states  he  expects  to  prove  by  the  witness 
would  not  affect  the  result,  the  motion  should  be  overruled. 

VIII.  An  injunction  bond  b  executed  by  the  obligors  before  the  clerk  of 
the  court,  and  in  the  presence  of  the  court ;  and  it  having  been  ac- 
cepted and  acted  on  as  their  bond,  the  surety  is  estopped  from  setting 
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1876.  up  the  defence,  that  by  express  agreement  with  his  principal  he  signed 

June  said  bond  upon  the  express  condition  that  another  person  named 

should  sign  it,  and  that  this  fact  was  announced  to  the  clerk  at  the 

time  the  said  surety  signed  it ;  but  the  obligee  knew  nothing  of  such 

agreement. 


Harman 

V. 

Howe. 


This  was  an  action  of  debt  in  the  circuit  court  of 
Giles  county,  brought  in  March  1872  by  William'H. 
Howe  against  James  W.  Harman  and  William  N".  Har- 
man, but  which  was  abated  as  to  James  W.  Harman 
upon  the  return  of  the  sheriff  that  he  was  not  an 
inhabitant  of  the  county.  The  action  was  founded 
upon  a  bond  executed  by  the  defendants,  upon  James 
W.  Harman's  obtaining  an  injunction  to  a  judgment 
which  Howe  had  recovered  against  him.  The  declara- 
tion contained  three  counts.  At  the  May  term  of  the 
court,  1872,  the  defendant  demurred  to  the  whole 
declaration  and  to  each  count  thereof,  in  which  the 
plaintiff  joined;  and  the  court  sustained  the  demurrer 
to  the  first  count,  but  overruled  it  as  to  the  sepond 
and  third  counts  and  the  whole  declaration.  The 
grounds  of  the  demurrer  are  not  stated  and  do  not 
appear,  unless  it  is  that  the  second  and  third  counts, 
in  describing  the  bond  sued  on,  says,  "the  defendants 
acknowledged  themselves  to  be  held  and  firmly  bound 
unto  the  said  plaintiff  in  the  just  and  full  sum  of  seven 
hundred  and  seventy-six  lawful  money  of  Virginia 
(seven  hundred  and  seventy-six  dollars  lawful  money 
of  Virginia  being  meant  by  the  parties  as  well  defend- 
ant as  plaintiff  avers)."  And  the  condition  of  the 
bond  shows  that  it  was  given  upon  an  injunction  to  a 
judgment  for  $740.92,  vdth  interest  from  the  16th  of 
August  1857,  subject  to  a  credit  of  $388,  paid  on  the 
10th  of  August  1858. 

At  the  same  term  of  the  court  the  defendant  Wil- 
liam TS.  Harman  craved  oyer  of  the  bond  and  pleaded 
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non  est  factum.    The  cause  seems  then  to  have  been     1876. 
continued  generally  until  the  May  term  1873,  when  it    xenn. 


was  continued  on  the  motion  of  the  defendant;  and  a 

rule  was  made  upon  James  W.  Harman,  who  had   barman 
been  summoned  as  a  witness  for  William  N.  Harman,    Howe. 
to  show  cause  at  the  next  term  why  he  should  not  be 
fined,  &c. 

The  cause  came  on  for  trial  in  September,  when, 
neither  party  demanding  a  jury,  but  agreeing  to  sub- 
mit all  matters  of  law  and  fact  to  the  court,  the  plain- 
tiff offered  in  evidence  the  bond  declared  on;  when  it 
was  objected  by  the  defendant  by  his  counsel,  because 
no  evidence  had  been  introduced  to  explain  what  was 
meant  by  the  words  "seven  hundred  and  seventy -six" 
contained  in  the  bond,  also  because  said  bond  purports 
to  have  been  taken,  signed,  sealed  and  acknowledged 
on  the  23d  of  October  1860  in  the  presence  of  the 
court,  when  the  records  of  the  court  show  that  there 
was, no  court  in  session  on  that  day;  and  also  because 
the  taking  of  said  bond  was  not  authorized  by  the 
order  of  the  court  awarding  the  injunction  in  the  case 
of  James  W.  Harman  against  Howe,  which  said  order 
is  as  follows:  Injunction  granted  on  the  usual  terms. 
And.  S.  Fulton,  4th  August  1860.     C.  C.  C.  Giles. 

The  bond  was  in  the  usual  form,  with  four  seals  to 
it;  and  seven  hundred  and  seventy-six,  if  read  as  dol- 
lars, was  about  double  the  amount  of  the  judgment 
enjoined.  At  the  bottom  of  it  was  the  following 
entry : 

"  Signed,  sealed  and  acknowledged  in  the  presence 
of  the  court. 

J.  W.  English,  Clerk." 

And  it  was  endorsed: 
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1876.        "James  W.  Harman  "j 

J^^         __  Hi  r  Injunction  bond. 


Wm.  H.  Howe. 


; 


Hannan         I860.  Oct.  23,  filed." 

V. 

Howe.  It  was  proved  that  English  was  the  clerk  of  the 
court  at  the  date  of  the  bond,  that  the  signature  of 
James  W.  English  was  his  genuine  signature,  and 
that  he  was  dead. 

The  court  overruled  the  objections  and  admitted 
the  evidence;  and  the  defendant  excepted. 

The  court,  having  heard  all  the  evidence  oflFered,  on 
the  18th  of  September  rendered  a  judgment  for  the 
plaintiff  for  the  $840.41  (that  being  the  amount  of  the 
original  judgment  with  interest  and  damages)  and 
interest  from  the  17th  of  September  1873. 

It  appears  by  an  entry  at  the  foot  of  the  judgment 
that  it  was  rendered  on  the  17th  of  the  month,  in  the 
absence  of  the  defendant;  and  that  he  having  arrived 
after  the  court  adjourned  on  that  day,  but  before  the 
order  of  the  day  was  entered  by  the  clerk,  it  was 
directed  by  the  judge  not  to  be  entered  until  the  next 
day,  to  give  the  defendant  an  opportunity  to  be  heard 
before  the  judgment  should  be  entered. 

On  the  18th  the  defendant  moved  the  court  to  set 
aside  the  judgment  and  to  continue  the  trial  of  the 
cause  until  the  next  term,  on  account  of  the  absence 
of  James  W.  Harman,  to  whose  materiality  as  a  wit- 
ness the  defendant  made  oath,  and  that  he  could  not 
safely  go  to  trial  without  him;  and  his  absence  was 
reasonably  accounted  for.  And  thereupon  the  court 
required  the  defendant  to  disclose  the  facts  he  ex- 
pected to  prove  by  said  James  W.  Harman. 

The  said  William  N.  Harman  then  stated,  that 
James  W.  Harman  was  a  material  witness,  because  he 
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expected  the  said  witness  would  prove  that  when  the     1876. 
defendant,  William  N.  Harnian,  signed  the  said  injunc-     xenn. 

tion  bond,  it  was'understood  between  said  William 

^.  Harman  and  James  W.  Harman  that  John  Hen-  Harman 

V. 

derson  woald  also  sign  said  bond  as  one  of  the  securi-  Howe, 
ties;  and  that  defendant,  William  N.  Uarman,  signed 
said  bond  upon  the  express  condition  and  understand- 
ing that  said  Henderson  would  sign  it;  and  this  fact 
was  announced  to  the  clerk,  James  W.  English,  at 
the  time  it  was  signed  bj  the  said  William  K  Har- 
man, the  defendant;  but  William  H.  Howe,  the  plain- 
tiff, knew  nothing  of  such  agreement  or  understanding. 
The  court  overruled  the  motion;  and  William  N. 
Harman  excepted.  And  he  applied  to  a  judge  of  this 
court  for  a  writ  of  error  and  supersedeas;  which  was 
awarded. 

Kent  and  Williams^  for  the  appellant. 

Orockett  and  Blair ^  for  the  appellee. 

MoNCURE,  P.,  delivered  the  opinion  of  the  court. 

The  court  is  of  opinion  that  the  circuit  court  did 
not  err  in  overruling  the  demurrer  to  the  second  and 
third  counts  of  the  declaration.  The  court  ought, 
also,  to  have  overruled  the  demurrer  to  the  whole 
declaration  and  the  first  count  thereof.  But  the  error 
of  the  court  in  that  respect  is  not  an  error  to  the  pre- 
judice of  the  plaintiff  in  error;  of  which,  therefore,  he 
cannot  complain.  The  supposed  error  in  the  second 
and  third  counts  of  the  declaration  consists,  in  treating 
the  bond  therein  mentioned,  in  which  no  denomination 
of  money  is  specifically  mentioned,  as  being  a  bond 

for  so  many  dollars;  upon  the  ground  that  the  word 
Vol.  xxvn— 86 
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1876.  "dollars,"  was  intended  by  the  parties  to  be,  and 
Tran.  ought  to  have  been,  inserted  in  the  bond,  after  the 
number  "seven  hundred  and  seventy-six/'  but  was 


Harman  omitted  therein;  and  that  the  true  and  proper  legal 
Howe,  construction  of  the  bond  is,  that  it  is  a  bond  for  so 
many  dollars.  We  think  that  the  court  was  right  in 
that  construction,  and  it  is  a  bond  in  the  penal  sum  of 
$776.  It  was  certainly  intended  to  be,  and  was,  a 
bond  for  so  much  money  of  some  kind?  Now,  of 
what  kind?  Can  there  be  a  doubt  on  that  sub- 
ject? Does  not  the  whole  bond,  including  both  the 
penal  part  and  the  condition,  conclusively  show  that 
"dollars,"  and  only  "dollars"  was  the  denomina- 
tion of  the  money  for  which  it  was  given?  The 
bond  was  given  for  "lawful  money  of  Virginia." 
What  is  the  plain  meaning  of  the  description,  even 
standing  by  itself?  Certainly  "dollars."  The  Code, 
ch.  137,  §§  1  and  2,  p.  976,  declares  that:  §  1.  "The 
money  of  account  of  this  state  shall  be,  the  dol- 
lar, cent,  and  mill;  all  accounts  by  public  officers 
shall  be  so  kept;"  and,  §  2.  "No  writing  shall  be  in- 
valid, nor  the  force  of  any  account  or  entry  be  im- 
paired, because  a  sum  of  money  is  expressed  therein 
otherwise  than  in  the  said  money  of  account."  The 
condition  is  expressly  for  dollars,  which  conclusively 
shows,  in  the  absence  of  evidence  to  the  contrary, 
that  the  penal  part  is  for  dollars;  the  amount  being, 
as  is  usual,  about  double  the  amount  mentioned  in 
the  condition.  Nothing  is  more  common  than  the 
omission  of  words,  and  even  most  important  words,  in 
drawing  written  instruments;  and  yet  those  words 
can,  generally,  be  as  well  understood  irom  the  context 
of  the  instrument  as  if  they  were  expressed  in  it,  and 
the  instrument  is  construed  accordingly.  It  would  be 
a  great  defect  in  the  law  if  this  were  not  so.     It  will 
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Lardlj  be  contended,  and  perhaps  in  the  argument  was     1876. 
not  contended,  that  the  law  is  not  so  in  regard  to  the     Term, 


construction  of  ordinary  contracts  in  writing  between 

man  and  naan.  But  it  seemed  to  be  supposed  that  a  i^armaa 
different  rule  of  construction  applies  to  records;  in  Howe, 
which  it  seemed  to  be  contended  that  an  omitted  word, 
however  plainly  implied  by  the  context  of  the  instru- 
ment, cannot  be  supplied  by  construction.  In  this  we 
think  the  learned  counsel  were  plainly  in  error;  and 
that  a  record,  and  even  a  statute,  is  governed  by  the 
same  rule  of  construction  in  this  respect  as  other  writ- 
ten instruments.  All  are  liable  to  mistakes;  as  well 
courts  and  legislatures  as  men  of  business;  and  in  con- 
struing the  written  instruments  of  all,  the  business  of 
a  court  of  construction  is,  to  ascertain  from  the  instru- 
ment the  intention  of  its  framers.  A  court  or  a  legis- 
lature is  more  deliberate  in  framing  its  acts  than  men 
engaged  in  business,  and  it  is  therefore  supposed  to 
make  fewer  mistakes  in  its  language.  But  it  some- 
times makes  them;  and  then  its  acts  must  be  subjected 
to  the  legal  rules  of  construction  for  the  purpose  of 
ascertaining  the  intention,  if  that  can  be  done.  It  is 
not  admitted  that  the  bond  in  question  in  this  case 
was  a  record,  or  anything  more  than  a  contract  inter 
paries.  We  do  not  intend  to  decide  that  question,  be- 
cause we  do  not  deem  it  material.  For  whether  it  be 
a  record,  or  in  the  nature  of  a  record,  or  not,  the 
word  dollars  must  be  understood  and  applied  as  afore- 
said, in  its  construction. 

The  court  is  further  of  opinion  that  the  circuit  court 
did  not  err  in  overruling  the  motion  of  the  defendant 
to  exclude  the  said  bond  from  being  read  as  evidence 
on  the  trial  of  the  cause,  because  of  the  supposed  va- 
riance between  the  bond  offered  in  evidence  and  the 
bond  described  in  the  declaration. 
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1876.        There  was,  in  &ctj  no  each  variance.     The  bond 

Term,    offered  in  evidence  was  the  same  in  legal  construction 

and  effect  as  the  bond  described  in  the  declaration,  as 


Harman  has  already  been  fully  shown.  There  was  no  neces- 
Howe.  sity,  even  if  it  were  competent,  to  offer  testimony  as 
to  what  was  meant  thereby.  The  meaning  sufficiently, 
and  indeed  conclusively,  appears  from  the  bond  itselt 
The  bond  was  not  required  by  law  to  be  executed  in 
the  presence  of  the  court,  but  to  be  given  before  the 
clerk  of  the  court  in  which  the  judgment  was.  Code, 
p.  1128,  §  10.  Though  its  being  given  before  the 
court,  if  it  so  was,  cannot  vitiate  it.  And  even  if  it 
were  not  in  fact  taken  before  the  court,  though  certi- 
fied by  the  clerk  at  the  foot  of  it  so  to  have  been,  the 
bond  would  not  thereby  be  vitiated,  if  in  fact  given 
before  the  clerk;  as  it  was.  But  that  the  court  did 
not  sit  on  the  day  of  the  date  of  the  bond,  does  not 
show  that  it  was  not  executed  in  the  presence  of 
the  court,  especially  when  the  clerk  has  certified  that 
it  was  so  executed.  It  may  have  been  misdated ;  or 
executed  on  a  day  different  from  that  on  which  it  bears 
date. 

The  bond  was  not  taken  without  authority  of  law. 
It  was  argued  that  it  was,  because  the  endorsement 
made  by  the  judge,  granting  the  iiy  unction  directed  to 
the  clerk,  says:  ^'Injunction  granted  on  the  usual 
terms,"  without  stating  upon  what  terms  it  was  to  be- 
come operative.  The  statute  does  not  require  that  the 
terms  upon  which  the  injunction  is  granted  shall  be 
stated  in  the  order  directed  to  the  clerk.  It  certainly 
does  not  require  that  all  the  terms  shall  be  stated  in 
the  order;  but  only,  if  any,  that  the  penalty  of  the 
bond  shall  be  stated  in  the  order.  All  the  other  terms 
and  conditions  of  the  bond  are  prescribed  by  the 
statute,  and  need  not  be,  and  rarely  ever  are,  repeated 
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in  the  order.     To  grant  an  injunction  to  a  judgment  1876. 

*'  on  the  usual  terms/'  is  to  graift  it  on  the  terms  of  Term, 
giving  a  bond  with  condition  as  prescribed  by  law. 


The  bond  in  this  case  is  conditioned  according  to  law,  Hannan 
and  so  in  that  respect  conforms  to  the  usual  terms.  Howe. 
But  the  amount  of  the  penalty  was  not  fixed  by  the 
direction  of  the  judge  who  awarded  it,  and  it  seems 
to  be  therefore  supposed  by  the  learned  counsel  that 
the  bond  is  void.  Now  is  that  so  ?  We  think  not. 
The  penalty  of  an  injunction  bond,  where  the  injunc- 
tion is  to  a  judgment,  is  generally  about  double  the 
amount  of  the  judgment;  and  independently  of  any 
direction  to  the  court  in  the  statute  to  fix  the  penalty, 
a  grant  of  an  injunction  on  the  usual  terms  would  be 
understood  to  contemplate  a  bond  in  a  penalty  about 
double  the  amount  of  the  judgment.  Formerly  nothing 
was  said  in  the  statute  about  the  amount  of  the  penalty 
of  the  injunction  bond.  And  probably  nothing  would 
ever  have  been  said  in  the  statute  about  the  amount  of 
such  penalty  if  judgments  alone  had  been  the  subject 
of  an  injunction.  But  as  the  statute  embraces  many 
other  subjects  of  injunction,  which,  in  themselves,  af- 
ford ;io  guide*  to  the  clerk  in  fixing  the  penalty  of  the 
bond,  it  therefore  provides  that  the  bond,  in  cases  of 
injunction,  all  of  which  are  embraced  in  the  same  sec- 
tion, shall  be  in  such  penalty  as  the  court  or  judge 
awarding  it  may  direct.  In  this  case  the  injunction 
was  to  a  judgment,  and  was  granted  on  the  usual 
terms,  and  a  bond  was  taken  in  a  penalty  about  double 
the  amount  of  the  judgment.  Was  not  this  a  com- 
pliance with  the  order?  and  did  not  the  order  comply 
with  the  law?  Without  deciding  that  question,  we  are 
of  opinion  that  the  obligors  to  the  bond  are  estopped 
from  denying  that  the  penalty  of  the  bond  conformed 
to  the  direction  of  the  judge  who  awarded  the  injunc- 
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1876.  tion.  But  it  appears  that  the  bond  was  executed  in 
Tenn.    the  presence  of  the  iourt,  which  thereby  received  and 

sanctioned  the  bond,  including  the  penalty.     And  this 

Harman  j^j^^j  ^^  \eek&t  as  much  effect  in  fixing  the  penalty  of  the 
Howe.*  bond  as  if  the  amount  of  it  had  been  prescribed  in  the 
order  awarding  the  injunction. 

The  court  is  further  of  opinion,  that  the  circuit 
court  did  not  err  "  on  the  motion  of  the  defendant," 
in  the  words  of  the  third  assignment  of  error,  **  to 
continue  the  cause,  after  having  proved  the  absence  of 
a  material  witness  and  his  inability  to  go  to  trial  in 
such  absence.  The  court  had  no  power  to  compel  him 
to  disclose  what  he  expected  to  prove  by  such  witness, 
and  then  to  determine  that  what  was  proven  was  inad- 
missible and  irrelevant,  and  the  witness  incompetent" 

In  Hewitts  case,  17  Gratt.  627,  cited  by  the  counsel 
for  the  defendant  in  error,  it  was  held  by  this  court 
that  *'a  motiod  for  a  continuance  is  addressed  to  the 
sound  discretion  of  the  court  under  all  the  circum- 
stances of  the  case;  and  although  an  appellate  court 
will  supervise  the  action  of  an  inferior  court  on  such  a 
motion,  it  will  not  reverse  a  judgment  on  that  ground, 
unless  such  action  was  plainly  erroneous;"  and  that 
**  where  the  circumstances  satisfy  the  court  that  the 
real  purpose  in  moving  for  a  continuance  is  to  delay 
or  evade  a  trial,  and  not  to  prepare  for  it,  then  though 
bhe  witnesses  have  been  summoned,  and  the  party  has 
sworn  to  their  materiality,  and  that  he  cannot  safely 
go  to  trial  without  them,  the  continuance  should  be 
refused." 

On  the  principles  above  mentioned,  we  certainly  can- 
not say  that  the  action  of  the  court  in  regard  to  the 
motion  for  a  continuance  was  plainly  erroneous.  It 
was  a  case  in  which  the  court  might  very  properly,  as 
it  did,  require  the  defendant,  William  K  Harman,  to 
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disclose  the  facts  he  expected  to  prove  by  James  W.  i876. 
Harman.  The  witness,  who  was  the  principal  debtor,  Term. 
had  been  sumnooned  as  a  witness  for  the  defendant  at 


the  previous  terra  of  the  court,  when  the  case  was  con-  Harman 
tinned  on  the  motion  of  the  defendant  on  account  of  *  Howe. 
the  absence  of  the  said  witness,  against  whom  a  rule 
was  awarded,  returnable  to  the  next  court,  when  he 
was  again  absent,  though  his  absence  was  then  ac- 
counted for  by  the  testimony  ot  a  witness  that  there 
was  a  dangerous  disease  prevailing  in  his  family  a  few 
days  before.  The  defendant  disclosed  the  following  as 
the  facts  which  he  expected  to  prove  by  said  witness, 
viz:  "that  when  the  defendant,  Wm.  N.  Harman, 
signed  the  said  injunction  bond,  it  was  understood  be- 
tween said  Wm.  N.  Harman  and  James  W.  Harman 
that  John  Henderson  would  also  sign  the  said  bond  as 
one  of  the  securities,  and  that  defendant,  Wm.  N.  Har- 
man, signed  said  bond  upon  the  express  condition  and 
understanding  that  said  Henderson  would  sign  it,  and 
this  fact  was  announced  to  the  clerk,  James  W.  Eng- 
lish, at  the  time  it  was  signed  by  said  Wm.  N.  Har- 
man, the  defendant;  but  William  H.  Howe,  the  plain- 
tiff, knew  nothing  of  such  agreement  or  understand- 
ing." If  James  W.  Harman  would  have  been  an  in- 
admissible witness  in  the  case  to  that  transaction, 
being  one  of  the  parties  to  the  bond,  and  said  English, 
the  clerk,  before  whom  it  was  acknowledged  being 
dead,  then  of  course  it  would  have  been  improper  to 
continue  the  cause  on  account  of  the  absence  of  said 
witness.  But  we  deem  it  unnecessary  to  decide  whe- 
ther said  witness  would  have  been  admissible  or  not 
for  that  purpose,  as  we  are  of  opinion  that  even  if  the 
fact  which  the  defendant  stated  he  expected  to  prove 
by  the  witness  had  been  before  the  court  on  the  trial 
of  the  cause,  it  would  not  have  affected  the  result 
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1876.     The  bond  is  an  official  bond,  executed  before  the  clerk 
TOTn.    of  the  court  and  in  the  presence  of  the  court.     The 


— obligors  having  signed,  sealed  and  acknowledged  it  in 

Harman  ^\^q  presence  of  the  court,  and  it  having  been  accepted 
Howe.  *  and  acted  on  as  their  bond,  they  are  now  estopped 
from  denying  it  The  mere  fact  that  it  has  two  blank 
seals  annexed  to  it  does  not  invalidate  the  bond. 
Nothing  is  more  common  in  the  execution  of  a  bond 
of  that  kind  that  blank  seals  are  left  to  it.  They 
are  generally  put  there  in  order  that  sufficient  names 
may  be  gotten  to  them  to  satisfy  the  court  or  offi- 
cer taking  the  bond. that  the  security  is  sufficient; 
and  when  it  is  sufficient,  the  parties  signing  it  ac- 
knowledge it  before  such  court  or  officer  by  whom  it  is 
accepted,  and  the  obligors  are  then  estopped  from 
denying  it.  Whatever  understanding  there  may  be 
between  the  obligors  to  the  bond  or  any  of  them  as  to 
its  being  signed  by  others,  that  cannot  affect  the  va- 
lidity of  the  bond,  if  neither  the  obligee  nor  the  court 
in  which  it  was  executed  consents  to  such  an  under- 
standing or  has  any  notice  of  it.  The  obligors  know, 
or  are  presumed  to  know,  that  the  bond  is  intended  to 
be  acted  on  as  their  bond  so  soon  as  it  is  acknowledged 
and  accepted  as  aforesaid,  and  that  the  court  or  officer 
before  which  it  is  executed  and  acknowledged  cannot 
be  expected  or  bound  to  become  the  agents  of  any  of 
the  persons  who  have  executed  or  acknowledged  it,  in 
procuring  it  to  be  executed  and  acknowledged  by 
other  persons.  It  is  not  pretended  that  there  was,  in 
this  case,  any  understanding  with  the  plaintiff  or  the 
court,  even  if  we  can  suppose  that  there  could  have 
been  such  an  understanding  under  any  circumstances, 
that  the  obligation  of  the  surety  to  the  bond  was  to  be 
conditional  only,  and  to  depend  upon  another  person's 
becoming  surety.    It  is  stated  by  the  defendant  that 
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**this  fact  was  annoonced  to  the  clerk,  James  W.  Eng-     i876. 
lish,  at  the  time  the  bond  was  signed  by  William  N.     tc^. 


Harman,  the  defendant;"  but  it  is  further  stated  that =- 

"  Wm.  H.  Howe,  the  plaintiff,  knew  nothing  of  such  Hannan 
agreement  or  understanding."  Without  referring  Howe. 
again  to  the  authorities  cited  by  the  counsel  for  the 
plaintiff  in  error,  to  show  that,  according  to  the  state- 
ment of  what  the  said  plaintiff  expected  to  prove  by 
the  witness,  he  was  not  bound  by  the  said  bond,  it  is 
enough  for  us  to  say  that  we  do  not  hold  that  any  or 
all  of  them  sustain  that  proposition. 

We  are  therefore  of  opinion  that  there  is  no  error 
in  the  judgment,  at  least  to  the  prejudice  of  the  plain- 
tiff in  error,  and  that  it  ought  to  be  affirmed. 

Judgment  affirmed. 


Vol.  xxvn— 87 
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Brown,  adm^r  ^c.  v.  Dickenson. 

August  2. 

1876.      Three  bonds  are  executed  to  A  and  G,  and  are  left  in  the  possession  of  G. 

Tenn  ^  ^^^  *^*  bonds  to  E ;  but  they  being  in  the  possession  of  G,  were 

not  delivered  to  E.  G  sold  and  delivered  the  bonds  to  D.  In  a  suit 
by  £  against  D  to  recover  the  bonds,  the  deposition  of  A  was  taken 
to  prove  that  G  owed  him,  and  had  agreed  that  he  should  have  the 
bonds;  but  at  the  time  of  taking  the  deposition  of  A,  G  was  dead. 
Held: 

1.  The  bonds  having  been  executed  to  A  and  G.  their  joint  interest 

appeared  upon  the  face  of  the  bonds;  and  the  possessicm  of 
them  by  G  could  not  mislead  a  purchaser  from  him. 

2.  Though  each  might  sell  his  own  interest,  neither  could  dispose 

of  the  interest  of  the  other  without  his  consent. 

3.  Though  the  bonds  were  sold  by  G  and  assigned  to  D,  D  only 

acquired  the  interest  of  G  in  the  bonds ;  and  E  is  entitled  to 
the  interest  of  A  in  them. 

4.  A  is  liable  to  E,  on  his  sale  of  the  bonds  to  E,  if  he  does  not  re- 

cover them;  and  as  G  is  dead,  A  is  not  a  competent  witness, 
either  at  common  law  or  under  the  statute,  to  prove  that  G 
had  agreed  with  him  that  the  bonds  should  belong  to  A, 
though  A  is  not  a  party  in  the  suit. 

The  case  is  sufficiently  stated  by  Judge  Staples  in  his 
opiuioD. 

Kent,  for  the  appellant 

Crockett  and  Richardson^  for  the  appellee. 

Staples,  J.,  delivered  the  opinion  of  the  court. 
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This  is  an  appeal  from  a  decree  of  the  circuit  court  1876. 
of  Grayson  county,  in  a  cause  wherein  the  administra-  t^, 
tor  of  Eli  Davis  was  plaintiff,  and  John  Dickenson  and 


others  were  defendants.    The  record  shows  the  fol-    Brown, 

adm*r  Ac, 

lowing  state  of  facts:  Alexander  S.  Matthews  and  v. 
Oranville  H.  Matthews,  being  the  joint  owners  of  a 
tract  of  land  lying  in  Grayson  county,  executed  a  deed 
of  trust  thereon  in  the  year  1858.  A  sale  was  after- 
wards made  by  the  trustee;  and  the  land  having  sold 
for  more  than  was  sufficient  to  satisfy  the  debts  se- 
cured by  the  deed,  the  purchaser  executed  his  three 
bonds  for  the  surplus  of  the  purchase  money,  to  the 
said  Alexander  S.  Matthews  and  Granville  H.  Mat- 
thews, jointly. 

These  bonds,  it  seems,  were  handed  over  by  the 
trustee  to  Granville  H.  Matthews,  who  then  lived  in 
Grayson  county;  A.  S.  Matthews  being  at  that  time  a 
resident  of  Wythe  county.  Shortly  thereafter  Gran- 
ville H.  Matthews  assigned  and  delivered  the  bonds  to 
the  defendant  Dickenson,  for  a  valuable  consideration, 
paid  in  money  and  in  bonds  and  notes  upon  third  per- 
sons. Before  this  assignment  to  Dickenson,  however, 
A.  S.  Matthews  had  sold  the  bonds  to  Eli  Davis.  Be- 
ing then  in  the  possession  of  G.  H.  Matthews,  they 
were  of  course  not  delivered  to  Davis.  The  contro- 
versy here  is  between  Davis'  administrator  and  Dick- 
enson :  each  claiming  title  to  the  whole  amount  of  the 
bonds  under  the  respective  assignments  aforesaid. 
The  question  before  us  is  as  to  the  nature  and  extent 
of  the  interest  acquired  under  these  assignments. 
The  learned  judge  of  the  circuit  court  was  of  opinion 
that  if  the  deposition  of  A.  6.  Matthews  is  read,  the 
implied  authority  in  such  case  of  each  to  act  for  the 
other,  is  strengthened  by  the  repeated  acts  of  G.  H. 
Matthews  in  respect  to  the  several  transactions  which 
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1876.    gave  rise  to  the  bonds  in  controversy,  which  were  ap- 

TOTn.    proved  by  A.  8.  Matthews,  and  also  by  the  fact  of  Q. 

H.  Matthews  continuing  in  possession  of  the  bonds. 


Brovm,  YHoiekt  were  these  repeated  acts  of  G.  H.  Matthews  ap- 
V.  *  proved  by  A.  S.  Matthews  does  not  appear.  A  care- 
*°^°°  ful  examination  of  the  record  wholly  fails  to  disclose 
them.  It  is  not  proved  that  A.  8.  Matthews  knew  at 
the  time  of  the  execution  of  the  bonds  or  of  their 
delivery  to  G.  H.  Matthews.  When  he  acquired  this 
knowledge  does  not  appear.  If  his  deposition  is  com- 
petent evidence  it  would  seem  that  the  sale  and 
assignment  to  Davis  were  made  with  the  consent  of 
G.  H.  Matthews,  who  promised  to  surrender  the  bonds 
to  Davis,  but  in  violation  of  that  promise  transferred 
them  to  Dickenson. 

But  if  the  bonds  were  put  in  the  possession  of  Q.  H. 
Matthews  with  the  consent  of  A.  8.  Matthews,  that  of 
itself  would  scarcely  be  sufficient  to  divest  his  interest 
even  in  favor  of  a  bona  fide  purchaser.  They  must  ne- 
cessarily have  remained  in  the  possession  of  one  or  the 
other  of  the  oblifjees;  they  could  not  be  held  by  both. 
It  is  impossible  that  a  purchaser  could  be  misled,  be- 
cause the  joint  ownership,  the  joint  interest,  appeared 
on  the  face  of  the  instruments  for  which  he  was  nego- 
tiating. In  the  case  of  a  joint  tenancy  of  personal 
property,  the  parties  have  equal  rights  as  between  them- 
selves during  the  joint  ownership,  ff  one  of  them 
sells  his  interest,  the  purchaser  becomes  tenant  in  com- 
mon with  the  other.  But  neither  has  any  authority 
by  virtue  of  that  relation  to  dispose  of  the  common 
property,  unless  indeed  there  be  something  in  the 
nature  of  the  commodity  creating  a  presumption  of  a 
complete  power  of  sale,  as,  for  example,  is  sometimes 
the  case  of  an  article  manufactured  expressly  for  sale. 

These  principles  apply  as  well  to  things  in  action  as 


Digitized  by 


Google 


COUET   OP  AX»PBALS    OP  VIRGINIA.  693 

in  possession,  to  bonds  and  other  evidences  of  debt,  as     1876. 
well  as  to  chattels.    Bills  of  exchange  and  promissory    fen^. 

notes,  payable  to  two  or  more,  are  subject  to  a  like 

rule,  and  cannot  be  transferred  by  any  less  number  ^^^* 
than  the  whole.  In  Story  on  Bills,  sec.  197,  it  is  said :  v. 
If  a  note  is  made  payable  to  several  persons,  not  part- 
ners, there  the  transfer  can  only  be  by  a  joint  indorse- 
ment of  all  of  them.  See  also  Freeman  on  Co-tenan- 
<^y  and  Partition,  sec.  183,  194^5.  K  this  be  the  rule 
with  respect  to  negotiable  paper,  the  legal  title  to 
which  passes  by  mere  indorsement  and  delivery,  with 
how  mach  greater  show  of  reason  does  the  principle 
apply  to  ordinary  obligations  not  negotiable  ? 

The  law  merchant  encourages  the  free  circulation  of 
negotiable  instruments,  unaffected  by  secret  liens  and 
equities.  The  common  law,  on  the  other  hand,  never 
recognized  the  assignment  of  choses  in  action.  Our 
statute,  it  is  true,  now  authorizes  the  assignee  of  a 
bond  or  note,  for  the  payment  of  money,  to  bring  suit 
in  his  own  name;  but  the  legal  title  still  remains  in 
the  assignor,  the  assignee  acquiring  a  mere  equity 
standing  in  the  shoes  of  the  assignor,  entitled  to  all 
his  rights,  remedies  and  securities,  and,  as  a  general 
rule,  subject  to  all  his  duties  and  obligations.  When, 
therefore,  one  of  two  obligees  undertakes  to  transfer 
the  bond,  the  extent  of  the  transfer  will  depend  upon 
the  nature  of  his  interest.  Such  interest,  whatever  it 
is,  passes  to  the  assignee ;  but  nothing  beyond  that  as 
against  bis  coobligee,  unless,  indeed,  there  be  some 
other  element  in  the  transaction  in  the  nature  of  fraud, 
agency,  or  other  circumstance,  modifying  the  rights  of 
the  parties. 

The  cases  cited  by  the  learned  counsel  for  the  ap- 
pellee are  cases  of  assignments  or  pledges  made  by  one 
of  several  copartners.    The  doctrine  is  well  settled 
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1876.     that  each  partner  occupies  the  position  both  of  princi- 

T ^.    P&l  A^d  agent    Each  has  the  complete  jus  disponendi 

of  the  whole  partnership  interests,  and  is  considered 


Brown,  ^  ^e  the  authorized  agent  of  the  firm  during  the  exist- 
V.  '  ence  of  the  partnership.  This  distinction  between 
partners,  and  mere  part  owners  of  goods  and  chattels,  in 
respect  to  the  power  of  disposing  of  the  entire  interest^ 
is  recognized  by  all  the  authorities,  and  controverted  by 
none  I  have  seen.  See  Story  on  Partnerships,  sec.  89; 
Beid  V.  JBollingsheady  10  Eng.  Com.  L.  R,  439;  2  Mat- 
thew's  Digest — Partnerships. 

Tried  by  these  principles,  the  sale  and  assignment 
made  by  A.  S.  Matthews  to  Eli  Davis  carried  with  it 
his  interest  in  the  bonds,  which  was  one  moiety  of  the 
purchase  money,  and  the  assignment  by  Q.  H.  Mat- 
thews to  the  defendant  Dickenson  operated  as  a  trans- 
fer of  the  other  moiety  to  the  latter. 

It  is  however  claimed  by  the  administrator  of  Davis 
that  the  bonds  belonged  solely  to  A.  S.  Matthews; 
that  the  latter  having  paid  the  whole  amount  of  the 
purchase  money  for  the  land  upon  which  the  trust 
deed  was  given  an^  on  which  these  bonds  originated, 
he  has  an  equitable  claim  to  the  whole,  as  well  against 
G.  H.  Matthews  as  against  his  assignee.  The  only 
evidence  in  support  of  this  claim  is  the  deposition  of 
A.  S.  Matthews  himself.  At  the  time  this  deposition 
was  taken,  G.  H.  Matthews  was  dead;  the  only  per- 
son who  could  throw  any  light  upon  the  transaction. 
The  question  is  therefore  presented  as  to  the  compe- 
tency of  A.  S.  Matthews  to  testify  as  to  the  matters 
to  which  his  deposition  relates.  He  is  certainly  in- 
competent according  to  the  rules  of  the  common  law. 
The  effect  of  his  evidence,  if  it  is  to  be  believed,  is  to 
vest  in  Davis'  estate  a  valid  title  to  the  whole  amount 
of  the  bonds.    If  the  estate  of  Davis  fails  to  recover 
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the  whole,  it  will  have  recourse  direct  and  immediate  1876. 
upon  A.  S.  Matthews.  The  latter  is  therefore  directly  t^. 
interested  in  the  result  of  this  suit.    Is  he  rendered 


competent  by  the  statute?  It  is  very  true  he  is  not  a  j^'^' 
party  to  the  contract  between  Dickenson  and  G.  H.  v. 
Matthews.  But  if  Davis'  estate  succeeds,  A.  S.  Mat- 
thews in  effect  establishes,  as  against  G.  H.  Matthews, 
his  claim  to  the  subject  matter  of  controversy.  While 
the  contest  is  nominally  between  the  contending  as- 
signees, it  involves  directly  the  respective  obligations 
and  pretensions  of  the  two  assignors.  They  are  the 
parties  to  the  original  transaction,  and  one  of  these 
being  dead,  both  the  spirit  and  the  letter  of  the  statute 
exclude  the  other  as  a  witness. 

The  deposition  of  A.  S.  Matthews  being  out  of  the 
case,  there  is  no  evidence  in  support  of  the  claim  as- 
serted by  Davis'  estate  to  the  whole  amount  of  the 
bonds  under  the  assignment  of  A.  S.  Matthews. 

It  is  therefore  unnecessary  to  consider  a  question 
somewhat  discussed  by  the  counsel  here,  and  that  is, 
whether  Alexander  S.  Matthews  having  permitted  his 
coobligee,  G.  H.  Matthews,  to  retain  possession  of  the 
bonds,  he  or  his  assignee  will  be  permitted  to  assert  an 
equitable  right  to  the  whole  amount  due  as  against 
Dickenson,  an  innocent  purchaser.  No  such  question 
is  before  us,  because  the  record  contains  no  proof  of 
the  claim  to  the  whole.  Our  decision  must  be  upon 
the  case  appearing  upon  the  face  of  the  bonds,  and  the 
facts  conceded  on  both  sides.  Upon  these,  as  already 
stated,  the  parties  are  each  entitled  to  one  moiety  of 
the  bonds  as  would  their  assignors  if  suing.  The  de- 
cree of  the  circuit  court  must  therefore  be  reversed, 
and  a  decree  entered  in  conformity  with  the  views 
herein  expressed. 
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1876.        rpjjg  decree  was  as  follows: 

Tunc 


cnn. 


The  court  is  of  opinion,  for  reasons  stated  in  writ- 

ad,^5J^.^  ing  and  filed  with  the  record,  that  the  said  decree  is  er- 
...  /•       roneous.    It  is  therefore  decreed  and  ordered  that  the 

Dickenson 

same  be  reversed  and  annulled,  and  that  the  appellee, 
John  Dickenson,  pay  to  the  appellant  his  costs  by  him 
about  the  prosecution  of  his  appeal  here  expended. 
And  this  court  proceeding  to  render  such  decree  in 
the  premises  as  the  said  circuit  court  ought  to  have 
rendered,  is  of  opinion,  for  the  reasons  aforesaid,  that 
as  to  one-half  of  the  three  bonds  in  the  proceedings 
mentioned,  executed  by  Wright  Wingate  and  Emanuel 
Long  to  Alexander  S.  Matthews  and  Qranville  H. 
Matthews,  each  for  the  sum  of  two  hundred  and  sixty- 
six  dollars  and  sixty-six  and  two  thirds  cents,  with 
interest  thereon  from  the  28rd  day  of  August  1858, 
the  assignment  of  said  bonds  in  the  proceedings  men- 
tioned made  by  Qranville  H.  Matthews  to  John  Dick- 
enson was  without  effect  to  pass  any  title  to  the  said 
John  Dickenson;  but  that  the  title  to  the  said  half 
passed  by  the  assignment  of  said  bonds  in  the  pro- 
ceedings mentioned  made  by  Alexander  S.  Matthews 
to  Eli  Davis,  appellant's  intestate,  whilst,  so  far  as 
duly  appears,  the  title  to  the  other  half  of  said  three 
bonds  did  pass  by  the  assignment  first  mentioned 
to  John  Dickenson.  It  is,  therefore,  decreed  and  or- 
dered that  the  injunction  originally  awarded  in  this 
cause  be  perpetuated,  and  that  said  John  Dickenson 
credit  to  said  Wingate  &  Long  on  the  two  bonds  not 
yet  sued  on  so  much  as  together  with  the  amount  of 
the  judgment  enjoined  as  aforesaid  will  equal  one-half 
of  the  money  due  by  said  three  bonds,  and,  as  to  the 
amount  so  directed  to  be  credited,  be  perpetually  en- 
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joined  from  collecting  said  bonds,  and  that  the  said     1876. 
John  Dickenson  pay  to  the  appellant,  Ruftis  Brown,    4^ 


administrator  of  Eli  Davis,  deceased,  the  costs  by  him 

expended,  and  by  his  said  intestate  expended,  about  JS^^ 
the  prosecution  of  this  cause  in  said  circuit  court,  &c.       v. 

Dickenson 

Decrbb  rbvbrsbd. 


Vol.  xxvn — 88 
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Maury  v.  Chesapeake  &  Ohio  R.  R.  Co. 

September  21. 

1876.      A  railroad  company,  for  the  purpose  of  extending  their  road,  determine 

S^tember  ^^  ^^^  ^^j^  bonds  for  1 10,000,000,  to  be  secured  by  a  deed  on  all 

ierm.  . 

their  property  to  three  trustees,  one  to  reside  in  Virginia  and  two  in 

New  York,  and  they  agree  to  pay  to  the  trustees  each  $5,000.  M  is 
selected  in  Virginia,  informed  of  the  terms,  and  consents  to  act.  The 
company  determine  to  issue  bonds  for  ji 5,000,000,  and  to  have  a 
fourth  trustee,  and  pay  to  the  four  the  $15,000.  The  deed  is  pre- 
pared, and  it  is  executed  by  the  trustees,  M  having  been  informed  of 
the  reduction  of  the  compensation.  The  trustees  execute  about  2,000 
of  the  bonds,  and  M  performs  all  the  service  demanded  of  him,  until 
the  company,  without  the  knowledge  of  M,  makes  another  deed  to 
two  of  the  trustees,  omitting  M ;  and  under  this  last  deed  the  com- 
pany proceeds  to  effect  the  loan  on  this  last  deed.     Held: 

1.  M  having  been  appointed  a  trustee  upon  a  specific  compensation, 

and  having  been  discharged  by  the  company  without  his  know- 
ledge, he  is  entitled  to  have  the  compensation  agreed  upon. 

2.  M  having  executed  the  deed  with  the  knowledge  that  the  com- 

pensation was  to  be  reduced  by  the  payment  to  the  four  what 
was  first  agreed  to  be  paid  to  the  three,  and  having  acted  under 
the  deed,  he  is  entitled  to  recover  from  the  company  one-fourth 
of  the  ji  5,000;  but  not  more. 

Prior  to  the  year  1868,  the  Virginia  Central  rail- 
road company  owned  the  railroad  extending  from 
Richmond  to  Covington  in  Alleghany  county,  except 
abont  sixteen  miles  extending  from  the  eastern  to 
western  base  of  the  Blue  Ridge  mountains,  which  had 
been  constructed  and  was  owned  by  the  state  of  Vir- 
ginia.   Of  this  company  Colonel  Edmund  Fontaine 
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was  the  president.     Before  the  late  war  the  state  of     1876. 
Virginia  had  commenced  to  construct  a  railroad  from   %^, 

Covington  to  the  Ohio  river,  and  for  this  purpose  had 

constituted  a  corporation  under  the  name  of  the  Gov-    ^^^^ 
ington  4  Ohio  railroad  company.     On  this  work  the  Ch.&  Ohio 
state  had  expended  between  two  and  three  millions  of     '  '    ' 
dollars. 

Under  acts  passed  by  the  legislatures  of  Virginia 
and  West  Virginia,  the  Virginia  Central  railroad  com- 
pany was  authorized  to  purchase  the  Blue  Ridge 
railroad  and  the  Covington  &  Ohio  railroad  upon  cer- 
tain terms,  among  which  were  that  the  company 
should  raise  a  certain  additional  amount  of  stock,  and 
should  complete  the  road  to  the  Ohio  river;  and  the 
company  was  authorized  to  change  its  name  to  that  of 
the  Chesapeake  and  Ohio  railroad  company. 

In  August  1868  the  Central  railroad  company  ap- 
pear to  have  raised  the  additional  amount  of  stock 
required;  and  to  enable  the  company  to  carry  on  the 
work  it  was  determined  to  raise  $10,000,000,  to  be  se- 
cured by  a  mortgage  on  its  whole  road  and  all  the 
property  of  the  company,  and  a  contract  was  made 
with  McOinnis,  Brothers  &  Smith,  brokers,  of  the  city 
of  New  York,  who  were  to  be  the  agents  of  the  com- 
pany to  raise  the  money  by  a  sale  of  the  bonds.  In 
carrying  out  this  agreement  a  mortgage  of  the  pro- 
perty was  to  be  executed  to  three  trustees,  two  in  the 
city  of  New  York  to  be  selected  by  the  said  brokers, 
and  one  in  Virginia  to  be  selected  by  the  company; 
and  though  the  fact  is  not  stated  in  the  agreement,  it 
was  proved  to  the  satisfaction  of  this  court,  that  the 
compensation  to  these  trustees  was  to  be  $5,000  to 
each  of  them.  To  fill  these  offices,  Philo  C.  Calhoun 
and  William  Butler  Duncan,  of  New  York,  were 
selected  by  Messrs.  McGinnis,  Brothers  &  Smith,  and 
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1876.     Matthew  F.  Maury,  of  Virginia,  was  selected  by  Col. 

Terai "  Fontaine,  the  president  of  the  company;  and  Mr, 
Maury  was  informed  of  his  selection  and  of  the  com- 

^^^^  pensation  he  was  to  receive,  and  he  consented  to  act 
Ch.Abhio     Before  the  bonds  had  been  prepared  under  this 

R  R  Co 

agreement,  the  parties  in  New  York  determined  to 
have  four  trustees,  and  the  name  of  William  Orton 
was  suggested  in  addition  to  the  three  before  selected. 

On  the  30th  of  September  1868  the  directors  of  the 
company  adopted  a  resolution  which,  among  other 
things,  provided  that  the  president  and  treasbrer  of 
the  company  should  execute  to  four  trustees,  three  of 
whom  should  reside  in  the  city  of  New  York  and  one 
in  Virginia  to  be  chosen  by  the  president,  whose  ag- 
gregate pay  should  be  $15,000,  that  being  the  sum  ex- 
pected to  be  paid  to  three  trustees.  And  by  deed  bear- 
ing date  the  Ist  of  October  1868,  the  whole  property 
of  the  company  was  conveyed  to  the  four  persons 
named.  This  deed  was  executed  by  the  trustees,  of 
whom  M.  F.  Maury  was  one,  who  acknowledged  it  on 
the  24th  of  October.  It  appears  that  Mr.  Maury  was 
informed  of  the  resolution  of  the  30th  of  September 
before  he  executed  the  deed;  but  the  only  evidence  of 
his  acquiescence  in  the  reduction  of  the  compensation 
which  had  been  before  promised  him,  was  hb  execu- 
tion of  the  deed  and  his  acting  under  it.  And  it 
should  be  stated  that  the  deed  provided  for  all  ex- 
penses attending  the  execution  of  the  trust  and  a  sale 
of  the  property  to  be  paid  out  of  the  profits  or  pro- 
ceeds of  sale. 

The  company,  and  its  agents  in  New  York,  pro- 
ceeded to  have  the  bonds  of  the  company  prepared  and 
put  upon  the  market,  and  it  appears  that  Mr.  Maury 
performed  all  the  duties  of  a  trustee  which  he  was 
called  upon  to  perform,  and  as  such  he  executed  abont 
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two  thousaod  of  the  bonds  which  were  proposed  to  be     1876. 
issued  and  secured  by  the  mortgage.     The  eflfort  to   ^^. 

sell  the  bonds  seems,  however,  to  have  failed  to  a  great 

extent;  and  in  January  1870  the  company  executed  a  ^^'^ 
deed  by  which  they  conveyed  all  their  property  to  Wil-  Ch.&bhio 
liam  Butler  Duncan  and  Phil^  C.  Calhoun,  in  trust  to 
secure  a  loan  of  $15,000,000,  to  be  raised  by  a  sale  of 
the  bonds  of  the  company.  This  deed  is  executed  on 
behalf  of  the  company,  by  C.  P.  Huntington  as  pre- 
sident, and  James  A.  Tracy  as  treasurer. 

Mr.  'Maury  having  been  omitted  in  this  last  deed  as 
trustee,  the  parties  disagreed  as  to  the  compensation 
which  should  be  made  him;  the  company  insisting 
that  he  should  only  receive  compensation  for  the  ser- 
vices actually  performed  by  him,  and  that  the  trustee, 
Orton,  had  been  content  to  receive  $1,000,  which  they 
were  willing  to  pay  to  Mr.  Maury ;  and  Mr.  Maury  in- 
sisting that  he  had  consented  to  act,  and  had  acted 
under  an  express  agreement  that  he  should  receive  a 
specific  amount;  9hd  that  he  had  rendered  every  ser- 
vice which  he  was  called  upon  to  perform,  until  the 
company  had,  of  their  own  motion  and  without  his 
knowledge,  executed  the  second  deed,  in  effect  dis- 
charging him  from  the  trust. 

The  parties  being  thus  at  issue,  Mr.  Maury  institu- 
ted a  suit  in  equity  in  the  circuit  court  of  the  county 
of  Rockbridge  against  the  Chesapeake  &  Ohio  rail- 
road company;  and  upon  the  pleadings  and  evidence 
omitting  what  is  irrelevant  to  the  question,  the  case 
was  as  hereinbefore  stated. 

The  cause  came  on  to  be  finally  heard  on  the  24th  of 
April  1872,  when  the  court  held  that  the  contract  be- 
tween the  plaintiff  and  the  defendant  was  only  partly 
performed,  and  that  the  plaintiff  was  entitled  to  a  fair 
and  reasonable  compensation  for  the  services  rendered. 
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1876.    and  decreed  to  him  the  sum  of  $1,000,  with  interest 
Tem.  ^  from  the  Ist  of  October  1868.    And  Mr.  Maury  there- 

upon  applied  to  a  judge  of  this  court  for  an  appeal; 

Maury    which  was  allowcd. 

V. 

Ch.A  Ohio 

R.R.Co.       Governor  Letcher^  Win,  A.  Mauri/ ^  Tocher  ^  Christianj 
for  the  appellant. 

Thomas  D.  Sanson  and  3.  T  Wkkham^  for  the  ap- 
pellee. 

MoNCURB,  P.,  delivered  the  opinion  of  the  court 

The  court  is  of  opinion,  that  in  August  1868  it  was 
agreed  between  the  Chesapeake  k  Ohio  railroad  com- 
pany and  M.  F.  Maury,  that  the  latter,  residing  in  'Vir- 
ginia, should  be  one  of  the  trustees,  Philo  C.  Calhoun, 
and  William  B.  Duncan,  of  the  city  of  New  York, 
being  the  other  two,  in  a  deed  of  trust  to  be  executed 
by  the  said  company,  conveying  their  road  and  its  ap- 
purtenances to  secure  the  payment  of  their  bonds, 
which  they  contemplated  executing  to  the  amount  of 
ten  millions  of  dollars,  payable  at  Richmond,  New 
York  or  London,  at  the  option  of  the  respective  hold- 
ers on  the  1st  day  of  October  1898,  and  bearing  in- 
terest at  the  rate  of  seven  ^per  cent  per  annum^  free  of 
all  government  tax,  payable  semi-annually,  either  in 
Richmond,  New  York  or  London  as  aforesaid,  on  the 
first  days  of  April  and  October  in  each  year;  the  ob- 
ject of  which  arrangement  was  to  obtain  the  necessary 
funds  to  complete  the  line  of  the  Chesapeake  &  Ohio 
railroad  from  Covington,  Virginia,  to  the  Ohio  river, 
in«  the  state  of  West  Virginia,  as  well  as  to  straiten 
the  line  between  Richmond  and  Charlottesville,  in  the 
state  of  Virginia ;  and  that  the  said  M.  F.  Maury  should 
receive  as  his  compensation,  for  acting  as  such  trustee^ 
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the  8Qm  of  five  thousand  dollars,  it  being  agreed  that     1876. 
each  of  the  other  two  trustees  aforesaid  should  also    toti. 

receive  a  like  sum  of  five  thousand  dollars  for  his  com 

pensation  for  so  acting,  making  the  aggregate  sum  of    ^^"'y 
fifteen  thousand  dollars  to  be  paid  to  the  three  trus-  Ch.k  Ohio 
tees.  ^•'^^- 

The  court  is  further  of  opinion,  that  after  the  said 
agreement  was  made,  to  wit:  on  the  80th  day  of  Sep- 
tember 1868  a  resolution  was  adopted  by  the  board  of 
directors  of  the  Chesapeake  &  Ohio  railroad  company, 
that  for  the  purpose  of  obtaining  the  necessary  funds 
aforesaid,  the  president  and  treasurer  of  the  said  com- 
pany be  ^^  directed  to  make  and  execute  unto  four  trus- 
tees, three  of  whom  shall  reside  in  New  York  city,  and 
one  in  Virginia  (whose  aggregate  pay  shall  be  fifteen 
thousand  dollars,  that  being  the  sum  expected  to  be 
paid  to  three  trustees),  to  be  chosen  by  the  president 
of  the  company,  a  mortgage  to  bear  date  October  1st,. 
1868,"  conveying  the  property  and  franchises  of  the 
company  to  secure  the  payment  of  the  said  bonds; 
which  mortgage  was  accordingly  afterwards  duly  exe- 
cuted by  all  the  parties  and  duly  recorded;  the  same 
having  been  executed  by  the  said  company  by  their 
president  and  treasurer,  and  by  the  said  four  trustees, 
to  wit:  P.  C.  Calhoun,  W.  Butler  Duncan,  William 
Orton  and  M.  F.  Maury.  And  the  said  M.  F.  Maury, 
after  the  execution  of  the  said  mortgage,  promptly 
proceeded  to  act  as  trustee  under  the  same,  and  faith- 
fully to  discharge  all  his  duties  thereunder,  until  the 
further  performance  of  his  said  duties  was  arrested  and 
prevented  by  another  deed  of  trust  or  mortgage  bear- 
ing date  the  15th  day  of  January  1870,  and  duly  re- 
corded, which  was  executed  as  a  substitute  for  the  said 
mortgage  of  the  1st  of  October  1868.  By  the  said 
deed  of  the  15th  day  of  January  1870,  the  said  com- 
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1876.    pany  conveyed  their  said  road  and  its  appnrtenancee 

Tenn.  ^  ^^^  franchises  to  two  of  the  said  four  trustees  only,  to 

wit:  William  Butler  Duncan  and  Philo  0.  Calhoun, in 


Maury    ^r^g^  ^o  secure  a  loan  of  fifteen  millions  of  dollars, 
Ch.&bhio  which  the  said  company  contemplated  negotiating,  for 
the  purpose  of  completing  the  construction  and  equip- 
ment of  their  road  as  aforesaid. 

The  court  is  further  of  opinion,  that  although  the 
said  M.  F.  Maury  might  have  been  entitled  under  his 
first  mentioned  agreement  with  the  said  company  to 
demand  and  have  of  them  the  sum  of  five  thousand 
dollars,  as  his  stipulated  compensation  for  acting  as 
trustee  as  aforesaid  (though  whether  he  would  or  not, 
is  a  question  not  necessary  and  not  intended  now  to 
be  decided),  yet  having  accepted  and  executed  the  said 
deed  of  the  1st  day  of  October  1868,  he  thereby,  in 
effect,  consented  to  accept  one-fourth  of  the  sum  of  fif- 
teen thousand  dollars,  to  wit:  three  thousand  seven 
hundred  and  fifty  dollars  in  lieu  and  instead  of  the 
said  sum  of  five  thousand  dollars  as  compensation  for 
acting  as  trustee  aforesaid,  he  having,  prior  to  the  exe- 
cution of  the  said  deed,  been  informed  of  the  adoption 
by  the  board  of  the  said  resolution  of  the  80th  day  of 
September  1868,  which  expressly  stated  that  the  ag- 
gregate compensation  to  be  paid  to  the  four  trustees  in 
the  deed  should  be  fifteen  thousand  dollars,  instead  of 
the  same  sum  being  paid  to  three  trustees,  as  was  for- 
merly expected;  and  he  cannot  therefore  now  claim 
the  said  sum  of  five  thousand  dollars,  and  cannot  claim 
more  than  the  said  sum  of  three  thousand  seven  hun- 
dred and  fifty  dollars  as  such  compensation. 

The  court  is  further  of  opinion :  that  the  said  M.  F. 
Maury,  or  his  personal  representative,  he  being  dead, 
is  entitled  to  the  said  sum  of  three  thousand  seven 
and  fifty  dollars,  with  interest  from  the  —  day  of  Aa- 


Digitized  by 


Google 


COURT   OP  APPEALS    OP  VIRGINIA.  705 

gust  1870y  the  day  on  which  this  snit  was  commenced,     1876. 
as  compensation  aforesaid;  and  the  circuit  court  erred    toti.  ^ 

in  not  rendering  a  decree  for  that  sum  and  interest, 

instead  of  for  the  sum  of  one  thousand  dollars  with    ^^"^ 

V. 

interest  from  the  1st  day  of  October  1868.  No  objec-  Ch.&  Ohio 
tion  was  made  to  the  validity  of  the  agreement,  and 
no  ground  appears  for  any  such  objection.  The  occa- 
sion was  a  most  important  one.  The  purpose  being 
to  borrow  ten  millions  of  dollars  for  the  completion  of 
a  railroad  extending  nearly  through  the  centre  of  the 
state,  and  to  obtain  the  loan  upon  the  security  of  a 
deed  of  trust  on  the  road  and  its  appurtenances.  The 
loan  was  expected  to  be  obtained  partly  in  England 
and  partly  in  the  United  States.  It  was  all-important, 
therefore,  that  trustees  should  be  selected  for  the  exe- 
cution of  the  trust  of  known  good  character  in  both 
countries.  It  was  deemed  advisable  by  the  company 
that  one  of  the  trustees  should  reside  in  Virginia, 
where  and  in  West  Virginia,  the  road  is  located;  and 
the  rest  in  the  city  of  New  York,  where  it  was  sup- 
posed that  the  money,  or  most  of  it,  might  be  ob- 
tained. Or  at  least  it  was  no  doubt  supposed,  that 
through  the  influence  of  commercial  men  residing  in 
that  city,  the  money,  or  most  of  it,  could  be  obtained, 
there  and  elsewhere,  at  home  and  abroad.  M.  F. 
Maury  was  naturally  selected  by  the  company  or  its 
agents  as  the  most  suitable  person  to  be  selected  as 
that  one  of  the  trustees  who  was  to  be  a  resident  of 
Virginia.  And  he  consented  to  act  as  such  for  the 
compensation  which  was  offered  him,  to  wit:  five 
thousand  dollars;  which  he  afterwards,  by  implication 
as  aforesaid,  agreed  to  reduce  to  three  thousand  seven 
hundred  and  fifty  dollars.  He  did  not  seek  the  office, 
but  was  sought  by  those  whose  duty  it  was  to  make 

the  selection.    Nobody  will  doubt  the  wisdom  of  the 
Vol.  xxvn — 89 
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1876.    selection  under  the  circumstances.     No  person  was 

T^.  ^  inore  generally  or  more  favorably  known,  at  home  or 

abroad,  than  M.  F.  Maury.    And  there  was  no  person 


Maury  j^  existence  residing  in  Virginia,  if  anywhere  else, 
ai.&  Ohio  who  was  likely  to  be  able  to  do  more  than  he  to 
'  further  the  object  in  view,  which  was  to  obtain  a 
loan  of  ten  millions  of  dollars  on  the  security  of  the 
road.  His  fitness  for  the  trust  is  not  denied;  nor  his 
readiness  at  all  times  to  perform  its  duties.  He  ex- 
ecuted and'  acknowledged  the  deed,  and  thereby  as- 
sumed its  obligations.  He  promptly  entered  upon  the 
duties  of  his  office,  and  continued  to  perform  them,  and 
to  do  all  that  devolved  upon  him,  or  was  required  of 
him  in  that  respect,  until  he  was  prevented  from  farther 
action  by  the  company;  and  he  was  superseded  as 
trustee  by  the  deed  of  the  15th  day  of  January  1870, 
in  which  the  said  Duncan  and  Calhoun  were  alone 
named  as  trustees  as  aforesaid.  This  was  done  with- 
out the  consent  of  M.  F.  Maury,  and  so  far  as  appears 
from  the  record,  without  even  informing  him  of  what 
was  intended  or  desired  by  the  company.  They  had 
a  right  to  reduce  the  number  of  the  trustees  in  the 
deed  if  they  thought  fit  to  do  so;  but  they  were  bound 
to  pay  the  stipulated  compensation  of  the  one  who  was 
removed  if  he  was  prompt  and  faithful  in  performing 
his  duties,  and  capable  of  doing  so— as  he  certainly 
was.  What  right  had  the  company  to  discharge  from 
the  trust,  without  the  stipulated  compensation,  the 
trustee  residing  in  Virginia,  any  more  than  those  re- 
siding in  New  York?  The  trustee  residing  in  Vir- 
ginia might,  if  he  had  been  consulted  on  the  subject, 
have  consented  to  remit  a  portion  of  the  stipulated 
compensation,  and  to  retire  from  the  trust  But  he 
was  not  consulted  on  the  subject  He  was  discharged 
from  the  trust,  and  then  it  was  proposed  to  compen- 
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Bate  him  for  what  he  had  done  upon  the  rule  of  a     1876. 

September 

^quantwn  meruit.  Term. 

And  it  i8  argued  that  because  Orton,  whose  name 

was  first  added  to  and  then  taken  firom  the  number  of    ^^"^ 

V. 

the  trustees,  accepted  one  thousand  dollars  in  satisfiEtc-  Ch.&  Ohio 

R  R  Co 

tion  of  his  claim  to  compensation,  M.  F.  Maury  should 
therefore  accept  a  like  amount  in  satisfaction  of  his. 
We  cannot  undertake  in  this  case  to  say  what  were 
Orton's  claims  to  compensation,  nor  whether  he  was 
reasonable  or  not  in  the  settlement  he  made  of  them, 
nor  to  compare  his  claims  with  those  of  M.  F.  Maury. 
They  may  have  been  very  different  in  merit  and  de- 
^ee.  We  have  now  only  to  do  with  those  of  M.  F. 
Maury.  And  the  question  is,  had  the  company  a 
right  by  their  own  ex  parte  act  to  discharge  themselves 
from  liability  to  him  for  his  stipulated  compensation  as 
trustee,  he  being  entirely  without  fault  in  the  matter, 
and  the  occasion  for  the  agency  of  trustees  therein  not 
having  ceased?  In  other  words,  had  the  company  a 
right,  after  having  stipulated  with  three  trustees  for  a 
certain  compensation  to  each  for  their  services,  to  re- 
lieve themselves  from  liability,  in  whole  or  in  part,  to 
one  of  them,  by  confining  the  residue  of  the  trust  to 
the  other  two,  when  there  was  no  just  cause  of  com- 
plaint against  the  third,  and  he  had  actually  entered 
upon  and  discharged  in  part,  and  as  far  as  he  could, 
the  duties  of  the  trust?  We  know  of  no  authority  for 
any  such  right. 

Beyond  all  question,  the  stipulated  sum  was  not  to 
be  paid  to  the  trustees  for  nothing,  but  as  compensa- 
tion for  services;  that  is,  for  acting  as  trustees.  Had 
they  died  without  acting,  or  had  all  occasion  for  their 
acting  ceased  before  any  such  action,  then  they  would 
have  had  no  claim  to  compensation;  or  had  such  death 
occurred,  or  such  occasion  ceased  after  partial  and  be- 
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1876.    fore  complete  action  in  the  matter,  then  there  would 
Tem.  ^  have  been  ground  for  claiming  an  apportionment  of 


the  compensation.   But  here  the  trustee,  M.  F.  Maury, 

Maury    ^j^  j^^^  jj^  without  acting,  or  before  complete  action, 

i  Ch.iSbbhio  and  there  was  no  just  ground  for  an  apportionment,  at 

least  without  the  consent  of  M.  F.  Maury,  which  was 

never  given,  nor  indeed  applied  for,  at  least  until  after 

he  was  discharged  from  the  trust  as  aforesaid. 

The  services  for  which  the  stipulated  compensation 
was  to  be  made  to  the  trustees  were  services  to  be  ren- 
dered in  endeavoring  to  negotiate  the  desired  loan  of 
ten  millions  of  dollars,  and  not  services  to  be  rendered 
in  the  event  of  a  necessity  for  a  sale  of  the  trust  sub- 
ject to  satisfy  the  loan  in  the  event  of  its  being  made, 
and  of  default  being  made  in  the  payment  of  the  mo- 
ney and  interest,  or  any  part  thereof.  Compensation 
for  any  services  which  might  be  required  of  the  trus- 
tees, in  the  event  of  any  such  default,  was  provided  by 
law,  and  the  terms  of  the  deed,  and  was  to  consist  of 
a  commission  upon  the  amount  of  any  sales  which 
might  be  made  under  the  deed  in  case  of  any  such  de- 
fault. No  precise  time  was  named  in  the  agreement 
for  the  payment  of  the  stipulated  compensation.  It 
was  payable  by  implication,  either  at  the  date  of  the 
agreement,  or  in  a  reasonable  time  thereafter,  or, at  all 
events,  so  soon  as  the  contemplated  loan  was  obtained, 
or  failed  of  being  obtained  without  any  default  on  the 
part  of  the  trustees.  If  the  contemplated  loan  was  not 
obtained  through  the  agency  in  part  of  M.  F.  Maury, 
the  failure  so  to  obtain  it  was  not  by  means  of  any  de- 
feult  on  his  part.  He  promptly  executed  the  deed  of 
trust,  entered  upon  his  duties  as  trustee,  and  performed 
them  as  far  as  he  possibly  could.  Why  then  is  he  not 
entitled  to  the  full  amount  which  was  stipulated  to  be 
paid  to  him?    Upon  what  principle  can  the  just  mea- 
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Btire  of  his  compensation  be  reduced  to  less  than  one-  1876. 
third  of  the  stipulated  amount  ?  Upon  the  principle  xenn. 
of  a  quantum  meruU?    He  did  not  contract  to  render 


his  services  upon  that  principle,  but  for  a  certain  sum,  ^^^^ 
as  he  had  a  right  to  do;  and  he  has  performed,  and  Ch.&bhio> 
been  ready,  and  offered  to  perform,  his  part  of  the  con- 
tract fully.  He  did  not  warrant  the  success  of  his  ef- 
forts, nor  was  his  compensation  to  be  conditional,  or 
in  proportion  to  such  success,  but  it  was  to  be  an  un- 
conditional and  certain  sum.  K  that  sum  exceeds  the 
actual  value  of  his  services  to  his  employer,  or  appears 
to  be  a  high  compensation  for  the  services  actually 
rendered,  or  agreed  to  be  rendered,  still  he  is  entitled 
to  receive  it,  he  being  in  no  default  in  rendering  them. 
His  contract  being  unobjectionable,  and  he  being  in 
no  default  in  regard  to  it,  he  is  entitled  to  the  full 
benefit  of  it  according  to  its  terms.  It  cannot  be  said 
that  there  was  a  failure  of  consideration  in  whole  or 
in  part.  It  does  not  appear,  and  is  not  probable,  that 
M.  F.  Maury  engaged,  or  could  have  engaged,  in  any 
other  employment  which  afforded,  or  would  have  af- 
forded, him  any  pecuniary  benefit  by  reason  of  his  not 
having  to  complete  the  execution  of  his  duties  as  trus- 
tee, or,  that  if  he  had  been  permitted  to  complete  the 
execution  of  those  duties,  he  would  thereby  have  been 
prevented  from  attending  to  any  other  business  which 
he  would  have  done  if  he  had  not  been  trustee.  What 
reason  then  can  there  be  for  any  abatement  or  appor- 
tionment of  the  stipulated  compensation?  and  what 
rule  can  be  adopted  for  such  an  apportionment  ?  Who 
can  value  the  character  of  the  trustee  and  his  peculiar 
qualifications  which  fitted  him  for  the  office,  and  re- 
commended him  to  the  choice  of  the  parties  who  se- 
lected him  for  that  office?  How  can  we  know  to  what 
extent  his  business  and  his  plans  of  life  have  been  af- 
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1876.     fected  by  his  acceptance  of  this  office  ?    He  was  wil- 

^am.  ^  liiig  to  accept  it  for  the  consideration  which  was  offered 

him.     With  what  propriety  can  it  be  now  said  that 


Maury    qj^q  thousand  dollars,  instead  of  the  sum  offered,  more 
♦  Ch.&  Ohio  than  three  times  that  amount,  would  be  adequate  com- 
'  pensation  for  the  services  en^ged  ? 

We  deem  it  unnecessary  to  examine  in  detail  the 
cases  referred  to  in  the  argument  of  the  learned 
counsel  in  the  case,  as  the  opinion  we  have  delivered 
seems  to  be  founded  on  well  settled  principles  of  law. 
There  is  nothing  in  conflict  with  it  in  the  cases  re- 
ferred to  in  the  notes  to  Cutter  v.  Powell^  2  Smith's 
Leading  Cases,  6th  American  edition,  p.  89  marg.,  44 
top,  and  2  Rob.  new  Pr.,  p,  405;  nor  in  any  of  the 
other  cases  referred  to  in  the  argument;  as  we  think 
will  appear  by  an  examination  of  those  cases. 

We  therefore  think  that  the  decree  of  the  circuit 
court  is  erroneous,  and  ought  to  be  reversed,  and  a 
decree  rendered  in  comformity  with  the  foregoing 
opinion. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  their  counsel^ 
and  the  court  having  maturely  considered  the  tran- 
script of  the  record  of  the  decree  aforesaid  and  the 
arguments  of  counsel,  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the  appel- 
lant, M.  F.  Maury,  is  entitled  to  receive  of  the  appel- 
lees, the  Chesapeake  &  Ohio  railroad  company,  the 
sum  of  three  thousand,  seven  hundred  and  fifty  dol- 
lars ($8,750.00),  instead  of  the  sum  of  one  thousand 
dollars,  as  compensation  for  his  services  as  trustee  as 
mentioned  in  the  bill;  and  that  the  circuit  court  erred 
in  rendering  a  decree  for  the  latter  sum  and  interest 
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as  therein  meDtioned,  instead  of  for  the  former  sum     1876. 
with  interest  as  hereinafter  mentioned.    Therefore,  it    Term. 

is  decreed  and  ordered  that  so  much  of  the  said  decree 

of  the  said  circuit  court  as  is  above  declared  to  be  ^^'^ 
erroneous,  be  reversed  and  annulled,  and  the  residue  Ch  A  Ohio* 
thereof  affirmed ;  and  that  the  said  appellant  recover 
of  the  said  appellees  his  costs  by  him  expended  in  the 
prosecution  of  his  appeal  aforesaid  here.  And  this 
court,  proceeding  to  render  such  decree  as  ought  to 
have  been  rendered  by  the  said  circuit  court,  in  lieu  of 
so  much  of  the  decree  of  said  court  as  is  reversed  as 
aforesaid,  it  is  further  decreed  and  ordered,  that  the  said 
appellant  recover  of  the  said  appellees,  the  Chesapeake 
&  Ohio  railroad  company,  the  said  sum  of  three  thou- 
sand seven  hundred  and  fifty  dollars,  with  interest 
thereon  at  the  rate  of  six  per  centum  per  annum  from 
the  first  day  of  August  1870  (that  being  the  day  of 
the  institution  of  this  suit)  till  paid,  and  his  costs  by 
him  about  his  suit  in  the  said  circuit  court  expended. 
And  leave  is  given  to  sue  out  execution  therefor;  and 
if  the  said  execution  shall  prove  unavailing,  then  the 
court  will  proceed  to  enforce  the  payment  of  the  sum 
of  money  and  interest  herein  decreed,  under  the  terms 
of  the  trust  deed. 

Which  is  ordered  to  be  certified  to  the  said  circuit 
court  of  Rockbridge  county. 

And  at  another  day,  to  wit:  on  the  2d  day  of  Octo- 
ber, 1876 — The  court  is  of  opinion  that  the  lien  of  the 
decree  appealed  from  being  the  decree  of  the  said 
court  in  this  case,  of  the  24th  day  of  April  1872,  ought 
to  be  preserved  by  an  affirmance  of  so  much  of  the 
said  decree  as  may  be  necessary  for  that  purpose;  and 
therefore  it  is  decreed  and  ordered  that  the  decree  en- 
tered in  this  cause  at  the  present  term  of  the  court,  to 
wit:  on  the  21st  day  of  September  1876,  be  amended, 
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1876.     by  making  the  following  addition  thereto,  to  have  the 

^6ot  ember 

Tenn.    Same  force  and  effect  as  if  it  had  been  inserted  in  the 


said  last  mentioned  decree,  viz :  It  is  decreed  and  or- 

Mauiy    dered  that  so  much  of  the  said  decree  appealed  from 

Ch.&bhio  as  declares  that  it  is  "adjudged,  ordered  and  decreed 
that  the  plaintiff  receive  of  the  said  defendant,  the 
Chesapeake  and  Ohio  railroad  company,  the  sum  of 
one  thousand  dollars,  with  interest  thereon  at  the  rate 
of  six  per  centum  per  annum  from  the  first  day  of  Octo- 
ber 1868  till  paid,  and  his  costs  about  his  suit  in  this 
behalf  expended,  and  leave  is  given  to  sue  out  execu- 
tiou  therefor;  and  if  the  said  execution  shall  prove 
unavailing,  then  the  court  will  proceed  to  enforce  the 
payment  of  the  sum  herein  decreed  under  the  terms  of 
the  trust  deed,"  be  and  the  same  is  hereby  affirmed; 
and  that  the  amount  of  the  said  decree  so  affirmed,  in- 
cluding interest  to  the  first  day  of  August  1870,  and 
costs,  be  credited  as  of  that  day  on  the  amount  for 
which  the  said  decree  of  this  court  was  entered,  which 
decree  of  this  court  is  to  remain  and  continue  in  fall 
force  for  the  recovery  of  the  said  amount,  subject  to 
the  said  credit;  and  leave  is  also  given  to  sue  out  exe- 
cution therefor;  and  if  the  said  execution  shall  prove 
unavailing,  then  the  court  will  also  proceed  to  enforce 
the  payment  of  the  said  amount  subject  to  the  said 
credit  under  the  terms  of  the  trust  deed.  But  this 
court  does  not  mean  to  decide  in  this  cause  that  the 
amount  due  to  the  appellant,  for  which  the  said  decree 
of  the  circuit  court  or  this  decree  is  rendered,  is  in 
fact  provided  for  and  secured  by  said  deed  of  trust, 
that  question  not  being  before  this  court,  and  other  per- 
sons than  the  parties  to  this  suit  being  interested  in  the 
same.  And  it  is  decreed  and  ordered  that  the  said  foi^ 
mer  decree  of  this  court  be  and  the  same  is  hereby  so 
modified  and  altered  as  to  make  it  conform  to  and  be 
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consistent  with  this  decree,  which  is  to  be  read  and     1876. 

•  J        J  J.  xi_  J*  September 

considered  as  a  part  thereof.  Term, 

Which  is  ordered  to  be  certified  to  the  said  circuit 

court  of  Eockbridge  county,  together  with  and  as  a    ^^^ 
part  of  the  said  decree  of  the  21st  day  of  September  Ch.A  bwo 
1876.  ''•^•^'• 

Dbcreb  revbrsbd. 
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Nbwman  v.  Newman. 

September  21. 

jg-^       I.  B  and  C  are  joint  tenants  of  a  furnace,  forge,  and  a  large  quantity  of 

September         land  derived  from  their  father,  and  B  who  had  conducted  the  business 

Term.  f^^  some  years  in  the  life-time  of  his  father,  continues  to  carry  it  on 

with  the  assent  of  his  sister  C,  without  any  contract  with  C.    He  most 

account  to  C  for  her  share  of  the  profits. 

2.  Though  there  were  efforts  between  B  and  C  to  agree  upon  a  rent  whidi 

should  be  paid  by  B  to  C  for  her  half  of  the  property,  and  B  seems 
to  have  thought  that  his  proposition  was  acquiesced  in,  and  did  not 
keep  such  accounts  as  he  should  have  kept  to  enable  him  to  render 
the  account  of  profits  to  her,  yet  C  is  entitled  to  have  the  account 
taken,  and  to  have  her  share  of  the  profits. 

3.  B  having  been  allowed  all  his  expenses  in  carrying  on  the  business,  in- 

cluding $1,500  a  year  for  his  services,  and  interest  on  his  ca{MtaI  em- 
ployed in  it  until  it  became  self-sustaining,  and  then  being  allowed  by 
the  decree  three-fifUis  of  the  net  profits,  he  at  least  cannot  complain 
of  the  decree. 

Walter  Newman,  of  Shenandoah  county,  died  in 
November  1868.  Hie  will,  which  was  made  in  June 
1847,  was  admitted  to  probate  in  the  county  court  of 
Shenandoah  in  March  1869,  and  his  son,  Benjamin  P. 
Newman,  qualified  as  his  executor.  By  his  will^  after 
giving  certain  personal  property  and  the  income  of 
one-third  of  his  real  estate  to  his  wife  for  her  life,  he 
gave  all  the  rest  of  his  personal  property,  including 
all  debts  due  to  him,  to  his  son  Benjamin  P.  Newman, 
who  was  to  pay  his  debts  out  of  it,  and  he  gave  the 
third  of  his  real  estate  to  his  said  son,  subject  to  bis 
wife's  interest  for  her  life,  and  the  other  two-thirds  to 
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his  two  daughters,  Ann  R.  and  Henrietta  C.  Newman ;      1876. 
and  he  authorized  his  executor  to  sell  all  the  real   ^^ 

estate.    At  the  time  of  his  death  his  wife  and  his 

daughter  Ann  R.  Newman  were  dead;  so  that  his  Newman 
whole  real  estate  became  the  property  of  his  son  Ben-  Newman. 
jamin  P.  and  his  daughter  Henrietta  C.  Newman. 

The  real  estate  of  Walter  Newman  at  his  death 
consisted  of  a  large  quantity  of  land,  on  which  were  a 
furnace — called  Liberty  furnace,  a  forge,  dwelling 
house  and  other  buildings.  For  years  before  his 
death,  his  son  Benjamin  P.  Newman  had  carried  on 
the  business  of  manufacturing  iron  at  the  furnace  and 
forge;  he  being  allowed  all  the  profits  after  support- 
ing the  family.  On  the  death  of  Walter  Newman, 
Benjamin  P.  and  Henrietta  C.  Newman  appear  to  have 
wished  to  sell  the  property;  but  in  order  to  keep  the 
same  in  repair,  it  was  agreed  that  Benjamin  P.  should 
carry  on  the  business  of  manufacturing  iron  until  a 
sale  should  be  made;  and  he  continued  to  carry  it 
on  until  this  suit  was  brought,  in  December  1878,  by 
Henrietta  C.  Newman,  for  a  settlement  of  his  account 
and  for  a  sale  of  the  property.  The  only  disputed 
question  of  importance  in  the  cause,  is  whether  Ben-  . 
jamin  P.  Newman  carried  on  the  business  under  a 
contract,  by  which  he  was  to  pay  to  Henrietta  C.  a 
certain  agreed  sum  for  the  rent  of  her  interest,  or 
whether  he  should  account  for  profits.  In  the  bill  the 
plaintiff  claimed  that  Benjamin  P.  Newman  had  car- 
ried on  the  business  without  any  express  agreement, 
for  the  joint  benefit  of  himself  and  the  plaintiff,  whilst 
in  his  answer  he  avers  that  he  had  rented  her  interest 
at  the  price  of  |200  a  month  whilst  the  furnace  was 
in  blast,  and  |100  a  year  for  the  other  real  estate.  It 
is  certain  that  the  business  was  carried  on  at  first  upon 
his  capital  alone,  and  that  Henrietta  C.  Newman  did 
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1876.     not  farnish  any  means  for  carrying  it  on;  and  it  seems 
T^/^  that  his  payments  to  her  during  the  continnance  of 

the  business  were  upon  the  basis  of  the  agreement 

Newman  stated  in  his  answer.  But  it  also  appears,  that  he 
Newman,  reduced  the  terms  of  this  agreement,  as  he  claimed  it 
to  be,  to  writing,  which  he  presented  to  her  to  exe- 
cute, and  that  she  declined  to  execute  it.  And  upon 
the  whole  evidence  in  the  cause,  this  court  is  of  opin- 
ion that  no  contract  was  proved.  Such,  too,  was  the 
opinion  of  the  circuit  court;  and  when  the  cause  came 
on  to  be  heard  in  that  court,  in  April  1874,  the  follow- 
ing decree  was  made : 

The  court  is  of  opinion  that  there  was  no  contract  of 
renting,  express  or  implied  by  the  complainant  to  the 
defendant  of  her  undivided  share  of  the  iron  property 
held  by  them  jointly;  and  that  the  defendant  has  oc- 
cupied and  been  engaged  upon  said  property  in  the 
manufacture  of  iron  through  a  period  of  near  six  years 
to  the  exclusion  of  his  co-tenant,  and  received  the  rents, 
issues  and  profits  thereof,  aud  that  he  is  liable  to  the 
complainant  for  receiving  more  than  came  to  his  joint 
share  or  proportion  of  said  rents,  issues  and  profits  of 
said  property. 

And  it  appearing  that  whilst  there  was  no  contract 
of  renting  between  these  parties,  there  were  negoti- 
ations between  them  with  a  view  to  such  renting,  which 
though  not  consummated,  gave  rise  in  the  mind  of  the 
defendant,  to  the  erroneous  impression,  that  he  was  the 
tenant  of  his  sister,  the  complainant,  upon  the  terms 
stated  by  him  in  his  answer  and  deposition,  and  that, 
in  consequence  of  his  misapprehension,  the  defendant 
kept  no  exact  account  of  his  receipts,  disbursements  or 
profits  of  said  joint  property,  and  that  his  failure  to 
keep  such  accounts  was  in  no  sense  willful;  and  it  fur- 
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tber  appearing  that  the  complainant  never  offered  or     1876. 
consented  to  become  a  partner  in  the  manufacture  of  ^Tem. 

iron  upon  said  property,  the  court  is  of  opinion  that 

a  fair  rent  for  said  property  is  the  best  measure  of  the  Newman 
amount  received  by  the  defendant  from  said  joint  pro-  Newman, 
perty  over  and  above  his  just  share  thereof.  It  is 
therefore  adjudged,  ordered  and  decreed  that  this 
cause  be  referred  to  Phillip  W.  Magruder,  a  master 
commissioner  of  this  court,  who  shall,  after  giving  the 
parties  to  this  suit  ten  days'  notice  by  a  personal  ser- 
vice thereof,  proceed  to  ascertain  a  fair  rent  for  said 
property  during  the  exclusive  occupancy  thereof  by 
the  defendant.  And  in  ascertaining  said  rent  the  mas- 
ter commissioner  shall  act  in  the  light  of  any  and  all 
competent  evidence  that  may  be  produced  before  him, 
showing  the  character  of  said  joint  property  and  of 
the  business  of  the  manufacture  of  iron  thereon,  as  to 
the  profits  or  losses  thereof  up  to  the  institution  of 
this  suit;  and  to  this  end  the  defendant  may  be  re- 
called and  reexamined  at  his  own  instance,  or  upon  the 
summons  of  the  complainant. 

And  inasmuch  as  the  ore  and  wood  taken  from  said 
property  in  the  manufacture  of  iron  are  not  of  the 
annual  products  of  said  property,  the  master  commis- 
sioner is  directed  to  state  an  account  of  the  quantities 
of  wood  and  ore  consumed  during  the  occupancy  of 
said  property  by  the  defendant,  and  the  value  thereof. 

And  the  court  being  further  of  opinion  from  the  evi- 
dence, that  in  the  estimation  and  desire  of  the  parties 
to  this  suit,  from  the  date  of  their  joint  ownership,  a 
sale  of  the  property  was  the  object  of  paramount  im- 
portance, and  that  a  working  of  said  property  to  its 
utmost  capacity  might,  and  probably  would,  have  been 
seriously  detrimental  to  the  prospects  of  a  sale,  and 
that  the  course  of  the  defendant,  in  not  working  said 
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i876.    property  to  its  otmost  extent,  was  judicious,  directs 
^OTi.^'  that  the  commissioner  shall  limit  any  charge  he  may 

determine  proper  as  rent  to  the  time  said  furnace  was 

Newman  actually  in  blast,  and  to  such  time  as  was  necessary  to 
Newman,  prepare  for  said  blast 

And  the  said  commissioner  is  ordered  to  make  re- 
port of  his  proceedings  herein  to  this  court. 

And  it  appearing  to  the  court  that  both  parties  de- 
sire a  sale  of  the  real  estate  in  the  bill  mentioned,  and 
partition  of  the  proceeds  of  sale  between  them,  it  is 
adjudged,  ordered  and  decreed  that  Giles  Cook,  Mark 
Bird,  Moses  Walton,  and  H.  C.  Allen,  who  are  hereby 
appointed  special  commissioners  for  that  purpose,  do 
make  sale  of  said  real  estate  upon  the  following  terms: 
one-fourth  of  the  purchase  money  to  be  paid  at  the 
time  of  the  confirmation  of  the  sale  by  the  court,  and 
the  residue  in  three  equal  instalments,  at  one,  two  and 
three  years  respectively,  from  the  date  of  the  confir- 
mation of  sale,  and  bearing  interest  from  that  date, 
and  to  be  secured  by  a  deed  of  trust  or  other  lien  upon 
the  property,  and  such  other  additional  security  as  the 
said  special  commissioners  may  deem  judicious  and 
proper,  subject  to  the  approval  of  the  court  The  said 
sale  to  be  made  at  public  auction  after  reasonable  ad- 
vertisement of  the  time  and  place  of  sale,  or  the  said 
special  commissioners  may  make  a  private  sale  of  the 
said  property  if  in  their  judgment  it  will  be  for  the  in- 
terest of  both  parties  to  do  so;  and  they  shall  make 
report  of  their  proceedings  to  the  court.  But  before 
<;ollecting  the  purchase  money,  or  any  part  thereof,  the 
said  special  cemmissioners,  or  such  of  them  as  shall 
<!ollect  the  same,  shall  execute  a  bond,  and  file  it  in  the 
papers  of  this  suit,  with  good  security,  in  a  penalty  of 
double  the  sum  to  be  received,  with  condition  accord- 
ing to  law. 
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And  it  being  alleged  by  the  defendant,  that  since  he     1876. 
and  the  plaintiff  became  the  joint  owners  of  the  said    t<™.*^ 
real  estate  he  has  paid  the  taxes  and  made  permanent 


improvements  thereon  at  his  own  expense,  it  is  or-  Newman 
dered  and  decreed  that  said  commissioner  in  chancery  Newman. 
of  this  court  do  take  an  accoant  of  the  taxes  so  paid, 
and  of  any  permanent  improvements  on  the  said  real 
estate  made  by  the  defendant,  showing  the  nature  and 
description  of  the  said  improvements,  and  the  costs  of 
making  the  same,  and  make  a  report  thereof  to  the 
court,  stating  such  matters  as  he  may  deem  pertinent, 
or  which  either  party  may  require  to  be  specially  stated. 

The  real  estate  was  sold  by  the  commissioners  and 
purchased  by  Henrietta  C.  Newman,  at  the  price  of 
$64,000.  But  no  question  is  made  in  relation  to  the 
said  sale,  and  it  will  not  be  further  mentioned. 

The  commissioner  directed  to  take  the  accounts  re- 
turned his  report,  in  which  he  made  various  state- 
ments,— showing  in  No.  1,  the  number  of  blasts,  the 
length  of  each  blast,  and  the  amount  of  metal  made 
at  Liberty  furnace  from  September  1, 1868,  to  May 
1874 — forty-four  months,  fifteen  days,  twenty-two 
hours,  4,162  tons  of  metal;  No.  2,  showing  the  num-  , 
ber  of  tons  of  metal  sold,  and  also  the  amount  unac- 
counted for  from  September  1868  to  May  1874 — whole 
amount  made  4,162  tons,  lost  fifty-seven  tons;  No.  8, 
showing  the  amount  received  for  metal  sold  between 
same  dates — sales  |209,002.40,  at  the  average  price  of 
$52.58  per  ton ;  No.  4,  showing  the  number  of  cords 
of  wood  and  tons  of  ore  consumed  from  Liberty  ftir- 
nace  lands  in  same  time-— of  wood  value  $1,418.62|,  of 
ore  value  $6,248.00;  No.  5,  taxes  paid  by  Benjamin 
P.  Newman  in  same  time,  $1,013.87;  No.  6,  perma- 
nent improvements  made  by  B.  P.  Newman,  $7,006; 
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1876.     No.  7,  showing  expenses  in  running  Liberty  fdrnace^ 

§'«m.^'^  $179,579.78;    No.  8,  B.  P.  Newman  in  account  with 

B.    P.  and    H.  C.    Newman.     This  gives  alternate 


Newman  statements:  the  first  makes  the  half  of  the  profits  due 
Newman.  H.  C.  Newman  $88,722.44,  and  after  deducting  pay- 
ments made  to  her  of  $8,506.49,  and  adding  two  years 
interest  on  balance,  made  the  amount  due  to  her 
$28,241.85.  The  second,  deducting  payments  and 
adding  interest,  as  before,  made  due  to  her  $21,549.68. 
There  were  other  statements  which  it  is  not  necessary 
to  give.  Both  plaintiff  and  defendant  excepted  to  the 
report;  and  the  defendant  excepted  especially  because 
the  commissioner  had  not,  as  directed  by  the  decree^ 
ascertained  a  fair  rent  for  the  property. 

The  cause  came  on  to  be  heard  on  the  17th  of  De- 
cember 1874,  when  the  court  made  first  a  statement  A 
of  the  metal  sold,  excluding  so  much  as  had  been  lost, 
fifty-six  tons,  and  that  still  on  hand  four  hundred  and 
fifty-nine  and  a  half  tons,  and  charging  B.  P.  Newman 
with  the  proceeds  of  three  thousand  six  hundred  and 
forty-six  and  a  half  tons,  at  $191,732.97,  and  crediting 
him  with  expenses,  $145,451.66,  and  also  bad  debts, 
$3,230,  made  a  balance  to  be  divided  between  the  two 
of  $43,051.31.  Of  this  sum  H.  C.  Newman  is  allowed 
$17,220.45,  or  two-fifths  thereof;  and  on  this  last  sum 
is  credited  the  'amount  of  payments  made  by  B.  C. 
Newman  to  the  plaintiff  of  $8,506.49,  leaving  due  to 
her  $8,714.03.  By  statement  B,  Benjamin  P.  Newman 
is  charged  with  the  three  thousand  six  hundred  and 
forty-six  and  a  half  tons  of  metal,  at  $4.73§  rent  per 
ton,  and  crediting  him  with  the  payments  made  to  BL 
C.  Newman  at  the  end  of  each  year,  the  balance  due 
her  is  ascertained  to  be  $8,714.03.  And  the  court  sus- 
taining the  exceptions  to  the  report,  so  far  as  it  was 
consistent  with  the  decree  and  the  said  statements, 
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and  sustaining-  it  so  far  as  it  was  consistent  with  the     1876. 
same,  decreed  that  Henrietta  C.  Newman  recover  from   ^Tem.  ^ 

the  defendant,  Benjamin  P.  Newman,  the  said  sum  of 

.$8,714.08,  with  interest  on  the  balances  due  at  the  end  Newman 
of  each  year  from  that  date.  And  it  appearing  there  Newman. 
was  still  on  hand  unsold  of  pig  iron  four  hundred 
and  forty-seven  and  a  half  tons,  and  four  hundred  and 
seventy  pounds  in  the  county  of  Shenandoah,  and  that 
twenty  thousand  pounds  of  blooms  had  been  sent  to  a 
firm  in  Baltimore,  for  which  there  had  been  no  return, 
it  was  decreed  that  the  defendant  render  an  account  of 
the  sales  of  said  blooms  when  made;  and  the  pig  iron 
^as  directed  to  be  divided  on  the  basis  of  the  decree, 
giving  to  the  defendant  three-fifths,  and  to  the  com- 
plainants two-fifths  of  the  same.  And  the  costs  were 
to  be  paid  equally  by  the  parties.  From  this  decree 
Benjamin  P.  Newman  applied  to  a  judge  of  this  court 
for  an  appeal ;  which  was  allowed. 

Walton  and  CboA,  for  the  appellant. 
jBT.  C.  AUen^  for  the  appellee. 

MoNCURB,  P.,  delivered  the  opinion  of  the  court 

The  court  is  of  opinion  that  the  contract  alleged  in 
the  answer  of  the  appellant,  Benjamin  P.  Newman,  to 
have  been  made  between  him  and  his  sister,  the  appel- 
lee, Henrietta  C.  Newman,  that  the  former  should  use 
and  occupy  certain  real  estate  in  the  county  of  Shenan- 
doah, owned  by  them  as  joint  tenants,  derived  by  them 
as  such  from  their  father,  Walter  Newman,  under  his 
will, on  which  estate  are  located  a  furnace,  called  "Li- 
berty Furnace,"  a  forge,  dwelling  house,  and  other 
buildings,  in  consideration  of  a  certain  rent  to  be  paid 
to  her  for  her  undivided  interest  in  the  said  estate  and 
Vol.  XXVII — 91 
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1876.     its  appurtenances  until  the  same  should  be  sold  (as  wad 
^Tem.^^  intended  to  be  done  by  the  parties),  was  never  in  fiswjt 
made  by  the  parties;  but  the  said  Benjamin  P.  New- 
Newman  ^an,  who  had  used  and  occupied  the  said  property  be- 
Newman.  fore  and  until  the  time  of  his  father's  death,  under  an 
arrangement  with  him,  continued  to  use  and  occupy  it 
after  his  death,  with  the  knowledge  and  acquiescence 
of  the  said  Henrietta  C.  Newman,  and  with  an  under- 
standing between  her  and  her  brother,  the  said  Benja- 
min P.  Newman,  that  he  would. duly  account  to  her  for 
the  use  and  occupation  of  her  interest  in  the  said  pro- 
perty; and  although  it  was  expected  and  intended  by 
them  to  agree  together  upon  the  terms  of  such  ac- 
counting; and  although  efforts  were  used  by  and  be- 
tween them  for  that  purpose,  yet  those  efforts  were 
wholly  unsuccessful,  and  no  such  agreement  ever  was 
made. 

The  court  is  further  of  opinion  that  no  such  agree- 
ment having  ever  been  made,  the  said  Benjamin  P. 
Newman  was  bound  to  account  with  his  sister,  the  said 
Henrietta  C.  Newman,  for  her  interest  in  the  said  pro- 
perty, while  he  occupied  the  same,  after  their  father's 
death,  on  such  terms  as  may  be  prescribed  by  law  in 
the  case  of  the  absence  of  such  an  agreement  And 
the  court  is  of  opinion  that  the  principle  which  applies 
to  this  case  is  that  of  the  case  of  Graham  ^.  v.  Pierce^ 
19  Gratt.  28,  and  not  that  of  the  case  of  JSarly  ^  wife 
V.  Friend  ^c,  16  Gratt.  21.  In  the  latter  case,  it  was 
held  to  be  a  general  rule,  that  where  a  tenant  in  com- 
mon uses  the  common  property  to  the  exclusion  of  his 
co-tenants,  or  occupies  and  uses  more  than  his  just 
ehare  and  proportion,  the  best  measure  of  his  account- 
ability to  his  co-tenants  is  their  shares  of  a  fair  rent  of 
the  property  so  occupied  and  used  by  him.  And  al- 
though it  was  said  in  that  case  "that  there  may  bepe- 
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<5aliar  circametancee  in  a  case  making  it  proper  to  re-     1876. 
sort  to  an  account  of  issnes,  profits,  4c.,  as  a  mode  of  ^t^. 

adjustment  between  the  tenants  in  common,"  yet  it 

was  further  said  that  such  case  would  be  an  exception  Newman 
to  the  general  rule;  and  it  was  held  that  Early  ^vnfe  Newman. 
V.  IViend  ^c,  came  within  the  general  rule,  and  not 
within  the  exception.  On  the  other  hand,  it  was  held 
in  Graham  ^c.  v.  Pierce^  supra^  that  that  case  came 
within  the  exception  and  not  the  general  rule.  **  Under 
the  circumstances  of  this  case,"  said  the  court,  ^*it 
was  proper  to  resort  to  an  account  of  issues,  profits, 
&c.,  as  a  mode  of  adjustment  between  the  tenants  in 
common.  It  is  not  a  case  of  land  used  for  agricultural 
purposes  only,  in  which  there  is  no  difficulty  in  ascer- 
taining a  fair  rent  for  use  and  occupation;  nor  is  it 
such  a  case  as  that  of  Mirly  ^  wife.  v.  Friend  ^.,  where 
the  property  consisted  of  salt  works,  the  yearly  value 
of  which  might  be  ascertained  with  reasonable  cer- 
tainty, and  where  a  money  rent  had  been  contracted 
for,  and  paid  to  some  of  the  tenants  in  common,  which 
furnished  a  standard  for  ascertaining  the  amount  due 
to  others;  but  it  is  the  case  of  a  lead  mine,  the  yearly 
value  of  which,  and  more  especially  of  an  undivided 
and  uncertain  portion  of  which  is  incapable  of  ascer- 
tainment." "The  best  mode  of  settling  such  an  ac- 
count, and  one  which  is  perfectly  just,  supposing  the 
tenant  to  have  been  capable  and  faithful,  is  to  charge 
him  with  all  his  receipts,  and  credit  him  with  all  his 
expenses  on  account  of  the  operation  of  the  mine." 
Id.j  19  Gratt.  28, 89.  I'hat  was  the  case  of  a  lead  mine, 
while  this  is  the  case  of  an  iron  mine;  and  there  seems 
to  be  no  difference  in  principle  between  them  on  the 
subject  we  are  now  considering.  A  tenant  of  such 
property  necessarily  uses  a  part  of  the  subject  itself, 
and  may  by  such  uses  render  the  residue  of  the  sub- 
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i876.    ject  of  little  or  no  value.    It  may  be  discovered  by  ex- 

^Terai.^^  plorations  and  operations  that  the  property  is  of  great 

value,  or  the  contrary.     To  rent  it- for  a  certain  sum,  is 


Newman  ^^  make  a  bargain  of  speculation  and  hazard,  which  is 
Newman,  always  objectionable  in  such  cases,  as  it  is  almost  sure 
to  operate  unequally  on  the  parties.  Whereas  to  carry 
on  operations  upon  it  for  the  joint  and  equal  benefit  of 
all  the  owners  in  proportion  to  their  respective  inter- 
ests in  the  subject,  and  by  the  agency  of  persons  (whe- 
ther they  have  an  interest  therein  or  not)  who  may  be 
amply  compensated  for  their  trouble,  complete  justice 
will  be  done  to  all  parties  concerned.  It  may  be  said 
that  to  carry  on  the  business  required  a  capital,  which 
one  of  the  parties  did  not  have.  But  that  matter  may 
be  adjusted  by  allowing  interest  to  the  party  who  ad- 
vances the  capital.  In  this  case  the  property  was  of 
known  and  established  value,  and  there  would  proba- 
bly have  been  no  difficulty  in  finding  a  suitable  agent 
and  borrowing  the  necessary  capital  to  carry  on  the 
operations,  even  if  both  had  not  been  readily  furnished 
by  one  of  the  parties.  But  that  party  had  long  and  suc- 
cessfully conducted  the  business,  and  had  become  joint 
and  equal  owner  of  the  property  with  the  other  party. 
It  was  his  manifest  interest  to  continue  to  use  and  oc- 
cupy it,  and  carry  on  the  business  until  a  sale  of  the  pro- 
perty could  be  eflFected  to  advantage,  which  was  desired 
by  both  parties,  he  being  of  course  entitled  to  ample 
compensation  for  his  services  as  superintendent,  and 
for  the  use  of  his  capital  employed  in  the  business. 
Accordingly  he  did  so  continue,  without  having  made 
any  contract  with  his  co-tenant  as  to  the  terms  of  such 
use  and  occupation.  Those  terms  are  therefore  pre- 
scribed by  law,  and  by  the  principle  of  the  case  of  Gra- 
ham ^.  V.  Pierce^  before  cited. 
The  court  is  further  of  opinion  that  the  said  Benja- 
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xnin  p.  Newman  being  bound  to  account  to  the  said     1876. 
Henrietta  C.  Newman  for  her  share  of  the  issues  and   ^Tam.^' 

profits  of  the  said  property  while  the  same  remained 

in  his  possession  as  joint  tenant  as  aforesaid,  and  know-  Newman 
ing  that  he  would  or  might  be  so  accountable,  as  he  Newman. 
had  made  no  contract  with  her  for  settling  on  any  other 
terms,  it  was  his  duty  to  keep  proper  accounts,  and  to 
be  at  all  times  ready  to  make  such  a  settlement;  and 
•whatever  difficulty  may  have  occurred  in  making  such 
a  settlement,  has  arisen  from  his  neglect  of  his  said 
duty  to  keep  proper  accounts  as  aforesaid. 

The  court  is  further  of  opinion  that  the  appellee  was 
entitled  to  have  the  said  account  of  issues  and  profits 
settled  as  correctly  as  it  might  be  under  the  circum- 
stances of  the  €ase,  and  that  such  a  settlement  has  been 
made  accordingly  by  the  decree  of  the  court  below; 
that  in  said  settlement,  every  credit  which  seems  to  be 
just  has  been  allowed  to  him,  including  an  allowance 
of  fifteen  hundred  dollars  'per  annum  for  his  services  as 
superintendent  of  the  said  property  during  a  period  of 
six  years  and  four  and  a  half  months,  whil6  the  blasts 
in  the  furnace  on  the  said  property,  while  under  the 
charge  of  said  superintendent,  were  in  operation  dur- 
ing periods  amounting  in  all  to  only  about  forty-four 
months  and  a  half;  and  including  also  an  allowance  for 
the  use  of  his  capital  for  two  years,  and  until  it  ap- 
pears that  the  business  had  become  self-sustaining;  and 
that  if  he  is  really  entitled  to  any  more  credits  than 
have  been  allowed  him,  they  are  more  than  covered  by 
the  deduction  of  one-fifth  of  a  moiety  of  the  said  issues 
and  profits  which  was  made  from  the  same  before  a  de- 
<5ree  was  rendered  in  her  favor  for  the  balance  of  said 
moiety  by  the  court  below. 

The  court  is  therefore  of  opinion  that  there  is  no 
^rror  in  the  decree  of  the  court  below,  at  least  to  the 
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1876.    prejudice  of  the  appellant,  and  that  the  said  decree^ 
^T^/^  ought  to  be  affirmed. 

In  concluding  our  opinion  in  this  controversy  be- 

Newman  tween  a  brother  and  sister,  we  deem  it  an  act  of  justice 
Newman,  to  both  parties  to  say — which  we  do  with  a  great  deal 
of  pleasure— that  after  a  full  consideration  of  the  long 
record  in  the  case,  we  are  satisfied  that  they  have  been 
perfectly  conscientious  in  their  dealings  with  and  claims 
against  each  other,  and  desired  to  have  and  receive 
nothing  more  than  they  considered  themselves  to  be 
justly  entitled  to.  Whatever  errors  there  may  have 
been  on  either  side  have  been  errors  of  judgment  and 
not  of  the  heart 

Decree  affirmed. 
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SUtmntm. 

Thurmond  v.  Woods'  ex'or. 

September  21. 

In  August  1858  B  conveyed  to  T  land  and  slaves,  in  trust  to  secure  a  debt  ' ^  jL 
due  by  two  bonds  to  R.  The  land  was  the  land  of  B's  wife  S,  and  Term, 
he  had  but  a  life  estate  in  it;  and  in  September  1858  B  and  wife  con- 
veyed the  land  to  T  in  trust,  that  B  and  wife  should  hold  the  land 
until  the  personal  property  conveyed  by  the  first  deed  was  sold  to 
satisfy  the  debt ;  and  if  the  sale  of  that  property  should  not  raise  a 
sufficient  sum  to  pay  the  debt,  then  T,  upon  the  request  of  R  or  his 
assigns,  should  sell,  &c.  R  transferred  the  debt  to  M,  and,  on  the  re- 
quest of  M,  T  advertised  the  sale  of  the  slaves  and  land  to  be  made  in 
February  i860.  On  the  day  of  the  sale,  T,  on  the  request  of  B  and 
his  wife  S,  induced  W,  the  uncle  of  S,  to  pay  the  debt;  and  T  gave 
him  a  receipt,  in  which  he  stated  that  on  receipt  of  the  money  M 
would  assign  the  debts  and  deeds  of  trust  to  W.  B  died  in  1862,  and 
W  died  in  1869,  having  the  bonds  and  deeds  of  trust  in  his  posses- 
sion, but  not  having  obtained  the  assignment  from  M.  His  executor, 
G,  afterwards  obtained  it,  and  on  his  request  T  sold  the  land,  the 
slaves  having  been  freed  by  the  results  of  the  war.     Held  : 

1.  By  the  assignments,  G,  the  executor  of  W,  had  the  right  to  re- 

quire that  the  trusts  should  be  enforced  by  a  sale  of  the  pro- 
perty. 

2.  The  land  is  liable  for  the  debt,  though  the  slaves  had  been  freed, 

and  therefore  could  not  be  first  sold. 

3.  The  failure  to  sell  the  slaves  having  been  at  the  request  and  for 

the  benefit  of  S,  she  cannot  set  up  the  loss  of  the  slaves  as  se- 
curity for  the  debt,  to  prevent  the  sale  of  the  land. 

4.  As  against  the  creditor  of  B,  S  cannot  be  regarded  as  the  surety 

of  her  husband,  or  as  a  mere  guarantor  for  the  pajrment  of  the 
debt ;  and  as  against  the  creditor  she  can  claim  none  of  the 
rights  of  mere  surety  or  guarantor. 

5.  The  proofs  in  the  cause  do  not  show  that  W  paid  the  debt  in- 

tending to  secure  the  property  for  S  and  her  child. 


Digitized  by 


Google 


728  COURT    OF   APPEALS    OF  VIRGINIA. 

1876.        By  deed  bearing  date  the  23rd'  day  of  August  1858, 
^Tem.^'^  Maurice  A.  Brown  conveyed  to^Thomas  H.  Tutwiler 

two  tracts  of  land  lying  in  the  county  of  N'elson,  and 

Thurmond  eight  slaves,  in  trust,  to  secure  the  payment  of  $6,600, 
Wood»s  due  by  two  bonds  payable  on  deniand  to  Robert  Rich- 
ardson. In  September  1858,  Brown,  and  Sarah,  bis 
wife,  conveyed  the  same  lands  to  Tutwiler  to  secure 
the  same  debt.  These  lands  were  in  fact  the  property 
of  the  wife,  and  Brown  had  but  a  life  estate  in  them; 
and  the  second  deed  was  upon  the  trust  that  Brown 
and  wife  should  hold  the  lands  until  all  the  personal 
property  conveyed  by  the  first  deed  was  sold  to  satisfy 
the  debt;  and  that  if  the  sale  of  the  personal  pro- 
perty conveyed  in  the  first  deed  should  not  raise  a 
sufficient  sum  to  pay  the  debt,  then  Tutwiler,  upon 
the  request  of  Richardson,  or  his  assignee,  in  writing, 
should  sell,  &c. 

Richardson  transferred  the  two  bonds  secured  by 
the  said  deeds  to  S.  0.  Moon;  and  Brown  having  sold 
three  of  the  slaves,  and  paid  $4,000  of  the  debt,  by 
the  direction  of  Moon,  Tutwiler  advertised  the  sale  of 
the  slaves  and  the  land,  to  be  sold  on  the  19th  of  De- 
cember 1859,  and  at  the  request  of  the  parties  post- 
poned the  sale  until  the  20th  of  February  1860. 

On  the  day  fixed  for  the  sale  of  the  slaves  and  land, 
at  the  request  of  Brown  and  his  wife,  Tutwiler  urged 
Mr.  James  Woods,  the  uncle  of  Mrs.  Brown,  a  man  of 
wealth,  and  without  wife  or  children,  to  pay  the  debt, 
and  take  an  assignment  of  the  bonds  and  deeds  of 
trust.  This  Woods  refused  at  first  to  do;  but  upon 
the  assurance  of  Tutwiler  that  Moon  would  make  the 
assignment,  he  consented  to  do  it,  and  gave  to  Tut- 
wiler a  draft  for  the  amount,  including  the  trustee's 
commission  and  expenses,  and  received  from  him  a  re- 
ceipt for  the  draft,  which  when  paid  was  to  be  payment 
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in  fall  for  transfer  and  assignment  of  the  two  bonds     1876. 
executed  by  Brown  to  Richardson,  and  by  him  as-   ^Tem.*^^ 
signed  to   Moon;    the   balance   due   on   them   being — 


f  8,335.40;  and  as  soon  as  said  draft  was  paid  Moon 'r^"""^'*^ 
was  to  assign  the  said  bonds,  and  the  deeds  to  secure   Wood's 
them,  to  the  said  James  Woods,  but  without  any  re- 
course whatever  against  him. 

Maurice  Brown  died  insolvent  in  May  1862;  and  in 
February  1863  Mrs.  Browjn  married  Elisha  G.  Thur- 
mond; and  previous  to  the  marriage  she  conveyed  her 
property  in  trust  for  her  separate  use. 

James  Woods  lived  until  1869,  and  then  died,  hav- 
ing the  bonds  and  deeds  of  trust  in  his  possession ;  but 
not  having  obtained  an  assignment  of  them  from  Moon. 
In  1870  Garrett  W.  Martin,  his  executor,  obtained  from 
Moon  the  assignment  of  them  to  himself,  as  executor 
of  Woods;  and  in  October  1873,  at  his  instance,  the 
trustee,  Tutwiler,  sold  the  land  conveyed  by  the  deeds, 
for  the  purpose  of  discharging  this  debt. 

In  December  1873,  Mrs.  Thurmond,  suing  by  her 
next  friend,  instituted  her  suit  in  equity  in  the  circuit 
<50urt  of  Nelson  county  against  James  Woods'  execu- 
tor, Tutwiler,  Bryant,  the  purchaser  of  the  land. 
Moon's  executor  and  others,  for  the  purpose  of  vacat- 
ing the  sale  of  the  land,  and  having  the  assignment 
vacated  and  the  debts  declared  satisfied.  She  insisted, 
first,  that  Woods  paid  the  debt  to  Moon  for  the  pur- 
pose of  .relieving  her  land  for  the  benefit  of  herself 
and  her  children,  and  it  was  never  his  purpose  to  en- 
force the  trust;  second,  that  her  land  was  by  the  terms 
of  the  second  deed  only  to  be  sold  after  the  slaves  had 
been  sold,  and  had  proved  insufficient  to  pay  the  debt; 
that  she  and  her  land  stood  only  in  the  position  of  a 
surety  or  guarantor  of  the  debt,  and  Woods  having 

permitted  the  slaves  to  be  lost  to  the  trust  by  their 
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1876.     emancipation,  he  had  lost  his  remedy  against  her  land. 
Tam.^*^     Woods'  executor  answered,  denying  that  Woods  in- 


tended  by  paying  the  debt,  to  release  it  or  settle  it 

Thurmond  ypQ^  tj^^  plaintiff;  and  he  insisted  that  he  had  post- 
Woods'   poned  the  enforcement  of  the  trust  upon  the  slaves  for 
her  benefit  and  with  her  concurrence. 

A  number  of  witnesses  were  examined  by  both  the 
plaintiff  and  the  defendants,  and  the  evidence  appears 
suflScientiy  from  the  opinion  of  the  court.  And  the 
cause  came  on  to  be  heard  upon  the  19th  of  December 
1874,  when  the  court  held,  that  the  land  was  subject 
to  pay  the  debts  to  secure  which  it  had  been  conveyed 
intrust;  but  not  for  the  trustee's  commissions  on  a 
sale  which  he  did  not  make.  The  bill  was  therefore 
dismissed  so  far  as  it  sought  to  cancel  said  deeds  and 
set  aside  the  sale  to  Bryant;  but  there  was  a  decree 
against  Bryant  for  the  balance  of  the  purchase  money 
after  satisfying  Woods'  estate  the  amount  he  had  paid 
to  Tutwiler,  the  trustee,  after  deducting  the  commis- 
sions, with  interest  from  the  date  of  payment.  And 
thereupon  Mrs.  Thurmond  applied  to  a  judge  of  this 
court  for  an  appeal;  which  was  allowed. 

Whitehead^  for  the  appellant. 

Wm.  J.  Robertson  and  Southall^  for  the  appellees. 

Christian,  J.,  delivered  the  opinion  of  the.court. 

The  court  is  of  opinion  that  the  contract  of  assign- 
ment made  between  Thomas  H.  Tutwiler,  trustee,  and 
James  Woods  in  his  lifetime,  and  the  more  formal 
assignment  of  0.  S.  Moon,  after  the  death  of  James 
Woods,  to  Garrett  W.  Martin,  his  executor,  transfer- 
ring to  him  certain  bonds  executed  by  M.  A.  Brown 
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and  his  interest  in  two  deeds  of  trust  securing  the     1876. 
payment  of  said  bond,  conferred  upon  the  executor,     Terai.^^ 

Garrett  W.  Martin,  the  right  to  require  of  the  trustee 

an  execution  of  the  trust,  by  making  sale  of  the  real  Thurmond 
estate  conveyed  by  said  deed  of  the  —  day  of  Septem-   Woods* 
bar  1858. 

The  court  is  further  of  opinion,  that  the  loss  of 
the  slaves  by  the  emancipation  by  the  government 
of  the  United  States,  ought  not  to  fall  upon  the 
estate  of  the  said  James  Woods.  The  security  for  the 
said  debt  was  both  the  land  conveyed  by  said  deed  and 
the  slaves  conveyed  by  the  deed  of  August  1868. 
The  provisions  of  the  deed  of  September  1858,  requir- 
ing the  personal  estate  conveyed  by  the  deed  of  Au- 
gust 1858  to  be  sold,  and  the  proceeds  to  be  applied  be- 
fore the  real  estate  should  be  offered  for  sale,  was  not  a 
stipulation  that  the  land  should  in  no  event  be  sold  until 
the  slaves  had  first  been  disposed  of.  Such  a  construc- 
tion would  be  to  hold  that  if  the  slaves  had  died  or 
had  run  away,  or  been  sold  by  the  grantor  in  whose 
possession  they,  were  left,  the  real  estate  could  never 
be  sold  and  the  trust  never  executed.  The  loss  of 
the  slaves  by  emancipation  is  precisely  the  same  thing 
to  the  creditor  as  their  loss  by  death.  It  must  fall  on 
the  grantor,  in  whose  possession  they  became  free,  and  • 
not  on  the  creditor.  They  were  in  part,  and  in  part 
only,  security  for  the  debt,  and  as  such  security  they 
have  perished.  But  the  debt  remains  unextinguished, 
and  the  land  remains  as  security  for  its  payment.  The 
provision  of  the  deed  relied  upon  is  not  a  stipulation 
that  binds  the  trustee  at  all  events  to  sell  the  personal 
property  before  he  could  sell  the  land;  but  the  plain, 
meaning  of  the  provision  is  that  whenever  the  trust  was 
executed  (which  by  the  terms  of  the  deed  was  to  be 
done  on  the  written  request  of  the  creditor  or  his 


Digitized  by 


Google 


732  COURT    OF   APPEALS    OF  VIRGINIA. 

1876.     assignee),  then  the  trustee  should  sell  the  personal  estate 
T^.  ^  fa^U  that  is,  the  personal  estate  in  existence  at  the  time 

of  the  sale.    If,  when  the  trustee  proceeded  te  execute 

Thurmond  ^-fj^  trust,  he  found  the  slaves  were  dead,  or  had  run 

V.  '  ' 

Woods*  away,  or  had  been  sold  by  the  grantor,  or  had  been 
emancipated  by  the  government,  he  could  not  of 
course  execute  the  trust  as  to  them;  because  it  was 
simply  impossible. 

But  this  impossibility  of  selling  the  slaves  certainly 
does  not  interpose  any  reason  why  the  land  should  not 
be  sold,  because  the  deed  required  him  to  sell  the  slaves 
before  he  should  sell  the  land.  This  would  be  to  de- 
clare in  effect  that  the  slaves  alone  were  pledged  as 
security  for  the  debt,  when  by  the  solemn  deed  of  the 
parties  the  land  is  also  dedicated  to  its  payment.  The 
very  object  of  giving  the  second  deed  was  to  give  a 
better  security  for  the  debt  than  the  property  conveyed 
in  the  first  deed,  which  only  conveyed  the  slaves  and 
the  life  estate  of  Brown  in  the  land.  It  is  manifest 
that  it  was  the  dissatisfaction  of  the  debtor  with  the 
security  of  the  first  deed  that  prompted  the  execution 
of  the  second.  The  construction  insisted  upon  by  the 
appellant's  counsel  would  defeat  the  manifest  intention 
of  the  parties. 

The  court  is  further  of  opinion  that  the  loss  of  the 
slaves,  as  a  part  of  the  security,  was  not  occasioned  by 
the  postponement  of  the  sale  by  the  trustee.  The  sale 
advertized  to  take  place  on  the  20th  February  1860  was 
not  prevented  by  any  action  of  the  creditor  or  of  his 
assignee,  but  was  postponed  on  account  of  the  action 
of  the  appellant  herself.  It  was  done  at  her  earnest 
and  persistent  request.  It  was  done  in  her  interest 
and  for  her  benefit. 

The  trustee  was  present  to  make  the  sale  at  the  time 
duly  advertized.     A  crowd  was  then  present,  drawn 
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to  the  sale  by  the  advertisement     The  slaves  were     1876. 
then  present,  and  they  were  then  slaves.   •  They  would   ^Terai.  ^ 

nndoubtedly  then  have  been  sold  but  for  the  earnest 

and  active  interference  of  the  appellant  and  friends  in-  Thurmond 
terceding  in  her  interest.  Woods' 

She  was  greatly  and  naturally  distressed  that  the 
debt  had  not  been  paid,  and  that  the  property  must  be 
Bold.  She  made  earnest  and  tearful  appeals  to  her 
uncle,  the  appellee's  testator,  to  prevent  the  sale.  He 
yielded  to  those  appeals,  and  paid  the  debt  secured  by 
the  deed,  and  thus  the  sale  was  prevented.  The  ap- 
pellant ought  not  now  to  allege  in  a  court  of  equity 
that  the  loss  of  the  slaves  was  caused  by  a  pos;tpone- 
ment  of  the  sale,  and  that  this  loss  should  fall  upon  the 
estate  of  her  uncle,  who  yielded  to  her  earnest  solici- 
tation, and  in  her  interest  and  for  her  benefit  put  an 
end  to  the  sale.  Nor  should  his  failure  to  order  an 
execution  of  the  trust  deed  before  his  death,  and  before 
the  emancipation  of  the  slaves,  now  be  urged  as  a  rea- 
son why  his  estate  should  lose  this  debt  so  justly  due 
him.  Surely  his  benevolence  to  hdr,  and  his  indul- 
gence to  her  husband  for  many  years,  ought  not  to 
avail  as  a  reason  for  casting  the  loss  of  the  slaves  upon 
his  estate. 

The  court  is  further  of  opinion  that  there  is  po  suffi- 
cient proof  in  the  cause  to  show  that  James  Woods,  the 
uncle  of  the  appellant,  had  ever  made  to  her  a  gift  of 
this  debt  due  from  her  husband,  or  that  he  ever 
promised,  with  or  without  any  consideration,  that  the 
trust  created  by  the  deeds,  which  were  assigned  to 
him  with  the  debt,  should  never  be  executed.  On  the 
contrary,  the  court  is  of  opinion  that  it  is  clearly 
proved  that  Woods  did  not  voluntarily  and  without 
solicitation  pay  this  debt,  but  that  he  hesitated  long 
before  he  agreed  to  do  so;  at  first  positively  refused, 
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1876.     and  did  not  consent  to  do  so  until  it  was  stipulated  that 
Toti.  ^  the  creditor  should  assign  and  transfer  to  him  both  the 

bond  and  the  deed  securing  it.     It  was  only  upon  this 

Thurmond  express  Condition,  stated  in  writing  in  the  body  of  the 
Woods'  receipt  for  the  money  paid  to  the  trustee,  that  he  con- 
sented to  take  the  place  of  the  creditor  and  to  stop  the 
sale  of  the  property.  This  paper  was  carefully  filed 
away  among  his  papers,  and  passed  into  the  hands  of 
his  executor  upon  his  death,  who  obtained  from  Moon, 
the  creditor,  a  more  formal  assignment.  Whatever 
may  have  been  his  intention  at  the  time  he  paid  the 
debt,  with  reference  to  settling  this  property  upon  his 
niece,  that  intention  was  never  carried  out.  Abd  at 
his  death  this  debt  with  its  securities  was  part  of  his 
estate,  which,  upon  his  death,  passed  to  his  executor; 
and  it  was  the  duty  of  that  executor  to  collect  the 
debt  by  enforcing  the  execution  of  the  trust. 

The  court  is  further  of  opinion  that  in  this  contro- 
versy between  her  and  the  creditors  of  her  husband 
the  appellant  cannot  be  regarded  as  the  surety  of  her 
husband,  or  as  a  mere  guarantor  for  the  payment  of 
the  debt;  and  that  as  against  them  she  can  claim  none 
of  the  rights  of  mere  surety  or  guarantor.  She  united 
with  her  husband  in  conveying  her  land  to  a  trustee 
for  the  payment  of  this  debt.  The  deed  was  executed 
in  the  mode  prescribed  by  the  statute.  There  is  no 
pretence  that  any  fraud  was  practiced  upon  her,  or 
that  she  did  not  know  her  rights,  and  fully  understand 
the  consequences  of  her  act  and  deed. 

The  deed  must  now  be  held  to  be  what  it  purports 
to  be,  and  what  the  parties  intended  it  to  be,  and  the 
trust  must  be  enforced  as  the  terms  of  the  deed  and 
the  law  require. 

Decree  afpirmbd. 
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Gage  v.  Crockett. 

September  21. 

To  give  the  court  of  appeals  jurisdiction  of  a  cause,  except  in  certain  cases       1876. 
specified,  the  judgment  or  decree  must  amount  to  {500,  principal  and      Term 
interest,  at  the  date  of  the  judgment  or  decree,  except  where  the 
claim  of  the  plaintiff  is  more  than  that  aiAount,  and  he  applies  for  the 
appeal. 

This  case  was  argued  at  Wy  theville,  but  was  decided 
at  Staunton.  It  was  a  case  in  which  S.  S.  Crockett  re- 
covered a  judgment  in  the  circuit  court  of  Wythe 
county  against  Aaron  D.  Gage,  garnishee  of  Edward 
Shelley,  on  the  22d  of  September  1875,  for  an  amount, 
principal  and  interest  at  the  date  of  the  judgment,  a 
little,  lees  than  $500;  but  when  the  supersedeas  was  ap- 
plied for  and  obtained  by  Qage,  it  amounted  to  more 
than  that  sum.  The  appellee,  Crockett,  moved  the 
court  to  dismiss  the  appeal,  on  the  ground  that  the  mat- 
ter in  controversy  was  not  sufficient  to  give  this  court 
jurisdiction. 

Boiling^  for  the  motion. 
Gilmore^  against  the  motion. 

Staples,  J.,  delivered  the  opinion  of  the  court. 

At  the  time  the  judgment  was  recovered  against  the 
appellant  in  the  court  below  it  amounted  to  a  fraction 
less  than  five  hundred  dollars.  When,  however,  the  ap- 
peal was  applied  for  and  obtained,  the  amount  due, 


Digitized  by 


Google 


736  COURT   OP  APPEALS    OP   VIRGINIA. 

1876.  including  principal  and  interest,  exceeded  that  sum. 
Term.  The  question  is,  whether  this  court  has  jurisdiction. 
In  considering  applications  for  appeals  and  writs  of 


Gage  error,  this  court  has  uniformly  acted  upon  the  idea 
Crockett,  that  the  date  of  the  judgment  or  decree  is  to  be  looked 
to  in  order  to  determine  the  amount  in  controversy. 
The  learned  counsel  insists  th^t  this  practice  is  erro- 
neous, that  in  ascertaining  the  amount  in  controversy 
reference  should  be  had  to  the  date  of  the  appeal,  so 
that  if  the  sura  then  due,  including  principal  and  in- 
terest, is  five  hundred  dollars  or  upwards,  this  court 
has  jurisdiction,  although  the  judgment  was  in  &ct 
rendered  for  a  less  sum. 

We  have  given  the  subject  a  careful  consideration, 
and  we  see  no  reason  for  any  change  in  the  rule  adopted 
by  the  court.  The  constitution  declares  that  the  su- 
preme court  shall  not  have  jurisdiction  in  civil  cases 
where  the  matter  in  controversy,  exclusive  of  costs,  is 
less  in  value  or  amount  than  five  hundred  dollars,  ex- 
cept in  certain  enumerated  cases  not  necessary  now 
to  mention.  What  then  is  the  construction  to  be 
placed  upon  this  provision  ?  Does  it  refer  to  the  mat- 
ter in  controversy  in  this  court  or  in  the  lower  court? 

According  to  the  decisions  of  the  supreme  court  of 
the  United  States,  in  order  to  determine  "the  matter 
in  controversy,*'  recurrence  must  be  had  to  the  subject 
for  which  the  suit  is  brought,  and  on  which  issue  is 
joined.  Where  the  plaintiflT  sues  for  money,  and 
claims  in  his  declaration  more  than  two  thousand  dol- 
lars, but  by  the  ruling  of  the  court  obtains  a  judgment 
for  less,  he  is  entitled  to  an  appeal,  because  as  to  him 
the  matter  in  controversy  is  the  sum  claimed,  and  upon 
a  new  trial  he  may  obtain  a  recovery  for  that  sum  or 
more. 

But  if  the  plaintiff  is  satisfied  with  a  judgment  for 
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less  than  two  thousand  dollars,  the  defendant  cannot     1876. 

appeal,  because  as  to  him  the  only  matter  in  contro-  %*^™ 
versy  is  the  judgment,  and  that  being  for  a  less  sum 


erm. 


than  two  thousand  dollars,  the  jurisdiction  of  the  ^*g« 
court  does  not  attach.  While,  therefore,  the  amount  Crockett* 
actually  in  controversy  is  the  criterion  of  jurisdiction 
in  all  cases,  so  far  as  the  defendant  is  concerned,  the 
sum  for  which  the  judgment  was  rendered  at  its  date 
is  alone  looked  to  in  order  to  determine  the  amount  or 
subject  matter.  This  is  the  well  settled  doctrine  of 
the  supreme  court  of  the  United  States.  1  Brightley's 
Digest,  page  288,  note. 

This  court  has  uniformly  adopted  substantially  the 
same  rule.  It  also  looks  to  the  amount  actually  in  dis- 
pute between  the  parties.  If  the  plaintiff  claims  in 
his  declaration  or  bill  money  or  property  of  greater 
value  than  five  hundred  dollars,  he  is  entitled  to  his 
appeal  or  writ  of  error,  although  the  judgment  may 
be  for  less.  On  the  other  hand,  the  defendant  in  the 
very  same  case  is  denied  an  appeal  for  the  reason  al- 
ready given,  and  that  is,  the  plaintiff  being  satisfied, 
the  only  matter  of  controversy  is  the  judgment,  which 
being  for  less  than  five  hundred  dollars,  there  is  no 
ground  for  the  jurisdiction  of  this  court. 

The  learned  counsel  argues  that  an  aflSrmance  by  the 
supreme  court  of  the  United  States  does  not  change 
the  judgment  or  decree  appealed  from,  whereas  an 
affirmance  by  this  court  has  that  effect;  and  he  argues, 
'  the  rule  in  regard  to  appeals  ought  therefore  to  be  dif- 
ferent. Upon  an  affirmance  by  the  supreme  court  of 
the  United  States,  interest  is  calculated  from  the  date 
of  the  judgment  below  till  paid,  at  the  same  rate  that 
similar  judgments  bear  interest  in  the  courts  of  the 
state  where  the  judgment  is  rendered.    When  the 

writ  of  error  is  sued  out  merely  for  delay,  damages  at 
Vol.  xxvn — 93 
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1876.     the  rate  of  ten  per  centum  are  awarded  on  the  judg- 
Term.^'^  ment  from  its  date.    Upon  an  affirmance  by  this  court, 

interest  is  computed  upon  the  whole  amount  of  the  ro- 

^^^     covery,  including  interest  and  costs.     In  both  courts 
Crockett,  interest  is  given  by  way  of  compensation  for  the  delay 
occasioned  by  the  appeal.     In  neither  court  is  any 
change  effected  by  an  affirmance  of  the  judgment. 

In  the  courts  of  this  state  judgments  (as  also  de- 
crees) usually  bear  interest  from  their  date.  But  it 
has  never  been  supposed  that  the  defendant  by  his 
own  default  in  paying  the  judgment  could  obtain  for 
himself  a  right  of  appeal,  which  he  did  not  possess, 
without  such  default.  According  to  the  rule  insisted 
on  by  the  learned  counsel,  the  defendant  has  only  to 
postpone  his  application  for  an  appeal  until  the  accu- 
mulation of  interest  is  sufficient  to  give  the  jurisdic* 
Hon.  The  plaintitF  may  do  the  same  thing.  If  his 
claim  is  for  less  than  five  hundred  dollars,  and  there  is 
a  judgment  against  him,  he  can  also  delay  his  appeal 
until  the  necessary  amount  is  obtained,  and  thus  by 
his  delay  confer  upon  this  court  cognizance  of  a  case 
it  did  not  have  when  the  erroneous  decision  was  made* 
The  jurisdiction  of  this  court  ought  to  be  governed  by  . 
certain  fixed  rules  and  principles  of  law,  and  not  made 
to  depend  upon  the  pleasure  or  caprice  of  parties.  In 
ascertaining  the  amount  in  controversy  therefore  within 
the  meaning  of  the  constitution,  recurrence  must  be 
bad  to  the  date  of  the  judgment  below,  and  not  to  the 
sum  due  at  some  subsequent  period  by  the  accumula- 
tion of  interest.  For  these  reasons  the  appeal  must 
be  dismissed,  as  improvidently  allowed. 

The  judgment  was  as  follows : 

This  cause,  which  is  pending  in  this  court  at  its 
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place  of  session  at  Wytheville,  having  been  partly     1876. 
heard  but  not  determined  at  said  place  of  session,  this   ^erai. ' 

-day  came  here  the  parties  by  their  counsel,  and  the  court ; 

having  maturely  considered  the  transcript  of  the  record  ^^ 
of  the  judgment  aforesaid,  and  the  arguments  of  coun-  Crockett. 
sel,  is  of  opinion,  for  reasons  stated  in  writing  and  filed 
with  the  record,  that  the  amount  of  the  judgment  at  its 
date  being  under  |500,  this  court  has  no  jurisdiction. 
It  is  therefore  considered  that  the  supersedeas  aforesaid 
be  dismissed  as  improvidently  awarded,  and  the  de- 
fendant in  error  recover  against  the  plaintiff  in  error 
his  costs  by  him  about  his  defense  in  this  behalf  ex- 
pended. And  it  is  further  ordered  that  this  judgment 
be  entered'on  the  order  book  here,  and  forthwith  cer- 
tified to  the  clerk  of  the  court  where  the  cause  is 
pending,  who  shall  enter  the  same  on  his  order  book, 
and  certify  it  to  the  said  circuit  court  of  Wythe  county. 

Appeal  dismissed. 
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Sftumion. 

Cleyingbr  ^  cds.  V.  Millbr. 

September  21. 

1876.      A  sheriff  or  other  officer  who  pays  an  execution  in  his  hands  for  collec- 

September  ^^^^^  without  an  assignment  at  the  time,  of  the  judgment  on  which  it 

is  founded  or  the  debt,  is  not  entitled  to  be  subrogated  to  the  lien  of 

the  creditor  whose  debt  he  has  paid,  as  against  other  creditors  haying 

liens  by  judgment  or  otherwise. 

Quinn  &  Ritter  filed  their  bill  in  the  circuit  court 
of  Frederick  county,  claiming  to  be  creditors  by  judg- 
ment of  Harrison  Bowers,  and  seeking  to  subject  his 
estate  real  and  personal  to  satisfy  their  debt.  They 
stated  that  there  were  liens  by  deed  upon  the  land  and 
also  judgments  which  were  liens  upon  it.  A  commis- 
sioner was  directed  to  take  an  account  of  the  liens 
upon  the  land  of  Bowers;  and  he  made  a  report  in 
April  1873.  The  report  showed  that  the  debts  ex- 
ceeded the  estimated  value  of  the  property;  but  it  is 
only  necessary  to  refer  to  one  matter.  It  appears  from 
the  report,  that  of  the  executions  against  Bowers  that 
went  into  the  hands  of  L.  A.  Miller,  either  as  sheriff  or 
deputy  sheriff,  five,  amounting  principal  and  interest 
to  upwards  of  $1,700,  were  paid  by  him  to  the  plain- 
tiffs or  their  attorney;  he  not  returning  the  executions 
satisfied,  but  holding  the  judgments  as  his  own,  though 
without  assignment,  and  without  request  from  Bowers 
to  pay  them.  One  judgment  in  favor  of  T.  P.  Wat- 
kins,  was  assigned  by  Watkins  to  J.  G.  Miller,  who 
had  paid  the  execution.  The  commissioner  reported 
these  judgments  as  subsisting  liens  upon  the  lands  of 
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Bowers;  and  A.  Clevinger,  J.  F.  Keckley  and  the     1876. 
National  Bank  of  Martinsburg  being  creditors  of  Bow-    toti. 

ers  by  subsequent  deeds  of  trust,  excepted  to  the  report 

in  this  respect.  ^^I"!^^' 

The  cause  came  on  to  be  heard  on  the  13th  of  No- 
vember 1874,  when  the  court  overruled  this  and  all 
other  exceptions  to  the  report,  and  made  a  decree  di- 
recting the  debts  reported  by  the  commissioner  to  be 
paid  according  to  their  priorities.  And  thereupon 
Clevinger  and  Keckley  applied  to  a  judg^  of  this  court 
for  an  appeal;  which  was  allowed. 

Barton  and  Boyd^  for  the  appellants. 

Parker^  for  the  appellee. 

Staples,  J.,  delivered  the  opinion  of  the  court. 

At  common  law  payment  utterly  extinguishes  the 
debt  and  every  security  given  for  it.  A  surety  who 
makes  such  payment  becomes  thereby  only  a  simple 
contract  creditor  of  the  principal  debtor.  Courts  of 
equity,  however,  interpose  to  keep  alive  the  debt  for 
the  benefit  of  the  surety.  In  these  courts  he  is  subro- 
gated to  all  the  rights  and  remedies  of  the  creditor, 
and  entitled  to  enforce  all  his  liens,  priorities  and 
means  of  payment.  The  doctrine  of  subrogation  does 
not  stand  upon  contract,  express  or  implied,  but  upon 
principles  of  natural  justice.  As  it  is  purely  a  crea- 
ture of  equity  it  is  only  enforced  in  those  cases  where 
its  application  is  just,  and  sanctioned  by  the  obliga- 
tions of  good  faith  and  sound  policy.  1  Lead.  Cases 
in  Equity  88. 

And  further,  it  is  only  enforced  in  behalf  of  sureties 
and  others  who  are  required  to  pay  in  order  to  protect 
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1876.    their  own  interests,  and  never  in  favor  of  mere  volan- 
^OTi.^"^  teers.    In  the  Bank  of  the  United  States  v.  Winston,  2 

Brock.  R.  264,  Judge  Marshall  said,  "there  was  no 

Oevinger  ^^AQ  in  which  the  doctrine  of  subrogation  has  been  en- 
V.       forced  in  favor  of  one  not  bound  by  the  original  con- 
*  ^^'    tract  who  discharged  it  as  a  volunteer.     He  would 
not  say  it  might  not  be  done ;  but  if  it  may,  equity 
will  consider  all  the  circumstances  and  impose  equita- 
ble terms." 

We  are  now  to  consider  whether  consistently  with 
these  principles  a  sheriff  having  executions  in  hb 
hands  and  paying  them  to  the  creditor  is  entitled, 
without  an  assignment  of  the  debt,  to  be  subrogated 
to  the  lien  of  such  creditor  upon  the  real  estate  of  the 
debtor,  as  against  other  subsequent  judgment  creditors. 
The  question  is  one  of  the  firpt  impression  in  this 
state.  It  has  never  been  passed  upon  by  this  court, 
and  the  books  show  but  few  cases  upon  the  subject  in 
other  states.  It  must  therefore  be  determined  exclu- 
sively upon  principle. 

In  the  first  place,  it  is  the  duty  of  a  sheriff  having  an 
execution  in  his  hands,  to  collect  the  money,  or  to  levy 
and  sell,  and  pay  the  proceeds  into  court  or  to  the 
plaintiff;  and  further,  to  make  prompt  return  of  the 
execution.  If  the  defendant  has  no  effects  upon  which 
a  levy  can  be  made,  the  officer  should  return  the  pro- 
cess with  a  statement  of  the  facts.  This  is  the  pre- 
cept of  the  writ,  and  the  command  of  the  law.  If 
the  sheriff  fails  to  levy  in  a  proper  case,  or  having 
levied,  fails  to  sell  without  a  sufficient  cause,  he  is  lia- 
ble to  a  fine,«and  to  make  good  to  the  creditor  the 
amount  of  the  debt  This  liability,  however,  does  not 
arise  out  of  any  supposed  relation  of  principal  and 
surety  between  the  sheriff  and  the  debtor  in  the  exe- 
cution.   It  is  the  mere  consequence  of  official  miscon- 
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duct    It  is  the  penalty  imposed  by  the  law  for  a     i876. 
plain  breach  of  duty.  ^Tenn. 

It  has  been  held  in  a  number  of  cases,  that  an  officer 

charged  with  the  collection  of  moneys  due  individuals  ^^^^^^^ 
or  the  government,  who  pays  the  taxes  or  debt  of  an-      y- 

...  .         Miller. 

other  person,  cannot  maintain  an  action  to  recover  the 
same  in  the  absence  of  a  prior  request  or  a  subsequent 
promise.  Kidder  v.  Townsendy  3  John.  R.  430;  Beach 
Y.  Vandenburghj  10  John.  R.  369;  Overseers  of  Wallkill 
V.  Overseers  of  Manmakating,  14  John.  R.  87. 

In  Lipscomb^s  admW  v.  Winston  adrtCr  of  LUUepagej 
1  Hen.  &  Mun.  453,  this  court  held,  that  a  sheriff 
having  indulged  a  man  for  his  taxes,  on  paying  the 
same  into  the  treasury  in  his  behalf,  might  recover  the 
amount  with  interest;  but  this  was  upon  an  express 
promise  of  indemnity.  This  decision  was  made  by 
two  judges  in  a  court  of  three;  and  not  without  a  ve- 
hement protest  from  Jadge  Tucker^  who  declared  that 
a  contract  more  flagrantly  in  maleficio  never  was  brought 
brought  to  the  view  of  the  court. 

It  is  very  clear,  that  if  the  sheriff  stands  in  the  rela- 
lation  of  surety  to  the  delinquent  debtor,  it  is  perfectly 
competent  for  him  to  pay  the  money  to  the  creditor, 
and  without  a  prior  request  or  subsequent  promise,  to 
maintain  an  action  against  the  person  for  whom  the 
payment  is  made.  A  surety  may,  at  any  time,  volun- 
tarily pay  the  debt  after  it  is  due;  and  he  is  at  once 
entitled  to  his  action.  These  considerations  are  suf- 
ficient to  show  the  wide  distinction  between  one  who 
assumes  a  liability  for  another  by  contract,  and  him 
whose  liability  flows  from  a  breach  of  official  duty. 

It  has  already  been  seen  that  the  failure  to  levy  and 
Bell  in  a  proper  case  is  a  violation  of  the  official  bond, 
as  well  as  of  the  precept  of  the  writ.  It  is  a  wrong 
to  the  plaintiff  in  the  execution,  to  other  creditors  of 
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1876.     the  debtor,  and  to  the  public  who  are  interested  in  the 

T^.^^  just  and  proper  discharge  of  official  trusts.     Such  in- 

dulgence  to  the  debtor  is  often  not  only  an  injury  to 


^ft^^if*^'^  him  and  his  creditors,  but  its  tendency  is  to  involve 
V.  the  sureties  of  the  sheriff"  in  expensive  and  sometimes 
ruinous  litigation.  It  leads  to  the  diversion  of  funds 
in  the  hands  of  the  officer  from  their  proper  destina- 
tion, for  the  purpose  of  dispensing  favors  and  indnl- 
gencies  to  those  whom  he  desires  to  befriend  or 
conciliate. 

Whilst  the  debtor's  property  is  ostensibly  subject  to 
the  lien  of  the  execution  held  by  the  sheriff,  it  is  per- 
mitted to  remain  in  the  possession  of  the  debtor,  sub- 
ject to  his  control,  and  thus  effectually  protected 
against  the  claims  of  other  creditors.  When  the 
debtor's  personal  effects  are  properly  applied  to  the 
satisfaction  of  the  older  judgments,  the  subsequent 
judgment  creditor  may  successfully  assert  his  lien 
upon  the  land.  But  if  the  debtor  is  permitted  through 
the  indulgence  or  the  connivance  of  the  sheriff',  to 
consume  or  dispose  of  his  goods  and  chattels,  and  the 
sheriff  is  then  allowed  to  stand  in  the  shoes  of  the 
prior  creditor  and  enforce  his  liens  upon  the  land,  it  is 
obvious  that  in  a  large  majority  of  cases  the  junior 
creditor  will  be  the  sufferer. 

When  an  execution  is  satisfied,  it  is  the  duty  of  the 
officer  to  make  return  according  to  the  fact.  Parties 
dealing  with  the  debtor  upon  the  faith  of  such  return, 
may  justly  conclude  that  the  lien  of  the  judgment  and 
execution  has  been  fully  discharged.  To  permit  the 
sheriff  at  any  future  period  to  enforce  such  lien  in  the 
face  of  his  own  return,  against  other  creditors,  is  to 
encourage  official  delinquency  by  according  to  it  a 
superior  equity. 

Such  are  but  a  small  part  of  the  evils  resulting  from 
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the  doctriue  of  sabrogatioD  when  applied  to  sherifts     1876. 
and  other  officers  charged  with  the  collection  of  debts.     Tom. 

So  far  as  my  investigation  has  extended,  it  has  met 

with  but  little  favor  by  the  courts.  In  the  People  v.  ^^^"^^^ 
Onondaga^  19  Wend.  R.  79,  the  sheriff  levied  upon  v. 
personal  property  sufficient  to  satisfy  the  execution, 
but  left  it  in  the  possesion  of  the  defendant.  The  lat- 
ter having  eloined  the  property,  the  sheriff  was  com- 
pelled to  pay  the  debt.  He  thereupon  procured  an 
Assignment  of  the  judgment.  The  supreme  court  of 
New  York  was  of  opinion  that  the  sheriff  was  entitled 
to  be  subrogated  in  the  place  of  the  creditor  as  against 
the  debtor,  but  not  as  against  purchasers  of  his  real 
•estate  on  subsequent  judgments  and  executions.  (It 
seems  that  these  creditors  were  the  purchasers  at  the 
sales  made  for  their  benefit.)  The  court  says  that  al- 
though the  debtor  subtracted  the  property  before  the 
subsequent  judgment  creditors  got  their  judgments, 
the  levy  by  the  sheriff  might  well  have  induced  them 
to  suppose  the  first  judgment  was  satisfied,  and  led 
them  on  in  their  own  suits  to  expense  and  trouble. 
All  this  was  very  likely  in  consequence  of  the  neglect 
of  Luther  the  sheriff." 

It  will  be  perceived  that  the  supreme  court  of  New 
York  denied  to  the  sheriff  the  right  of  subrogation  as . 
against  creditors  and  purchasers,  although  he  had  ob- 
tained an  assignment  of  the  judgment  Without 
controverting  the  justice  of  this  decision  in  the  par- 
ticular case,  it  would  seem  very  clear  that  the  sheriff 
by  obtaining  from  the  creditor  an  assignment  of  his 
Judgment,  would  necessarily  be  entitled,  as  assignee, 
to  all  his  liens  and  priorities.  The  sheriff  has  the 
same  right  of  purchasing  the  debt  that  others  have; 
and  such  purchase  necessarily  carries  with  it  all  the 

remedies  for  its  enforcement  to  which  the  assignor 
Vol.  xxvii — 94 
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1876.     was  entitled.     When,  therefore,  the  officer  becomes 
Tem.  ^  assignee  of  the  judgment,  and  makes  a  true  and  per- 

■ feet  return  of  the  execution,  he  is  entitled  to  the  lien, 

^^&^^^^  and  no  injustice  is  done  to  creditors  or  purchasers. 
*      V.  The  learned  counsel  for  the  appellee  concedes,  that 

where  the  sheriff  is  compelled  to  satisfy  the  debt  in 
consequence  of  his  own  default  in  levying  and  selling, 
he  cannot  maintain  an  action  for  the  recovery  of  the 
money;  nor  is  he  entitled  to  a  right  of  subrogation. 
He  insists,  however,  that  in  this  case  there  was  no  such 
default,  because  the  debtor  owned  no  personal  property 
out  of  which  the  executions  could  have  been  made. 
If  such  was  the  fact — if  the  debtor  had  no  effects  upon 
which  a  levy  could  be  made,  it  was  the  officer's  duty  to 
return  the  executions.  He  was  certainly  under  no  ob- 
ligation to  pay  them.  It  is  incredible  that  a  sheriff 
under  such  circumstances,  would  voluntarily  assume 
the  payment  of  debts  to  the  amount  of  a  thousand  dol- 
lars or  more,  for  which  he  was  in  no  manner  liable. 
The  just  inference  is,  that  he  made  the  payments  be- 
cause he  well  knew  he  had  by  his  default  become  re- 
sponsible to  the  creditors.  Both  the  sheriff*  and  the 
execution  debtor  were  examined  in  this  case,  and 
neither  of  them  intimated  that  the  executions  could  not 
have  been  made  out  of  the  debtor's  property.  On  the 
contrary,  it  may  be  fairly  .inferred  from  the  testi- 
mony, that  the  failure  to  do  so  proceeded  either  from 
negligence  on  the  part  of  the  sheriff,  or  an  indisposi- 
tion to  levy  and  sell.  We  do  not  mean  to  intimate 
that  the  result  would  be  different  even  if  the  facts 
were  as  stated  by  the  learned  counsel.  It  is  sufficient 
to  say,  that  his  suggestions  are  not  sustained  by  the 
evidence. 

In  considering  this  case  we  have  not  deemed  it 
necessary  to  notice  particularly  the  testimony  adduced 
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by  the  parties.    There  are  but  two  witnesses,  the  ap-     1876. 
pellee  and  the  debtor.     Their  testimony  is  so  conflict-   ^xerm. 

ing  that  no  safe  conclasion  can  be  drawn  from  it.     We 

have  thought  it  best  to  rest  our  decision  upon  certain  ^|f^^^' 
well-defined  principles,  with  a  view  to  some  general       v. 
rule  for  the  adjudication  of  future  controversies  of  a      *  ^' 
like  character.     The  result  is  that  the  decree  of  the 
circuit  court  Inust  be  reversed,  and  a  decree  entered  in 
conformity  with  the  views  herein  expressed. 

The  decree  was  as  follows : 

This  day  came  again  the  parties  by  their  counsel, 
and  the  court  having  maturely  considered  the  tran- 
script of  the  record  of  the  decree  aforesaid,  and  the 
arguments  of  counsel,  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  a  sheriff  or 
other  officer  who  pays  an  execution  in  his  hands  for 
collection,  without  an  assignment  at  the  time  of  such 
judgment  or  the  debt,  is  not  entitled  to  be  subrogated 
to  the  lien  of  the  creditor  whose  debt  he  has  paid,  as 
against  other  creditors  having  liens  by  judgment  or 
otherwise.  The  circuit  court  therefore  erred  in  hold- 
ing, that  the  appellee  had  a  right  of  subrogation  in 
this  case  to  the  lien  of  the  judgment  creditors  whose 
executions  had  been  paid  by  him  without  having  ob- 
tained an  assignment  or  transfer  of  the  judgments  or 
the  debts  secured  thereby.  It  is  therefore  decreed  and 
ordered  that  for  this  error  the  decree  of  the  circuit 
court  be  reversed  and  annulled;  and  that  the  appellee 
pay  to  the  appellants  their  costs  by  them  expended  in 
the  prosecution  of  their  appeal  aforesaid  here.  And  this 
court  proceeding  to  pronounce  such  decree  as  the  said 
circuit  court  ought  to  have  pronounced,  it  is  decreed 
and  ordered,  that  the  first  exception  taken  by  the 
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1876.     creditors  Clevinger,  Keckley,  and  the  National  Bank 
T^.  ^  o{  Martinsburg  to  the  report  of  commissioner  Hnck, 

be  sustained,  except  as  to  the  judgment  in  fevor  of  T. 

^&^^^"  P.  Watkins,  of  which  the  appellee  being  an  assignee,  is 
V.  enti titled  to  subrogation  to  the  judgment  lien  of  said 
Watkins.  It  is  further  decreed  and  ordered  that  this 
cause  be  remanded  to  the  circuit  court  to  be  proceeded 
with  in  conformity  with  the  principles  helVein  declared. 
Which  is  ordered  to  be  certified  to  the  said  circuit 
court  of  Frederick  county. 

Decree  reversed. 
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SHimvtm. 

KlOHARDSON  V.  INSURANCE  COMPANY  OP  VaLLBY  OP  Va. 

September  28. 

I.  R.  borrowed  in  1861,  |i,65o  from  an  Insurance  Company,  for  which  he  ^  i 
gave  his  note  imder  seal,  payable  on  demand;  and  he  deposited  with  Term, 
the  company  sixty  shares  of  its  stock,  as  security  for  the  debt ;  and 
by  endorsement  on  the  note  he  authorized  a  sale  of  the  same  by  the 
company  if  the  note  was  not  paid  when  required  by  the  company. 
The  dividends  on  this  stock  were  credited  on  the  note  up  to  July 
1864,  reducing  the  note  to  |i,o5o.  To  an  action  of  debt  on  the  note 
R  craves  oyer  of  these  endorsements  and  then  says :  "  that  the  sixty 
shares  of  stock  pledged  by  him  to  plaintiff,  as  set  forth  in  the  endorse- 
ment, remained  in  the  exclusive  management,  custody  and  control  of 
the  plaintiff,  from  the  date  of  said  obligation  hitherto,  and  that  during 
this  period,  the  plaintiff  had  so  carelessly  and  improvidently  managed 
and  controlled  said  stock  as  that  the  same  had  become  utterly  worth- 
less, unavailing  and  lost  to  defendant  as  property.  And  thereby  de- 
fendant has  sustained  loss  to  the  amount  in  value  of  1 1,500;  and  . 
this  amount  he  now  offers  to  set  off  against  plaintiffs  demand." 
Held: 

1.  The  plea  is  bad,  because  it  does  not  set  forth  and  show  what 

acts  the  plaintiff  had  done,  or  omitted  to  do,  in  regard  to  the 
stock ;  which  acts  were  intended  to  be  complained  of  in  the 
plea.  It  does  not  therefore  sufficiently  appear  whether  such 
acts  or  omissions  constitute  a  good  defence  to  the  action. 

2.  If  the  plea  had  said,  that  the  plaintiff  did  not  sell  the  stock,  or 

have  it  sold,  but  retained  possession  of  it  until  it  perished  in 
consequence  of  the  war,  it  would  not  have  been  a  legal  bar  to 
the  action.  The  stock  being  a  mere  pledge  as  collateral  secu- 
rity for  the  debt,  the  plaintiff  might  have  sold  it,  but  was  not 
bound  to  do  so;  at  least  without  being  required  by  the  de- 
fendant. 

This  was  an  action  of  debt  in  the  circuit  court  of 
Clarke  county,  brought  in  May  1873,  by  The  Insu- 
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1876.     ranee  Company  of  the  Valley  of  Virginia,  suing  for 
Term.^^the  use  of  William   Bird,  receiver,  against  John  D. 

Richardson,  upon  a  note  under  seal  for  $1,650,  bearing 

Richard 'n  ^^^^  j^^q  jg^^  1861,  payable  on  demand,  with  interest 
Ins.  Co.  of  from  the  1st  of  July  1860.  The  defendant  appeared 
ofvirgmiaand  filed  the  pleas  of  "payment,"  "set-off,"  and 
"the  statute  of  limitations,"  on  which  issues  were 
joined :  and  he  also  filed  a  special  plea  to  which  the 
plaintiff  demurred;  and  the  court  sustained  the  de- 
murrer. The  parties  waived  a  jury,  and  the  court 
rendered  a  judgment  in  favor  of  the  plaintiff  for  the 
amount  of  the  note,  subject  to  credits  which  re- 
duced it  to  $1,050,  with  interest  from  the  1st  of  July 
1864.  Richardson  thereupon  applied  to  a  judge  of 
this  court  for  a  writ  of  error  and  supersedeas;  which 
was  allowed.  The  only  question  in  the  case  was  upon 
the  special  plea,  and  that  is  given  in  the  opinion  of  the 
court. 

Holmes  Conrad^  for  the  appellant 

Parker^  for  the  appellee. 

MoNCURE,  P.,  delivered  the  opinion  of  the  court 

This  is  a  supersedeas  to  a  judgment  of  the  circuit 
court  of  Clarke  county,  recovered  by,  or  in  the  name 
of  The  Insurance  Company  of  the  Valley  of  Virginia 
against  John  D.  Richardson,  on  a  single  bill  obligatory 
for  sixteen  hundred  and  fifty  dollars,  dated  the  first 
day  of  June  1861,  payable  on  demand,  with  interest 
from  the  first  day  of  July  1860,  payable  annually. 
The  defendant  plead  payment,  set-off,  and  the  statute 
of  limitations,  to  which  the  plaintiff  replied  generaHy, 
And  issues  were  thereupon  joined.    Afterwards  a  spe- 
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cial  plea  was  filed  by  leave  of  the  court,  first  craving  1876. 
oyer  of  the  endorsements  on  the  said  obligation,  which  ^xem. 
are  set  out  in  the  plea,  and  consist  of  a  pledge  in  these 

words:  Richard  »n 

V. 

"  I  hereby  pledge  sixty  shares  of  stock  in  '  The  In-    vaiiey 
surance  company  of  the  Valley  of  Virginia,'  and  au-  ^^^"^s^"^** 
thorize   sale  of   the   same    by  the   secretary,  in   the 
event  of  the  non-payment  of  this  note,  whenever  re- 
quired by  the  board  of  directors. 

J.  D.  Richardson." 

Also  of  a  statement  showing  that  interest  on  the  obli- 
gation to  January  1st  1863,  was  cancelled,  that  the 
semi-annual  dividends  on  the  sixty  shares  of  stock 
were  regularly  credited  on  the  said  obligation  from 
January  1,  1863,  to  July  1,  1864,  inclusive,  each  of 
Baid  credits  amounting  to  $150;  that  interest  on  said 
obligation  at  the  same  dates  was  regularly  cancelled, 
and  that  the  balance  remaining  due  thereon  was  $1,050 
with  interest  from  July  1,  1864.  The  special  plea 
then  proceeded  in  these  words :  "  Whereupon  defend- 
ant says,  that  the  sixty  shares  of  stock  pledged  by  him 
to  plaintiff  as  set  forth  in  the  endorsement,  remained 
under  the  exclusive  management,  custody  and  control 
of  plaintiff  from  date  of  said  obligation  hitherto,  and 
that  during  this  period,  the  plaintiff  had  so  carelessly 
and  improvidently  managed  and  controlled  said  stock, 
as  that  the  same  had,  before  the  commencement  of 
this  suit,  become  utterly  valueless,  unavailing  and  lost 
to  defendant  as  property.  And  thereby  defendant  has 
sustained  loss  to  the  amount  of  $1,500;  and  this 
amount  he  now  offers  to  set-oft'  against  plaintiff's  de- 
mand." The  special  plea  was  sworn  to  by  the  defend- 
ant. The  plaintiff*  demurred  to  it,  and  the  defendant 
joined  in  the  demurrer;  which  upon  argument  was 
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1876.    sastained  by  tho  court.    Afterwards  to-wit:  on  the 
^era.  ^  2nd  day  of  March  1876;  the  case  came  on  to  be  tried 

-^ on  the  issues  which  had  been  made  up  on  the  other 

Richard  'n  pleas  as  aforesaid,  and  neither  party  demanding  a  jury, 
Ins.  Co.  of  it  was  considered  by  the  court  that  the  plaintiff  recover 
of  vtr^nia  against  the  defendant  $1,650,  the  debt  in  the  declara- 
tion mentioned,  with  six  per  centum  per  annum  inter- 
est thereon  from  July  1,  1860,  reduced  by  credits  to 
$1,050  with  six  per  centum  per  annum  interest  from  July 
1, 1864,  until  paid,  and  his  costs  by  him  about  his 
suit  in  that  behalf  expended.  To  this  judgment  the 
defendant  applied  to  a  judge  of  this  court  for  a  writ  of 
error  and  supersedeas;  which  were  accordingly  awarded. 
And  that  is  the  case  we  have  now  to  dispose  of. 

The  only  question  in  the  case  is  as  to  the  sufficiency 
of  the  special  plea.  Does  it  present  a  bar  to  the  ac- 
tion ?  We  are  decidedly  of  opinion  that  it  does  not 
Every  plea  in  bar  to  be  a  good  defence  to  the  action 
must  aver  with  sufficient  certainty  such  facts  as  amount 
to  a  legal  bar.  The  facts  must  be  set  out  with  such 
particularity  in  the  plea  as  to  inform  the  plaintiff  of 
the  nature  of  the  defence  intended  to  be  relied  on, 
and  thus  to  enable  him  to  reply  to  it,  to  make  up  the 
issue  thereon,  and  prepare  for  trial. 

Now  the  special  plea  in  this  case  certainly  does  not 
come  up  to  the  terms  of  this  legal  requisition.  It 
avers  that  "the  plaintiff  had  so  carelessly  and  im provi- 
dently managed  and  controlled  said  stock,  as  that  the 
same  had,  before  the  commencement  of  this  suit,  be- 
come utterly  valueless  and  unavailing  and  lost  to  the 
defendant  as  property."  But  it  does  not  set  forth  and 
show  what  acts  the  plaintiff  had  done  or  omitted  to  do 
in  regard  to  the  stock,  which  acts  or  omissions  were 
intended  to  be  complained  of  in  the  plea.  It  does  not 
therefore  sufficiently  appear  whether    such  acts  or 
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omissions  constitate  a  good  defence  to  the  action.     We     1876. 
may  conjecture  that  what  the  defendant  meant  by  the   ^Tem.^^ 

careless  and  improvident  management  and  control  of 

the  stock  referred  to  in  the  plea,  was  that  the  plaintiff  ^^^^^^^''^ 
did  not  sell  the  stock,  or  have  it  sold,  but  retained  ins.  Co.  of 
possession  of  it  until  it  perished  in  consequence  of  ofvtr^ia 
the  war.  This  can  only  be  a  conjecture  and  cannot  be 
assumed  as  the  real  intention  of  the  defendant  in  fram- 
ing his  special  plea.  But  even  if  it  could  be,  or  even 
if  the  plea  had  expressly  charged  the  fact,  "  that  the 
plaintiff  did  not  sell  the  stock,  or  have  it  sold,  but  re- 
tained possession  of  it  until  it  perished  in  consequence 
of  the  war,"  yet  that  fact,  assuming  it  to  be  a  fact, 
would  not  constitute  a  legal  bar  to  the  action.  The 
stock  was  a  mere  pledge  as  collateral  security  of  the 
payment  of  the  obligation.  The  plaintiff  might  have 
sold  it,  or  had  it  sold  for  the  payment  of  the  obligation, 
but  was  not  bound  to  do  so;  at  least  without  being  re- 
quired by  the  defendant;  and  it  is  not  averred  in  the 
plea  nor  is  it  pretended  as  matter  of  fact,  that  any  such 
requisition  ever  was  made,  or  that  the  defendant  ever 
said  anything  to  the  plaintiff  on  the  subject  of  such  a 
sale.  The  defendant  no  doubt  expected  when  he 
pledged  the  stock  to  the  plaintiff,  that  there  never 
would  be  any  occasion  for  the  sale  of  it,  but  that  the 
plaintiff  would  hold  possession  of  it  and  receive  the 
dividends  and  apply  them  to  the  debt  until  it  suited 
the  defendant's  convenience  to  pay  the  debt  and  thus 
redeem  the  stock;  or  until  the  plaintiff  chose  to  de- 
mand payment  of  the  debt,  and  it  was  not  otherwise 
convenient  for  the  defendant  to  make  such  payment 
than  by  a  sale  of  the  stock.  It  was  competent  for  the 
defendant  to  pay  the  debt  and  redeem  the  stock,  and 
he  ought  to  have  proceeded  in  that  way,  or  at  least 

have  notified  or  requested  the  plaintiff  to  sell  the  stock 
Vol.  xxvn— 95 
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1876.     if  he  wished  to  have  it  sold  for  the  payment  of  tiie 
Tenn.  ^  debt.     And  not  having  pursued  this  plain  course  which 

he  had  a  right  to  pursue,  he  cannot  justly  complain  of 

Richard  »n  ^^e  plaintiff  for  not  doing  or  having  had  done  what 
Ins.  Co.  of  he,  the  defendant,  might  himself  have  done,  and  ought 
of  vtr^ia  to  have  done  if  he  desired  it  to  be  done. 

It  can  hardly  be  necessary  to  refer  to  authority  in  sup- 
port of  the  foregoing  views.  It  can  be  found  in  abun- 
dance in  the  notes  to  the  cases  referred  to  in  the  petition 
for  a  writ  of  error — Pain  v.  Packard  and  King  v.  Baldwin^ 
2  American  Leading  cases,  5th  edition,  pp.  362-418.  As 
to  the  rights  and  duties  of  a  creditor  to  whom  property 
is  pledged  by  his  debtor  in  such  cases,  see  Rosen- 
baums  v.  Weedon^  Johnson  ^  Cfa.,  18  Gratt.  785,  and  the 
cases  cited  therein.  See  also  Burtners  v.  Keran^  24 
Gratt.  42,  in  which  the  opinion  delivered  by  Staples^J.^ 
was  concurred  in  l>y  the  other  judges.  It  was  there 
held  that  "  where  a  deed  is  procured  by  fraudulent  mis- 
representations, the  defence  can  only  be  made  at  law, 
in  the  mode  provided  by  the  statute;  Code  of  1860,  ch. 
17^2,  §  5;  and  the  defendant  should  file  a  special  plea, 
averring  the  fraud  or  special  circumstances  which  en- 
title him  to  relief  in  equity.  And  the  facts  should  be 
set  forth  with  sufficient  precision  and  certainty  to  ap- 
prize the  plaintiff  of  the  character  of  the  defence  in- 
tended to  be  made;  and  to  enable  the  court  to  decide 
whether  the  matter  relied  on  constitutes  a  valid  claim 
to  equitable  relief."  Such  is  the  statement  contained 
in  the  syllabus^  and  it  seems  truly  to  report  the  decision 
of  the  point.  The  principle  there  announced  directly 
applies  to  this  case  and  is  conclusive  of  it. 

We  are  of  opinion  that  there  is  no  error  in  the  judg- 
ment, and  that  it  ought  to  be  affirmed. 

Judgment  affirmed. 
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Pbrry  &  Co.  V.  Shenandoah  National  Bank  ^  ah. 

September  28. 

Jn  November  1873,  N  conveyed  to  C,  certain  real  and  personal  estate,  and  ^  L 
"  all  his  stock  in  trade  with  all  accretions  to  and  replenishments  of  Term, 
said  stock/'  in  trust  to  secure  and  indemnify  certain  endorsers  upon 
negotiable  notes  due  by  said  N.  And  if  the  said  notes  were  not  paid 
on  demand,  C,  upon  the  written  request  of  either  of  the  parties  se- 
cured, should  sell  the  said  property  according  to  law.  But  C  was  not 
to  be  responsible  for  any  of  said  property  until  he  was  ordered  to  sell 
the  same  as  aforesaid.  N  continued  in  possession  and  carried  on  his 
store  for  two  years,  and  until  all  the  goods  in  the  store  at  the  time  of  the 
deed  were  sold,  and  other  goods  bought  with  the  proceeds.  In  No- 
vember 1875,  under  an  execution  of  P  against  N,  the  goods  then  in 
store  were  levied  on.  Held  :  The  deed  is  fraudulent  per  sf,  and  P 
is  entitled  to  the  proceeds  of  the  sale  of  said  goods  under  his  execu- 
cution. 

This  was  a  creditor's  bill  in  the  circuit  court  of 
Frederick  county,  brought  by  Joshua  Persinger  and 
others,  creditors  of  James  A.  Nulton,  to  have  the  prop- 
erty mentioned  in  a  number  of  deeds  of  trust  disposed 
of  under  the  direction  of  the  court.  The  facts  in  rela- 
tion to  the  only  question  involved  in  this  appeal,  are 
stated  by  Judge  Christian  in  his  opinion. 

Barton  ^  Boydy  for  the  appellants. 

WUliams  ^  Williams  and  Holmes  Conrad^  for  the  ap- 
pellees. 

Christun,  J.,  delivered  the  opinion  of  the  court. 
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1876.        The  controversy  in  this  case  arises  between  creditors 
Terai.    secured  by  a  trust  deed,  and  execution  creditors  whose 

claims  are  not  provided  for  in  said  deed.    By  a  deed 

Perry  A  Co  ^f  irxxQt  exccutcd  the  1st  November  1873,  and  recorded 
Shenan'ah  on  the  4th  November  1873,  the  debtor  Nulton  con- 
&ais.  veyed  to  Holmes  Conrad,  trustee,  certain  real  estate 
and  other  property  named  therein,  "and  also  all  of  his 
stock  in  iradcy  with  all  accretions  tOy  and  replenishments  of 
said  stockj^  in  trust  to  secure  and  indemnify  against 
loss  certain  endorsers  upon  negotiable  notes  drawn  by 
Nulton,  and  payable  at  the  Shenandoah  Valley  Nar 
tional  Bank  at  Winchester,  and  also  to  secure  the  pay- 
ment of  certain  debts  to  other  creditors  therein  named. 
The  deed  contained  the  following  provision:  "Should 
said  endorsers,  or  either  of  them,  suffer  any  loss  or 
damage  by  reason  of  said  endorsement,  or  should 
either  of  the  debts  herein  secured  not  be  paid  on  de- 
mand, then  it  shall  be  the  duty  of  the  trustee  upon  the 
written  directions  of  either  of  the  parties  secured,  to 
sell  the  property  herein  conveyed  as  provided  by  law. 
But  the  trustee  herein  named  shall  not  be  held  respon- 
sible for  any  of  the  property  mentioned  herein  until 
he  is  ordered  to  sell  the  same  as  herein  provided." 
This  trust  was  never  enforced;  nor  does  it  appear  that 
any  of  the  endorsers  or  creditors  secured,  ever  directed 
the  enforcement  of  the  trust  as  prescribed  by  the  deed. 
But  the  grantor  remained  in  possession  of  this  stock 
and  carried  on  business  as  before,  selling  off  the  stock 
and  replacing  it  as  he  chose  with  other  like  stock,  pur- 
chased with  the  proceeds  of  that  conveyed  in  the  deed, 
and  which  was  sold  by  him.  No  account  of  these  sales 
were  ever  rendered  to  the  trustee,  nor  does  it  appear 
that  he  exercised  any  supervision  whatever  over  Nul- 
ton (the  debtor)  in  these  transactions. 

This  state  of  things  continued  until  the  17th  Novem* 
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\>er  1875,  when  Perry  &  Co.,  (the  appellants)  who  had     1876. 
not  been  secured  on  the  deed  of  trust,  levied  their  exe-   ^xem. 

cation  upon  the  stock  in  trade,  then  in  the  possession 

of  Nulton  in  his  storehouse.    By  an  agreement,  of  all  Perry  &  Co 
the  parties  interested,  which  appears  in  the  record,  Shenan'ah 
eigned  by  their  respective  counsel,  it  was  agreed  that     &  ais. 
the  property  levied  on  under  this  execution  should  be 
sold  by  the  sheriff,  and  the  proceeds  distributed  as  the 
court  should  determine,  according  to  the  rights  of  the 
parties.     The  sale  was  accordingly  made  by  the  sheriff, 
and  the  proceeds  amounting  to  $548.95,  returned  by 
him  to  the  court. 

The  sheriff  returned  also  a  list  of  the  property  sold 
by  him.  Of  this  property  only  four  items,  consisting 
of  two  wagons  and  two  sets  of  harness,  were  in  the 
possession  or  ownership  of  Nulton  when  the  deed  of 
trust  of  November  1st,  1878,  was  executed.  All  the 
rest  were  purchased  after  that  date  by  Nulton,  though 
as  he  says,  by  the  proceeds  of  the  sale  of  articles  owned 
by  him  on  that  day. 

The  court  below  held  that  all  the  property  levied  on 
was  liable  first  to  pay  the  endorsers  secured  by  the 
deed  of  trust,  upon  notes  negotiated  by  the  Shenan- 
doah Valley  National  Bank;  and  accordingly  so  de- 
creed. It  was  from  this  decree  that  an  appeal  was 
allowed  by  one  of  the  judges  of  this  court. 

The  court  is  of  opinion  that  said  decree  is  erroneous. 

It  was  held  by  this  court  in  Lang  v.  Zee,  8  Rand. 
410,  "  that  a  deed  of  trust  made  by  the  debtor  pro- 
fessedly for  the  indemnity  of  certain  preferred  credi- 
tors, reserving  to  the  grantor  a  power  over  the  property 
conveyed,  inconsistent  with  the  avowed  purposes  of 
the  trust,  and  adequate  to  the  defeat  thereof,  was,  be- 
cause of  such  reservation,  void  as  to  any  creditor 
thereby  postponed."    This  case,  and  the  doctrines  it 
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i876.     established  was  affirmed  and  approved  in  the  cases  of 
^^T&^.^^  Sheppards  v.  Turpin,  3  Gratt  357,  873;  AddingUm  v. 

Mheridge,  12  Gratt  400;  and  Marks  v.  BiU,  15  Gratt 

Perry  &  Co  430 .  ^^^  j^^y  ^^^  ^e  held  as  the  settled  law  of  this 

Shenan  'ah  state. 

&  aiT^  Now  it  is  true,  that  in  the  deed  under  consideration, 
there  is  no  express  provision  that  the  grantor  should  re- 
tain possession  of  the  goods  (the  stock  in  trade)  and 
carry  on  the  business,  selling  and  receiving  the  pro- 
ceeds as  before;  but  the  power  to  do  so,  though  not 
conferred  in  express  terms,  arises  by  clear  and  irresist- 
ible implication.  The  trustee  by  the  terms  of  the  deed 
can  only  sell  **upon  the  written  direction  of  either  of 
the  parties  secured;"  and  it  is  provided  that  "the  trus- 
tee shall  not  be  held  responsible -for  any  of  the  prop- 
erty conveyed  until  he  is  ordered  to  sell  the  same." 
If  the  written  direction  is  never  given,  the  property  is 
never  to  be  sold  by  the  trustee.  The  trustee  has  no 
control  of  it,  and  no  accountability  with  respect  to  it 
Where  then  does  the  possession  remain?  who  alone 
has  the  control  over  and  disposition  of  these  goods? 
Plainly  the  grantor,  until  a  sale  is  directed  in  writing 
by  one  of  the  parties  secured.  Under  this  deed  the 
grantor  might,  for  an  unlimited  time,  go  on  and  sell 
and  buy  and  conduct  his  trade  just  as  before,  with- 
out accounting  to  the  trustee  or  any  one  else,  if  the 
parties  to  the  deed  did  not  choose  to  give  written  di- 
rections to  the  trustee  to  sell.  By  clear  implication  from 
the  face  of  the  deed,  this  power  is  conferred  upon  the 
grantor.  And  the  record  shows  that  he  acted  nnder 
this  implied  authority  for  two  years;  and  but  for  the 
action  of  the  appellants  in  levying  their  execution, 
might  have  gone  on  for  years  longer.  Up  to  the  date 
of  the  levy  of  the  execution  the  grantor  carried  on  his 
business  just  as  he  did  before  the  execution  of  the 
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deed,  selling  the  goods,  receiving  the  money,  buying  1876. 
other  goods,  rendering  no  account,  but  conducting  his  \enn. 
business  as  if  no  deed  had  been  executed.     Such  a 


power  as  this,  whether  it  arises  from  express  provisions  Peny&Co 
of  the  deed  or  from  clear  implication,  is  entirely  incon-  Shenan'ah 
eistent  with  the  avowed  purposes  of  the  trust;  and  &ais. 
upon  the  authority  of  the  cases  above  cited,  must  be 
declared  fraudulent  per  5e,and  therefore  null  and  void. 
The  court  is,  therefore,  of  opinion  that  the-  appel- 
lants. Perry  &  Co.,  by  the  levy  of  their  execution  on 
the  17th  November  1875,  acquired  a  lien  which  is  su- 
perior to  all  the  other  creditors  of  said  Nulton,  and 
that  the  fund  in  the  hands  of  the  court  so  far  as  it 
arose  from  the  sale  of  the  stock  in  trade  in  the  store- 
house of  said  Nulton,  made  by  the  sheriff  under  the 
agreement  aforesaid,  ought  to  have  been  decreed  to  the 
said  Perry  &  Co.,  instead  of  to  any  of  the  parties  se- 
cured by  said  trust  deed.  The  court  is  therefore  of 
opinion  that  the  decree  of  the  said  circuit  court  be 
reversed. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  their  counsel, 
and  the  court  having  maturely  considered  the  tran- 
script of  the  record  of  the  decree  aforesaid  and  the 
arguments  of  the  counsel,  is  of  opinion  for  reasons 
stated  in  writing  and  filed  with  the  record,  that  the 
said  decree  is  erroneous.  It  is  therefore  decreed  and 
ordered  that  the  same  be  reversed  and  annulled,  and 
that  the  appellants  recover  of  the  appellees  here,  to-wit: 
The  Shenandoah  Valley  National  Bank,  Joseph  A. 
Nulton,  T.  Arthur  Latham,  and  T.  V.  Purcell,  their 
costs  by  them  expended  in  the  prosecution  of  their  ap- 
peal and  writ  of  supersedeas  here.     And  this  court 
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1876.     proceeding  to  pronounce  such  decree  as  the  said  cir- 
^Toti.^"^  cuit  court  ought  to  have  pronounced :  It  is  decreed 

and  ordered  that  the  fund  in  the  hands  of  the  said  cir- 

Peny&Co  ^uit  court,  arising  from  a  sale  made  by  the  sheriff  of 
Shenan'ahthe  personal   estate  of  said  Nulton  (except  the  two 
&  ais     wagons  and  two  sets  of  harness  proved  to  have  been 
/   in  the  possession  of  the  said  Nulton  at  the  time  of  the 
',   execution  of  the  deed  of  trust  to  Holmes  Conrad,  trus- 
tee), be  paid  over  to  the  said  appellants.  Perry  & 
Company,  or  their  counsel,  together  with  their  costs 
by  them  expended  in  said  circuit  court. 

Which  is  ordered  to  be  certified  to  the  said  circuit 
court  of  Frederick  county. 

Decree  reversed. 
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Young  ^  w\fe  ^  als.  v.  Cabell's  ex^or  ^  als. 

September  28. 

In  a  bill  by  H  executor  of  C  in  1863,  to  have  a  construction  of  the  will  1876. 
of  C,  and  direction  of  the  court  in  his  administration,  an  account  was  Term, 
taken  showing  collections  by  the  executor  of  ante-war  debts  in  con- 
federate money,  and  this  invested  under  an  order  of  the  court  in  con- 
federate bonds.  The  contest  in  the  circuit  court  was  between  legatees, 
and  legatees  and  next  of  kin.  The  court  by  its  decree  settled  the 
questions  between  the  legatees,  and  holding  that  C  died  intestate  as  to 
one  moiety  of  the  residuum,  held  that  the  amount  invested  in  confed- 
erate bonds  should  be  treated  as  a  part  of  the  residuum,  and  the  loss 
borne  equally  by  all  the  parties  interested  in  the  residuum.  Upon 
appeal  by  the  legatees  of  the  moiety  of  the  residuum,  and  of  other 
legatees,  the  court  of  appeals  reversed  the  decree  as  to  some 
of  the  legacies,  and  affirmed  it  as  to  others,  and  affirmed  the  de- 
cree in  all  other  respects.  And  on  the  motion  of  the  next  of  kin 
it  was  added  that  this  decree  should  not  prevent  the  next  of  kin  from 
asserting  by  proper  proceedings,  any  claim  they  may  be  advised  to 
assert  against  H,  executor  of  C,  on  accoimt  of  his  transactions  as  such 
•executor.    Held  : 

1.  The  decree  of  the  court  of  appeals  does  not  conclude  enquiry  as 

to  the  moneys  collected  and  invested  in  confederate  bonds;  but 
under  the  reservation  in  the  decree  this  may  be  done. 

2.  To  make  this  enquiry  the  next  of  kin  should  file  a  cross-bill, 

raising  the  question  of  the  executor's  liability  for  the  money  so 
collected  and  invested  by  him. 

3.  As  to  another  claim  of  C  which  was  lost,  that  having  been  passed 

upon  by  the  court,  cannot  be  enquired  into  again. 

This  is   a  sequel  of  the  cases  of  Skipwith  ^  als  v. 

OabeWs  ex' or  ^  als.  and  Lee  ^  als  v.  CabeWs  ex' or  ^als^ 

reported  in  19  Qrattan,  758.     When  the  cases  went 
Vol.  XXVII— 96 
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1876.     back  to  the  circuit  court,  that  court  directed  a  com- 
^Temi.^'  missioner  to  take  an  account  of  the  transactions  of  the 

executor;  and  in  March  1871  the  commissioner  re- 

Young  turned  his  report.  To  this  report  the  next  of  kin  of 
&ais.  Mrs.  Cabell  filed  a  number  of  exceptions,  but  it  is 
Cabeii'sex  Only  neccssary  to  notice  the  fifth  and  twelfth,  as  these 
&  ais.  alone  refer  to  the  questions  involved  in  the  decision  of 
this  court.  The  twelfth  exception,  among  other  objec- 
tions to  the  report,  objects  that  certain  debts  mentioned, 
which  were  collected  during  the  war  in  confederate 
money,  were  not  charged  to  the  executor.  It  appears 
that  these  were  debts  due  before  the  war,  and  were  se- 
cured by  liens  on  real  estate;  and  during  the  war  they 
were  paid  to  the  executor  in  confederate  money;  and 
by  an  order  in  the  cause  the  proceeds  were  invested 
in  confederate  bonds.  The  amount  of  these  debts 
constitute  the  sum  of  $47,600  mentioned  in  the  decree 
of  the  10th  of  October  1867,  which  the  circuit  court 
then  held  should  be  embraced  in  the  residuum  of  the 
estate,  and  all  the  parties  interested  in  that  residuum 
should  bear  the  loss  ratably. 

The  question  under  the  fifth  exception  was  as  to  the 
liability  of  the  executor  for  the  $34,600  of  state  stock 
lent  by  Mrs.  Cabell  to  the  Howardsville  Bank.  The 
facts  in  relation  to  this  stock  are  stated  in  the  former 
report,  and  referred  to  by  Judge  Staples  in  his  opinion. 
The  cause  came  on  to  be  heard  on  the  25th  of  March 
1872,  when  the  court  held  that  the  reservation  in  the 
decree  of  the  court  of  appeals  of  the  24th  of  June 
1870  to  the  next  of  kin  of  Mrs.  Cabell,  to  proceed 
against  D.  J.  Hartsook  the  executor,  for  any  claim  or 
demand  that  they  might  be  advised  to  assert  against 
him,  on  account  of  his  transactions  as  executor,  was 
not  intended  to  permit  them  to  re-open  and  to  enquire 
into  the  accounts  and  transactions  of  said  executor  as 
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to  any  questions  now  raised  by  the  exceptions,  so  far     1876. 
as  the  same  were  before  raised,  passed  npon  and  de-   ^Term.**^ 

cided  "by  that  decree,  and  the  decrees  of  the  circuit  and    

district  courts,  to  the  extent  that  they  were  approved  ^' ^  "  "  s 
and  affirmed  by  said  decree  of  the  court  of  appeals.     &  ais. 
But  that  under  said  reservation  only  the  accounts  and  cabeii'sex 
transactions  of  the  executor  which  were  not  passed     ^  ^^* 
upon  and  decided  by  the  court  of  appeals,  could  be 
reopened  and  investigated.     And  the  court  being  of 
opinion  that  the  said  bonds  mentioned  in  the  twelfth 
exception,  and  the  investment  of  the  said  $47,600  in 
confederate  bonds,  were  theretofore  brought  into  con- 
sideration, and  their  propriety  approved  and  sustained 
by  the  said  decrees,  and  the  loss  of  them  was  thereby 
decided  to  be  the  loss  of  the  estate,  the  said  twelfth 
exception  was  overruled  so  far  as  it  seeks  to  charge 
the  executor  with  the  amount  of  said  collections  and 
investment. 

The  court  was  further  of  opinion  that  the  question, 
whether  the  $34,600  in  the  Ilowardsville  Bank  should 
be  regarded  as  state  stock,  and  pass  to  the  legatees  of 
the  state  stock  of  the  testatrix,  or  as  a  debt  due  from 
the  bank  to  her  estate,  had  been  settled  and  deter- 
mined by  the  decrees  before  made  in  the  cause;  but 
that  the  question  as  to  the  conduct  and  transactions  of 
the  said  executor  in  respect  to  the  collection  of  the 
said  debt  of  $84,600  on  the  said  bank,  or  the  diligence 
used  by  him  to  secure  or  collect  the  same,  had  never 
before  been  raised,  passed  upon  or  settled  by  any  de- 
cree in  this  cause;  and  therefore  under  the  said  reser- 
vation the  parties  had  a  right  to  enquire  into  the 
conduct  and  diligence  of  the  executor  in  relation  to 
said  debt,  and  to  hold  him  accountable  for  negligence 
or  want  of  proper  care  and  diligence  in  relation  to  the 
collection  of  the  same;  therefore  the  said  fifth  excep- 
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1876.     tion  in  thie  respect  was  so  far  sostained  as  to  allow  this 
TOTn.*^*^  enquiry  to  be  made,  and  proof  to  be  taken  by  any 

party  in  relation  thereto.    And  the  report  of  the  com- 

Y  o  u  n  g  inissioner  was  re-committed  with  instructions  &c. 

&   wife 

&  ais.         The   commissioner    made  his  report,  exonerating 
Cabell's  ex  Hartsook,  the  executor,  from  liability  for  the  debt  of 

^^^-  the  bank;  and  to  this  report  the  next  of  kin  of  Mrs. 
Cabell  excepted.  The  facts  are  sufficiently  stated  by 
Judge  Staples  in  his  opinion. 

The  cause  came  on  again  to  be  heard  on  the  7th  of 
September  1872,  when  the  court  overruled  the  excep- 
tion as  to  the  debt  of  the  bank,  and  confirmed  the  report. 
And  thereupon  John  B.  Toong  and  wife,  and  the 
other  next  of  kin  of  Mrs.  Cabell,  applied  to  a  judge  of 
this  court  for  an  appeal;  which  was  allowed. 

James  Alfred  JoneSy  for  the  appellants. 

Fiizpatrick  and  Whitehead^  for  the  appellee. 

Staples,  J.,  delivered  the  opinion  of  the  court. 

This  case  was  before  this  court  at  the  April  term 
1870.  A  decision  was  then  made  construing  the  will 
of  Mrs.  Mary  W.  Cabell,  and  settling  the  rights  of  her 
legatees  and  distributees.  That  was  a  controversy  be- 
tween legatees  and  next  of  kin.  This  is  a  controversy 
between  the  next  of  kin  and  the  executor  of  Mrs. 
Cabell.  It  grows  out  of  collections  made  by  the  exec- 
utor in  the  years  1862, 1868  and  1864  of  certain  debts 
in  confederate  currency;  and  out  of  the  alleged  mis- 
management by  him,  and  consequent  loss  of  a  claim 
due  the  estate  against  the  Howardsville  Bank. 

Upon  the  first  point  the  defence  of  the  executor  is  of 
a  two-fold  character.    He  insists  that  *^  his  transactions 
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in  confederate  ftinds"  were  recognized  as  valid  by  the     1876. 
decrees  of  the  circuit  court  of  Nelson  pronounced  in   ^Tem.^^ 

1867  and  1868;  and  these  decrees  in  this  particular 

were  affirmed  by  this  court  in  its  decree  of  April  1870;  ^°  ^  "  s 
and  the  propriety  of  these  collections  is  therefore  no     &  ais. 
longer  an  open  question.     Second,  if  this  ground  is  cabeii'sex 
untenable,  it  is  claimed  that  the  collections  were  made     ^  ^^^• 
in  good  feitli,  in  the  exercise  of  a  large  discretion 
vested  in  the  execqtor  by  the  will,  and  were  fully  jus- 
tified by  the  circumstances  surrounding  him  at  the 
time.     In  the  view  we  take  it  is  only  necessary  now  to 
examine  the  first  ground  of  defence  relied  upon  by  the 
executor. 

Whatever  may  have  been  done  in  the  circuit  court, 
it  is  very  certain  that  in  this  court  the  executorial 
transactions  were  examined  only  so  far  as  they  were 
necessary  to  a  settlement  of  the  conflicting  claims  of 
the  legatees  and  next  of  kin  under  the  will  of  Mrs. 
Cabell.  The  opinion  delivered  by  Judge  Joynes^  in 
which  all  the  judges  concurred,  plainly  shows  this. 
It  commences  with  the  declaration  that  the  bill  was 
filed  by  the  executor  of  Mrs.  Cabell  against  her  lega- 
tees and  distributees,  for  the  purpose  of  obtaining  the 
advice  and  direction  of  the  court  in  his  administration 
of  the  estate;  and  especially  in  respect  to  the  construc- 
tion and  eflfect  of  certain  provisions  of  the  will  and  codi- 
cils of  the  testatrix.  It  then  proceeds  to  discuss  and  de- 
cide the  various  questions  arising  upon  these  provisions. 
Upon  three  of  the  points  involved  the  decrees  of  the 
circuit  court  were  reversed,  and  upon  the  other  five  they 
were  affirmed.  In  no  part  of  the  opinion  is  any  refer- 
ence made  to  the  collection  of  the  debts  now  the  sub- 
ject of  controversy,  or  indeed  to  the  conduct  of  the 
executor  in  the  administration  of  the  assets,  any  fur- 
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1876.     ther  than  it  affected  or  was  connected  with  the  quea- 
^crm.^^  tions  at  issue  between  the  next  of  kin  and  the  legatees. 

Mrs.  Cabell  had  left  a  very  large  personal  estate,  and 

Young  ^  ygpy  numerous  kindred,  widely  dispersed  throughout 
&  ais.  the  country.  Many  of  the  provisions  of  her  will  pre- 
Cabeii'sex  scutcd  scrious  difficulties  in  respect  to  a  proper  con- 
^  ^^^-  struction;  and  these  difficulties  were  greatly  increased 
by  the  disastrous  results  of  the  war.  In  the  very  pro- 
tracted controversy  before  this  CQurt,  conducted  by 
counsel  of  great  ability,  a  controversy  involving  points 
of  a  novel  and  perplexing  character,  it  is  not  surprising 
that  both  counsel  and  the  court  lost  sight  of  the  execu- 
tor and  of  every  question  affecting  his  liability.  In- 
deed until  the  rights  of  the  respective  claimants  under 
the  will  were  adjudicated,  until  it  was  ascertained  who 
was  entitled  to  that  portion  of  the  estate  passing  under 
the  residuary  clause,  there  was  no  one  especially  in- 
terested to  engage  in  a  controversy  with  the  executor 
respecting  his  administration  of  the  assets.  That  the 
executor  did  not  consider  himself  particularly  intei^ 
ested  in  the  decision,  is  shown  by  the  fact  that  he  was 
not  even  represented  by  counsel  before  this  court. 

It  appears  that  the  executor  in  the  years  1862,  1868 
and  1864,  had  collected  in  confederate  currency  a  very 
large  amount  of  debts  due  the  estate,  which  it  is  al- 
leged were  secured  by  liens  upon  real  estate.  It  is  not 
intended  here  even  to  intimate  that  he  was  guilty  of  a 
devastavit  in  making  these  collections.  But  it  is  in- 
credible that  the  counsel  would  have  submitted  with- 
out argument,  and  this  court  have  decided  without 
considering  and  without  ever  assigning  a  reason  there- 
for, questions  of  so  much  importance  and  difficulty  as 
arise  out  of  the  transactions  of  the  executor  with  refer- 
ence to  these  debts.     It  may  be  assumed  therefore, 
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with  absolute  confidence,  that  the  court  did  not  pass,  1876. 
and  did  not  intend  to  pass,  upon  any  question  affecting  Term. 
the  executor's  liability  in  this  particular.  


It  is  impossible  to  look  into  the  record  as  it  was  be-  ^^  ^^ 
fore  the  circuit  court  without  a  very  strong  impression  &  ais. 
that  the  question  of  the  executor's  liability,  as  it  is  cabeli'sex 
now  presented,  received  but  little  attention  in  that  *  ^^^' 
court.  As  has  been  seen,  the  bill  was  filed  by  the 
executor  himself.  Its  main  object  was  to  obtain  the 
direction  of  the  court  touching  the  distribution  of  the 
estate  under  the  will.  The  answers  of  the  defendants 
are  almost  exclusively  devoted  to  that  subject,  and  the 
testimony  taken  is  given  the  same  direction.  It  ap- 
pears that  the  commissioner  in  settling  the  executor's 
^iccounts  with  the  estate  charges  him  with  the  debts 
collected  in  the  year  1862,  1863  and  1864,  and  finds 
against  him  a  large  balance  as  of  the  1st  February 
1866.  There  is  no  allusion  in  this  account  to  confede- 
rate currency,  nor  is  any  credit  claimed  or  allowed 
upon  that  ground.  There  was  nothing  in  this  account 
calling  for  any  exception  on  the  part  of  the  next  of 
kin.  The  first  reference  made  by  the  commissioner  to 
the  confederate  collections  and  investments  by  the 
executor  is  in  a  statement  of  the  executorial  accounts 
with  the  residuary  legatee  and  "  the  unknown  repre- 
sentatives of  Mrs.  Cabell."  To  these  statements  excep- 
tions were  filed  by  the  next  of  kin,  which,  in  the  main, 
were  overruled  by  the  court.  The  court  said,  "  that 
to  the  extent  to  which  the  executor  proceeded  to  ad- 
minister the  estate  in  confederate  funds,  his  transac- 
tions in  these  funds  are  to  be  recognized  as  valid." 
This  does  not  very  clearly  indicate  whether  the  court 
intended  to  sustain  the  executor  in  every  respect  in  the 
collections  made  by  him,  or  only  to  affirm  the  validity 
of  bis  transactions  in  confederate  funds,  so  far  as  they 
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1876.  applied  to  paymeDts  made  to  legatees  and  next  of  tin. 
Teim.  ^  The  whole  manner  of  taking  the  accounts,  and  all  the 
attending  circumstances,  lead  to  the  conclusion  that 


Young  thg  latter  supposition  is  probably  the  correct  one.    At 
A  ais.     the  time  the  decrees  of  1867  and  1868  were  rendered, 
.CabeiPsex  ^^^  perplexing  questions  growing  out  of  the  conduct 
&  ais.     Qf  fi(Jaciaries  during  the  war  had  received  but  little  at- 
tention from  the  courts  in  Virginia.     The  condition  of 
the  country  then,  under  military  domination,  was  far 
from  favorable  to  the  deliberate  investigation  of  such 
questions.   This  condition  of  things  had  not  materially 
changed  down  to  the  hearing  of  the  cause  before  this 
court  at  the  April  term  1870.      It  is  not  surprising 
therefore,  in  view  of  all  the  circumstances,  that  the 
question  of  the  executor's  liability  to  the  next  of  kin 
received  so  little  consideration  from  this  court  and  the 
circuit  court. 

The  decree  of  this  court  affirmed  the  decrees  of  the 
circuit  court  in  every  particular  except  so  far  as  they 
were  expressly  reversed  on  the  three  grounds  men- 
tioned.  Now  if,  as  is  contended  here,  the  decrees  of 
the  circuit  court  recognized  the  validity  of  the  execu- 
tor's transactions  in  confederate  collections,  this  court 
by  its  decree  of  affirmance  was  placed  in  the  attitude 
of  having  adjudicated  questions  of  the  gre&test  impoi^ 
tance  which  it  had  not  even  considered ;  questions  in- 
volving the  interests  of  a  party  not  even  before  the 
court  by  counsel;  questions  which  ought  properly  to 
have  been  postponed  until  the  main  subject  of  contro- 
versy was  finally  disposed  of. 

It  is  very  probable  that  the  attention  of  the  court 
was  at  the  time  called  to  the  language  of  its  decree, 
and  its  injurious  effect  upon  the  rights  of  the  parties. 
And  therefore  it  was  this  important  reservation  was 
inserted :  "  On  motion  of  the  counsel  of  C.  C.  Lee  and 
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Others,  next  of  kin  of  Mary  W.  Cabell,  dec'd,  it  is  or-     1876. 
dered  that  nothing  in  this  decree  shall  prevent  the  ^^tw^^ 

next  of  kin  or  any  other  party  interested,  from  assert 

ing  by  proper  proceedings,  any  claim  they  may  be  X/^^r^ 
advised  to  assert  against  D.  J.  Hartsook,  executor  of    &  ais. 
Mary  W.  Cabell, on  account  of  his  transactions  as  such  cabeirseat 
executor."    Can  there  be  a  reasonable  doubt  as  to  the     ^  ^^^* 
purpose  of  the  court  in  making  this  reservation.     In 
view  of  all  the  circumstances  mentioned,  can  there  be 
a  question  as  to  the  propriety  and  justice  of  some  such 
provision. 

It  is  very  true  that  this  court  having 'decided  all  the 
questions  between  the  legatees  and  next  of  kin,  might 
have  gone  on  to  decide  those  between  the  next  of  kin 
and  the  executor.  One  objection  to  this  course  was, 
that  the  cause  was  not  then  in  a  condition  for  such  a 
decision.  No  direct  and  proper  issue  had  been  raised 
upon  these  points;  nor  did  the  record  contain  suffi- 
cient material  for  their  safe  adjudication.  If  the  court 
bad  been  called  on  to  pass  upon  the  executor's  conduct 
with  reference  to  the  debts  in  question,  there  is  but 
little  doubt  it  would  have  remanded  the  cause  for  fur- 
ther inquiry — as  was  done  in  Corbin  and  Mills  the  pre- 
ceding year — or  it  would  have  required  the  parties 
complaining  to  proceed  by  cross-bill  against  the  exec- 
utor according  to  the  present  disposition  of  the  case. 

It  has  been  said,  and  that  is  the  view  of  the  circuit 
court,  that*  the  true  intent  and  meaning  of  the  pro- 
vision is,  that  the  executorial  accounts  may  be  re- 
opened only  as  to  such  matters  as  were  not  raised  at 
the  previous  hearings,  or  passed  upon  by  the  decrees 
of  the  circuit  court  and  the  court  of  appeals.  If  this 
is  the  only  value  of  the  reservation  it  was  useless  and 
unnecessary.     Without  such  provision  it  is  competent 

for  the  parties  to  assert  their  claims  againdt  the  execu- 
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1876.     tor  on  accoant  of  any  matter  not  adjadicated  by  the 
T©mi.  ^  court    The  language  employed  does  not  admit  of  any 

such  qualification.     If  there  is  any  limitation  as  to  the 

Young  character  of  the  claim  which  may  be  asserted  against 
&  ais.  the  executor,  it  is  not  found  in  the  reservation  itself  it 
Cabell's  ex  must  be  looked  for  elsewhere. 
&  ais.  Accordingly  it  is  argued  that  the  decrees  of  1867 
and  1868  being  neither  affirmed  nor  reversed  as  to  the 
executor,  necessarily  remain  in  full  force  as  to  him; 
and  as  the  decree  of  1868  is  final,  it  cau  only  be  im- 
peaclied  by  bill  of  review.  If  this  be  so,  it  is  obvious 
that  the  reservation  practically  amounts  to  nothing. 
As  there  is  no  error  on  the  face  of  the  decree,  and  no 
pretence  of  after  discovered  evidence,  there  is,  of 
course,  no  ground  for  a  bill  of  review.  This  court 
might  as  well  have  affirmed  the  decrees  of  the  circuit 
court  without  qualification.  The  result  is  precisely  the 
same.  This  court,  in  entering  the  reservation,  must 
have  supposed  there  was  some  proceeding  by  which 
the  parties  could  assert  their  claim  against  the  execu- 
tor, and  must  have  intended  they  might  resort  to  that 
proceeding  if  they  had  any  just  cause  of  complaint 
against  the  executor.  The  court  renders  such  decree 
as  the  court  below  ought  to  have  rendered,  and  the 
reservation  must  have  precisely  the  same  effect  before 
the  court.  It  seems  to  me  the  purposes  of  justice  will 
be  as  well  if  not  better  subserved  by  a  crossbill,  to  be 
filed  by  the  next  of  kin  against  the  executof.  In  con- 
formity with  this  view,  so  much  of  the  decree  of  the 
circuit  court  as  overrules  the  twelfth  exception  of  the 
next  of  kin  to  commissioner  Stephen's  report  must  be 
reversed,  and  the  cause  remanded,  with  instructions 
that  leave  be  given  the  parties  interested,  and  they  be 
required  to  file  a  cross-bill  against  the  executor,  touch- 
ing the  matters  set  forth  in  the  said  twelfth  exception. 
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It  only  remains  to  consider  the  question  of  the  execu-     1876. 
tor's  liability  for  the  amount  of  the  claim  against  the   ^Temu 

Howardsville  bank.     The  circuit  court  was  of  opinion  — -. 

that  no  liability  attaches  to  him  on  that  account    In  ^^^  ^  J  ^ 
this  opinion  we  think  the  circuit  court  is  unquestion-     &  ais. 
ably  correct.    It  appears  that  as  early  as  August  1868  cabeii'sex 
the  executor  called  the  attention  of  the  court  below  to    ^  ^• 
this  claim.     One  of  the  defendants  also  referred  to  it 
in  his  answer,  and  asked  the  court  to  make  such  de- 
cree in  relation  thereto  as  might  be  equitable  and  just. 
The  matter  being  thus  placed  under  the  direct  super- 
vision of  the  court,  it  was  entirely  competent  for  either 
of  the  parties  to  make  application  to  the  court  for  any 
order  touching  the  safety  of  the  fund.     Complaint  is 
made  that  the  executor  did  not  correctly  state  the 
facts  in  his  amended  bill,  facts  with  which  he  must 
have  been  perfectly  familiar  as  an  officer  of  the  bank. 

It  is  very  true  that  he  represented  Mrs.  Cabell's  in- 
terest as  being  state  stock;  and  there  is  no  doubt  he 
honestly  believed  it  to  be  such.  Very  able  counsel 
held  the  same  opinion.  One  of  the  parties  vigorously 
maintained  that  view,  through  all  the  stages  of  the  con- 
troversy, and  the  question  was  never  regarded  as  finally 
settled  until  the  decision  of  this  court  in  April  1870. 

Even  had  the  court  below  been  placed  in  possession 
of  all  the  facts,  down  to  the  minutest  details,  there  is 
every  reason  to  believe  it  would  have  taken  no  action 
in  the  matter.  With  the  single  exception  of  an  order 
made  in  1863,  authorizing  the  executor  to  invest  con- 
federate currency  in  his  hands,  nothing  was  done  in 
the  cause,  from  the  filing  of  the  amended  bill  in  1868, 
until  after  the  close  of  the  war.  This  court  cannot 
close  its  eyes  to  the  fact,  that  from  the  beginning  of 
the  year  1863,  to  the  termination  of  hostilities,  the 
courts,  even  when  in  session,  transacted  but  little  busi- 
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1876.     ness.     Every  part  of  the  state  was  exposed  to  sadden 
^T^/*^  incursions  of  the  enemy.     Counsel  and  suitors  were  in 

: the  army,  or  connected  in  some  way  with  the  public 

Vwife^  service.    If  ever  there  was  a  period  in  the  history  of 
&  ais.     mankind  when    the  maxim  ^^  leges  silent  inter  arma'* 
Cabeirsex  applied,  it  was  to  the  eventful  years  of  1863  and  1864 
^  *^^-     in  the  state  of  Virginia. 

Does  any  one  suppose  that  if  the  executor  had  called 
upon  the  court  at  such  a  crisis  to  adjudicate  the  charac- 
ter of  this  claim  it  would  have  done  so,  leaving  all 
other  questions  in  the  cause  undecided.  If  the  circuit 
court  had  complied  with  the  request,  it  is  certain  that 
neither  of  the  parties  would  have  acquiesced  in  the 
decision  until  affirmed  by  a  court  of  the  last  resort. 

The  learned  counsel  for  the  appellants  contends  that 
a  bill  ought  to  have  been  filed  by  the  executor  against 
the  bank  for  a  specific  execution  of  the  contract  to  de- 
liver the  stock.  Surely  the  learned  counsel  does  not 
forget  that  this  court  has  already  decided  that  Mrs. 
Cabell's  contract  with  the  bank  was  nothing  more  than 
a  loan  of  money,  with  a  special  agreemeut  as  to  the 
manner  in  which  the  loan  should  be  repaid ;  and  for 
breach  of  this  contract  the  remedy  was  in  damages. 
And  so  the  circuit  court  also  held.  It  would  seem 
therefore  perfectly  clear  that  in  neither  court  would  a 
bill  for  the  stock  have  been  maintained.  This  would 
seem  to  be  so  upon  general  principles,  as  compensa- 
tion may  be  obtained  in  damages  at  law  for  a  breach 
of  contract  to  deliver  stock. 

We  are  told,  however,  that  the  executor  was  not 
only  a  leading  stockholder  but  a  cashier  of  the  bank, 
and  therefore  in  a  position  to  exercise  strong  influence 
with  the  authorities  of  the  bank:  that  he  ought  to 
have  exerted  this  influence,  to  induce  them  to  redeem 
the  stock  from  the  state,  or  to  go  into  the  market  and 
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purchase  other  stock  in  its  place,  or  at  least  to  secure     1876. 
the  money  in  some  safe  way.     This  is  the  harden  of  ^Tem.^'^ 

the  argument  on  the  part  of  the  appellants,  presented 

in  the  exceptions  taken  in  the  circuit  court,  and  reite-  ^^  ^^^ 
rated  in  the  petition  and  the  printed  briefs  of  counsel.     A  als 

There  is  not  the  slightest  ground  for  believing  that  cabeii 
the  bank  would  have  made  any  arrangement  of  the  *  ^ 
kind.  The  executor  states  that  the  bank  did  not  have 
and  could  not  control  the  means  either  for  redeeming 
or  purchasing  the  stock:  First,  for  the  reason  that 
nothing  but  countersigned  notes  of  the  bank  could  be 
nsed  to  withdraw  the  state  stock  from  the  treasury. 
The  bank  did  not  have  and  could  not  get  the  counter- 
signed notes,  as  holders  of  these  notes  would  not  pay 
them  in  except  for  coin;  and  that  the  bank  did  not 
have,  except  a  small  sum:  and  besides,  specie  pay- 
ments had  been  suspended.  Second,  in  consequence 
of  the  stay  law  the  debtors  of  the  bank  would  not  pay 
their  notes,  and  could  not  be  forced  to  do  so.  The 
correctness  of  this  statement  has  not  been  impugned 
by  any  one.  It  effectually  disposes  of  the  theory  so 
persistently  urged,  that  the  executor,  if  he  had  made 
the  effort,  could  have  induced  the  bank  to  furnish  the 
istock  for  the  benefit  of  the  estate. 

But  rejecting  this  evidence  as  incompetent,  we  may 
think  the  executor  might  have  succeeded  with  the 
bank;  still  it  is  a  mere  matter  of  conjecture.  Surely 
he  cannot  be  held  guilty  of  a  devastavit  upon  a  mere 
conjecture  as  to  the  weight  of  his  influence  as  an  offi- 
cer of  the  bank.  To  hold  a  fiduciary  responsible,  upon 
a  mere  supposition  of  what  he  might  have  done  by  the 
exercise  of  his  official  and  personal  influence  at  a  par- 
ticular juncture,  is  to  embark  in  a  field  of  the  wildest 
speculation. 

The  injustice  of  such  a  pretension  is  the  more  mani- 
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1876.     feat  when  it  is  remembered  we  are  asked  to  hold  th& 

T^.  ^  executor  liable  for  not  inducing  the  bank  to  do  what 

this  court  has  held  the  bank  was  under  no  obligation 

Young  to  do. 
&  wife 

k  aLs.        In  many  cases  a  fiduciary  incurs  liability  in  respect 
Cabell's  ex  ^^  losses  by  his  failure  to  call  in  money  of  the  testator 

&  ais.  already  invested.  And  it  has  been  held  he  ought  not, 
without  great  reason,  to  permit  funds  to  remain  upon 
mere  personal  security  longer  than  is  absolutely  neces- 
sary. But  these  rules  are  based  upon  the  idea  that  the 
fiduciary  may  sue  and  may  enforce  collection  by  pro- 
cess of  law.  They  have  but  little  application  to  a  time 
of  war  and  invasion,  such  as  prevailed  here  in  1863 
and  1864,  when  trials  by  jury  in  civil  cases  were  sus- 
pended, the  collection  of  det)ts  by  process  of  law  pro- 
hibited, and  payments,  if  made  at  all,  only  made  in  a 
depreciated  currency.  The  most  that  can  be  said  is, 
that  the  executor  ought  to  obtain  the  lien  of  a  judg- 
ment when  there  is  real  estate  of  the  debtor.  But  in 
this  case  the  bank  owned  no  real  estate,  and  a  judg- 
ment if  obtained  would  have  been  wholly  unavailing. 
Possibly  the  executor  might  have  obtained  payment  in 
confederate  money;  but  it  will  scarce  be  now  contended 
that  this  would  have  been  advantageous  to  the  estate. 
The  present  controversy  is  an  indignant  complaint  of 
collections  in  that  currency,  which  have  proved  entirely 
worthless  to  the  parties  interested. 

Upon  the  whole,  we  are  of  opinion  that  upon  neither 
or  any  of  the  grounds  suggested  is  the  executor  charge- 
able with  the  debt  against  the  Howardsville  bank.  The 
decree  of  the  circuit  court  in  this  particular  is  plainly 
right,  and  must  be  affirmed. 

The  decree  was  as  follows : 
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This  day  came  again  the  parties  by  counsel,  and  the      1876. 
court  having  maturely  considered  the  transcript  of  the   ^Terai.^ 

record  of  the  decrees  aforesaid  and  the  arguments  of 

caunsel,is  of  opinion,  for  reasons  stated  in  writing  and  \°".r^ 
filed  with  the  record,  that  the  circuit  court  did  not  err     &  ais. 
in  holding  that  Daniel  J.  Hartsook,  the  executor  of  cabdi'sex 
Mrs.  Mary  W.  Cabell,  dec'd,  ought  not  to  be  charged     *  ^• 
with  the  sura  of  thirty-four  thousand  and  six  hundred 
dollars,  or  any  part  of  it,  on  account  of  the  claim 
against  the  Howardsville  Bank,  and  the  said  decree  of 
the  7th  of  September  1872,  is  in  this  respect  affirmed. 

The  court  is  further  oi  opinion  that  C.  C.  Lee  and 
others,  next  of  kin  of  Mrs.  Mary  W.  Cabell,  dec'd, 
are  not  concluded  by  the  several  decrees  of  the  circuit 
court  pronounced  on  the  11th  of  October  1867,  and  of 
May  8th,  1868,  or  by  the  decree  of  this  court,  from  as- 
serting any  claim  they  may  be  advised  to  assert  against 
said  Daniel  J.  Hartsook  on  account  of  his  transactions 
as  executor  as  aforesaid;  and  the  said  circuit  court 
therefore  erred  in  overruling  upon  the  ground  stated, 
the  twelfth  exception  taken  by  C.  C.  Lee  and  others  to 
the  report  of  commissioner  Stevens. 

It  is  therefore  decreed  and  ordered  that  the  decree 
of  the  25th  day  of  March,  1872,  be,  and  the  same  is 
hereby  reversed  and  annulled  so  far  as  the  same  is 
herein  declared  to  be  erroneous,  and  that  it  be  affirmed 
in  all  other  respects;  and  that  the  appellee  Daniel  J. 
Hartsook  do  pay  to  the  appellants  their  costs  by  them 
expended  in  the  prosecution  of  their  appeal  here. 
And  it  is  further  decreed  and  ordered  that  this  cause 
be  remanded  to  the  said  circuit  court  for  further  pro- 
ceedings to  be  had  therein  in  conformity  with  the  fore- 
going opinion  and  decree,  and  with  instructions  that 
leave  be  given  to  the  appellants  and  others  the  next  of 
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1876.     kin  of  Mary  W.  Cabell,  or  any  of  them,  and  that  they 
^Te^.^"^  be  required  to  file  their  cross-bill  against -the  said  Dan- 

_ iel  J.  Hartsook,  touching  the  matters  set  forth  in  the 

^/k  "  7  ^  ^^^^  twelfth  exception. 
&  ais.        Which  is  ordered  to  be  certified  to  the  said  circnit 

CabeiPsex  court  of  Nelson  county. 

&als. 

Deorbb  rbvbrsbd. 
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The  Winch.  &  Strasb.  R.  R.  Co.  ^  al  v.  Colfelt  ^  oL 

September  28. 

1.  On  a  creditor's  bill  against  a  railroad  company,  some  of  the  debts  proved  ^,  A     xL 

are  under  5500t  but  there  is  one  for  5l,i  17.60,  proved  before  the  com-      Term, 
missioner,  and  the  decree  of  the  circuit  court  is  in  favor  of  all  of  them 
against  the  company.    An  appeal  by  the  company  brings  up  all  of 
them ;  and  this  court  will  pass  upon  all. 

2.  The  road  and  franchises  of  the  railroad  company  are  liable  for  the  pay- 

ment of  judgments  recovered  against  the  company. 

3.  It  appearing  from  the  report  of  the  commissioner  that  the  annual  rent 

of  the  railroad  is  $37,000,  and  the  debts  proved  are  but  ^1,286.91,  the 
road  should  be  leased  out  for  the  shortest  period,  for  which  a  sufficient 
rent  may  be  obtained  to  pay  the  debts  and  the  costs  of  the  suit.  And 
if  to  accomplish  this  object  it  is  necessary  to  lease  the  railroad  for  a 
term  which  will  yield  in  rents  a  sum  far  exceeding  the  amount  of  the 
judgments,  and  cannot  be  leased  at  all  for  a  shorter  term,  the  creditors 
are  entitled  to  have  it  leased  for  the  longer  tenn. 

4.  It  appearing  that  another  railroad  company  is  in  possession  of  the  road, 

it  is  proper  to  make  that  company  a  party  to  the  suit,  to  ascertain  her 
interest  in  it,  and  that  company  not  responding  or  showing  what  its 
interest  is,  a  decree  for  leasing  the  road  may  be  made. 

This  was  a  creditor's  suit  in  the  circuit  court  of  Win- 
chester, brought  by  Charles  Colfelt  against  the  Win- 
chester and  Strasburg  railroad  company,  to  subject  the 
real  estate  of  the  company  to  satisfy  judgments  which 
he  had  recovered  against  the  company.  The  bill  was 
afterwards  amended,  and  the  Baltimore  and  Ohio  rail- 
road company,  which  was  stated  to  be  in  possession  of 
the  real  estate  of  the  first-named  company,  under  a 

lease  was  made  a  defendant.    Both  of  the  said  com- 
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1876.     panies  demurred  to  the  bill;  but  the  cause  coming  on 
^Tarai.^^  to  be  heard  on  the  24th  of  March  1875,  the  court  over- 

ruled  the  demurrers,  and  recommitted  the  report,  which 

Str^^R  R  ^^^  ^^®°  previously  made  by  a  commissioner,  with  di- 
Co.&ai.   rections,  after  giving  notice  for  four  weeks  in  some 

Y 

Colfeit&al  newspaper,  &c.,  to  take  an  account  of  all  debts  which 
were  liens  upon  the  property  of  the  Winchester  and 
Strasburg  railroad  company.  And  leave  was  given  to 
the  railroad  companies  to  file  their  answers  within 
sixty  days  from  the  rising  of  the  court :  which  they 
failed  to  do. 

The  commissioner  returned  his  report,  stating  that 
but  two  debts,  which  were  liens  on  the  property,  were 
produced  before  him.  One  of  these  was  that  of  the 
plaintifl",  made  up  of  three  judgments,  one  in  the  county 
court  of  Frederick,  and  the  other  two  in  the  circuit 
court  of  that  county,  amounting  together,  at  the  date 
of  the  report,  to  $169.91,  and  a  debt  due  to  John  Z. 
Jenkins'  executrix  upon  a  judgment  recovered  by  him 
in  his  lifetime,  which,  at  the  date  of  the  report, 
amounted,  principal  and  interest,  to  $1,117.60.  The 
real  e^ate  of  the  Winchester  and  Strasburg  railroad 
company  was  reported  at  a  valuation  of  $630,000,  and 
its  annual  rental  at  $37,000. 

The  defendants  excepted  to  the  report  on  the  ground 
that  the  debts  reported  were  not  sustained  by  sufficient 
evidence.  The  evidence  as  to  all  the  judgments  was 
the  certificate  of  the  clerk  of  the  court  in  which  it  was 
rendered,  stating  the  court  and  the  term  at  which  it 
was  rendered,  the  names  of  the  parties,  the  amount  of 
the  judgment,  and  the  amount  thereof  which  bore  in- 
terest and  the  date  of  its  commencement;  and  an  ex- 
ecution oi  fieri  facias  which  had  been  issued  on  one  of 
Colfelt's  judgments,  had  been  returned  no  effects.  All 
the  judgments  had  been  docketed. 
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The  cause  came  on  to  be  heard  on  the  17tb  of  No-     1876. 
vember  1875,  when  the  court  overruled  the  exceptions   ^t^.^^ 

to  the  report,  and  fixed  the  amount  of  the  debts  as 

reported  by  the  commissioner,  and  decreed  that  unless  ^'^^^^-  * 
the  Winchester  and  Strasburg  railroad  company  should,   Co.  &ai. 
within  sixty  days  from  the  rising  of  the  court,  pay  to  coifeit&al 
Jenkins'   ex'x  and  Colfelt  their    debts — stating  the 
amount  &c.,  as  reported   by  the  commissioner — the 
sheriff  of  the  county  of  Frederick  should,  after  notice 
&c.,  offer  the  Winchester  and  Strasburg  railroad  and 
its  franchises,  at  public  rental  to  the  highest  bidder 
for  one  year  from  the  1st  of  April  1876,  upon  the 
terms  &c.    From  this  decree  the  defendants  obtained 
an  appeal  to  this  court. 

Andrew  Hunter  and  Pendleton^  for  the  appellants. 

Barton  ^  Boyd  and  Dandridgej  for  the  appellees. 

Andbrson,  J.,  delivered  the  opinion  of  the  court. 

The  constitution  of  Virginia  provides  that  the  su- 
preme court  of  appeals  shall  not  have  jurisdiction  in 
civil  cases  where  the  matter  in  controversy,  exclusive 
of  costs,  is  less  in  value  or  amount  than  $500,  except 
in  cases  enumerated.  In  a  case  decided  at  the  present 
term,  the  court  held.  Judge  Staples  delivering  the 
opinion,  that  the  value  or  amount  in  controversy  in  the 
court  from  whose  decision  the  appeal  is  taken,  at  the 
date  of  the  judgment  or  decree,  determines  the  ques- 
tion of  jurisdiction,  and  that  there  may  be  cases  in 
which  the  appellate  court  would  have  jurisdiction  to 
review  the  decision  upon  the  petition  of  the  plaintiff', 
when  it  would  not  have  jurisdiction  to  review  it  upon 
the  petition  of  the  defendant;  and  vke  versa.     Umbar- 
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i876.    ger  ^  wife  v.  Waits  ^  als.y  25  Gratt.  167,  was  a  credi- 
Term.^'^  tor's  bill  to  subject  the  life  estate  of  Watts  in  reid 

■ estate  to  the  satisfaction  of  the  plaintiffs'  jodgments. 

Winch.  A  Neither  of  the  plaintiffs'  judgments  amounted  to  $500, 

Str&s.  i\..K.. 

Co.&ai.   exclusive  of  costs.     The  circuit  court  dismissed  the 
Coifdt&ai  bill;  from  which  decision  the  plaintiffs  appealed  to  this 
court.     It  was  held  that  the  court  had  no  jurisdiction 
of  the  case.  \ 

Judge  Christian^  in  whose  opinion  the  other  judges 
concurred,  says  "  it  is  clear  that  the  claims  of  the  ap- 
pellants are  several  and  independent  of  each  other. 
They  are  founded  upon  different  contracts,  upon  judg- 
ments at  different  times."  *  *  *  "If  one  of  the 
creditors  is  aggrieved  by  the  decree,  it  is  to  the  extent 
that  his  claim  is  not  paid,  and  not  because  other  credi- 
tors are  not  paid." 

The  case  in  hand  was  also  a  creditor's  bill  to  subject 
the  real  estate  of  the  Winchester  and  Strasburg  rail- 
road company  to  lien  creditors.  The  plaintiff"  CJolfelf  s 
judgments,  aggregated  only  $169.91.  John  Z.  Jen- 
kins' judgment  amounted  to  $1,117.60,  which*he  was 
allowed  to  come  in  and^prove  before  the  commissioner. 
And  the  decree  against  the  Winchester  and  Strasburg 
company  was  for  the  aggregate  of  all  the  judgments, 
amounting  to  $1,286.91;  of  which  that  company  com- 
plains. If  aggrieved,  to  what  extent  is  it  aggrieved  by 
the  decree?  To  the  amount  of  Colfelt's  judgments, 
or  the  aggregate  of  all  the  judgments?  Clearly  the 
latter.  And  the  company  being  the  party  seeking  the 
reversal  of  that  decree,  if  it  is  erroneous,  it  is  aggrieved 
to  the  extent  of  all  the  judgments;  and  this  court  is 
rightfully  in  possession  of  the  case  upon  the  petition 
of  this  appellant,  and  has  jurisdiction  to  review  the 
decision  of  the  lower  court  and  to  reverse  the  decree,  if 
found  to  be  erroneous  as  to  all  the  judgments,  the  aggre- 
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gate  of  which  being  the  amount  which  the  said  appel-     1876. 
lant  had  in  controversy  in  this  suit.     And  this  opinion  '  ^Temi.^'^ 
is  not  at  all  in  conflict,  but  perfectly  consistent  with 
Umbarger  v.  Watts^  supra.  ^^^^^  | 

The  court  is  further  of  opinion  that  the  property  of  Co.&ai. 
the  Winchester  and  Strasburg  railroad  company,  in  coifeit*  ai 
the  decree  mentioned,  was  liable  to  satisfy  the  judg- 
ments of  the  plaintiffs,  which  it  appearing  could  be 
satisfied  in  a  reasonable  time  from  rents,  it  was  not 
error  to  decree  that  the  same  should  be  leased  for  that 
purpose. 

But  it  is  contended  that  it  was  error  to  lease  the 
railroad,  the  property  of  said  company,  for  so  long  a 
term  as  one  year,  to  satisfy  so  small  a  debt.  This  ob- 
jection is  answered  by  the  counsel  for  the  appellees,  by 
the  declaration  that  it  could  not  be  leased  at  all  for  a 
shorter  period  than  one  year;  and  that  such  a  decree 
for  a  shorter  time  would  have  been  futile.  To  re- 
move any  difficulty  on  that  score,  the  decree  may  be 
amended  so  as  to  test  that  matter.  The  appellees  are 
certainly  entitled  to  the  satisfaction  of  their  judgments 
out  of  this  appellant's  property.  And  if,  in  order  to 
accomplish  it,  it  is  necessary  to  lease  the  railroad  for  a 
term  which  will  yield  in  rents  a  sum  far  exceeding  the 
amount  of  their  judgments,  and  cannot  be  leased  at 
all  for  a  shorter  term,  the  appellees  are  entitled  to 
have  it  leased  for  the  longer  term.  But  it  ought  to  be 
made  to  appear  first,  that  it  could  not  be  leased  for  the 
shorter  term.  The  court  is  of  opinion  therefore  that 
the  decree  should  be  amended,  so  as  to  direct  the  com- 
missioner to  offer  it  for  a  term  of  three  months;  and 
if  it  cannot  be  leased  for  that  term,  or  for  an  amount 
sufficient  to  satisfy  the  appellees'  judgments  and  costs, 
including  their  costs  in  defending  this  appeal,  that  he 
then  ofiTer  it  for  a  term  of  six  months;  and  if  that  is 
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1876.     unavailing,  then  for  a  term  of  nine  months ;  and  if 
^Term.^^  that  is  Unavailing,  then  for  a  term  of  twelve  months, 

- —         as  was  required  by  the  said  decree. 

^^^^^      The  court  is  further  of  opinion  that  the  appellees, 
Co.&ai.  plaintifis  below,  having  been  informed  that  the  Balti- 

Coifeit&  ai  niore  and  Ohio  railroad  company  had  possession  of  the 
said  road,  upon  what  terms,  or  by  what  right,  they 
were  not  informed,  it  was  proper  that  they  should  have 
had  leave  to  amend  their  bill,  and  to  make  the  said  last 
named  company  a  party  defendant,  to  enable  it  to  as- 
sert and  disclose  any  right  it  had,  if  incompatible  with 
the  relief  which  the  plaintiflF  sought  against  the  Win- 
chester and  Strasburg  railroad  company,  and  that 
there  is  no  error  in  the  judgment  of  the  circuit  court 
overruling  the  demurrer  of  the  said  Baltimore  and 
Ohio  railroad  company.  And  the  said  company,  not 
having  asserted  any  right  in  the  Winchester  and  Stras- 
burg railroad  which  could  be  prejudiced  by  the  decree 
now  under  review,  although  if  such  right  existed  it  had 
every  opportunity  of  asserting  it,  it  is  too  late  now  to 
assert  any  such  right,  and  it  cannot  complain  of  said 
decree. 

The  court  is  of  opinion  therefore  to  amend  as  here- 
inbefore specified  said  decree,  and  to  affirm  the  same, 
with  costs. 

Decree  amended  and  affirmed. 
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Mason  ^  als.  v.  Wood. 

September  28. 

I.  M,  and  four  others,  execute  a  bond  to  W,  for  the  price  of  a  jack,  and       1876. 

W  warrants  him  sound  and  a  good  foal-getter.     F,  one  of  the  obli    September 

Term, 
gors,  dies,  and  in  suit  on  the  bond  by  W,  against  the  survivors,  they 

set  up  a  breach  of  the  warranty  as  their  defence.  On  the  trial  W  in- 
troduces witnesses  to  prove  what  two  of  the  defendants  said  to  the  wit- 
nesses, long  subsequent  to  the  purchase,  to  disprove  by  implication  the 
breach  of  the  warranty.  And  then  the  defendants  offer  these  two  to 
testify  as  to  what  those  conversations  were.     Held  : 

I.  F  being  dead,  W,  the  plaintiff,  could  not  under  the  statute  testify 
in  the  cause;  and  therefore  the  two  defendants  are  incompe- 
tent to  testify,  though  in  relation  to  a  matter  which  occurred 
after  the  death  of  F.  See  Code  of  1873,  ch.  172,  J  J  21,  22, 
p.  1 109,  1 1 10. 

Thb  was  an  action  of  debt  in  the  circuit  court  of 
Warren  county,  brought  in  May  1878  by  Angus  M. 
Wood  against  James  W.  Mason  and  others,  surviving 
obligors  with  O.  R.  Funsten,  deceased,  upon  a  bond 
for  $550,  dated  the  18th  of  March  1859,  payable  with 
interest  one  year  from  its  date.  The  bond  was  given 
for  the  price  of  a  jack,  and  Wood,  at  the  time  of  the 
purchase,  gave  the  purchasers  a  written  warranty  of 
'Soundness,  and  that  he  was  a  sure  foal-getter.  The 
defendants  relied  upon  the  breach  of  this  warranty  as 
their  defense  to  the  action. 

On  the  trial  of  the  cause  there  were  eight  exceptions 
taken  by  the  defendants  to  rulings  of  the  court,  six  of 
them  upon  questions  of  evidence,  one  as  to  certain  in- 
structions of  the  court,  and  one  for  the  refusal  of  the 
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Mason 
&  als. 

V. 

Wood. 


1876.  court  to  grant  a  new  trial ;  but,  except  one  or  twp  of 
Temi/^  them,  they  do  not  involve  any  question  of  interest;  and 
on  these  the  case  is  sufficiently  stated  in  the  opinion 
of  Judge  Anderson, 

The  jury  found  a  verdict  in  favor  of  the  plaintiff  for 
$440,  part  of  the  debt  in  the  declaration  mentioned, 
with  interest  from  the  18th  of  March  1859  until  paid, 
less  four  years  and  two  months  war  interest;  and  the 
court  rendered  a  judgment  according  to  the  verdict 
And  thereupon  the  defendants  applied  to  a  judge  of 
this  court  for  a  supersedeas;  which  was  awarded. 

Williams  ^  Williams  and  Cook  ^  Son^  for  the  appellants. 

Walton  and  Turner ,  for  the  appellee. 

Anderson,  J.,  delivered  the  opinion  of  the  court. 

The  plaintifls  in  error,  James  W.  Mason,  J.  McK'. 
Kennerly,  Alexander  M.  Earle  and  James  F.  Leach, 
were  sued  by  the  defendant  in  error  in  debt  upon  a 
bond,  in  which  they  were  the  surviving  obligors  of 
themselves,  and  O.  R.  Funsten,  deceased.  The  con- 
sideration of  the  bond  was  the  price  of  a  jackass, 
called  Royal  John,  which  they  purchased  from  the  de- 
fendant in  error.  The  bond  was  delivered  to  the  agent 
of  the  defendant  in  error  by  Leach,  one  of  the  obli- 
gors, when  the  jack  was  delivered  to  him  several  days 
subsequent  to  the  date  of  the  bond,  and  at  the  same 
time  the  defendant  in  error  by  his  said  agent  delivered' 
to  Leach  a  writing  under  seal,  by  which,  among  other 
things,  he  warranted  the  said  jack  to  be  *^  a  prompt 
performer,  a  sure  foal-getter,  and  perfectly  sound." 
The  defendants  below  pleaded  a  breach  of  the  said 
warranty,  by  which  they  had  sustained  damages,  which 
they  offered  to  set  off  against  the  plainti£&'  demand. 
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In  the  progress  of  the  trial  the  plaintiff  below  intro-     1876. 
duced  as  witnesses  B.  J.  Wood,  Robert  H.  Long  and  %^, 

McKay,  who  testified  to  conversations  they  had  held 

long  subsequent  to  the  purchase  of  the  jack  with  ^^°^ 
James  P.  Leach  and  A.  M.  Earle,  two  of  the  obligors  v. 
and  defendants,  tending  by  implication  to  disprove  the 
alleged  breach  of  warranty.  To  rebut  and  counter- 
vail their  testimony,  the  defendants  introduced  the  said 
Leach  and  Earle,  with  whom  the  conversations  were 
had,  to  testify  as  to  what  those  conversations  were. 
The  plaintiff  objected  to  their  competency,  on  the 
ground  that  O.  R.  Funsten,  one  of  the  obligors  to  the 
bond,  was  dead.  The  court  sustained  the  objection, 
and  refused  to  admit  them  to  give  testimony,  to  which 
ruling  of  the  court  the  defendants  excepted. 

By  section  21,  of  chapter  172  of  Code  of  1873,  no 
witness  is  incompetent  to  give  testimony  by  reason  of 
interest;  and  in  all  actions  and  suits,  &c.,  the  parties 
thereto,  whether  plaintiff  or  defendant,  are  made  com- 
petent to  testify  on  their  own  behalf,  if  otherwise  com- 
petent, except  as  thereafter  provided.  The  exception 
pertaining  to  this  case  is  in  these  words:  "  When  one 
of  the  original  parties  to  the  contract,  or  other  trans- 
action, which  is  the  subject  of  the  investigation,  is  dead 
or  insane,  or  incompetent  to  testify  by  reason  of  in- 
fancy, or  any  other  legal  cause,  the  other  party  shall 
not  be  admitted  to  testify  in  his  own  fevor,  or  in  fevor 
of  any  other  party  having  an  interest  adverse  to  the 
party  so  incapable  of  testifying." 

By  the  express  terms  of  the  above  recited  clause  of 
this  section,  Funsteo,  one  of  the  parties  to  the  contract^ 
being  dead.  Wood,  the  adverse  party,  is  made  incom- 
petent to  testify  in  his  own  favor,  or  in  favor  of  any 
other  party  having   an  interest  adverse  to  Funsten. 

And  Wood  being  incompetent  to  testify,  can  either  of 
Vol.  xxvn— 99 
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1876.    the  parties  adverse  to  him  be  admitted  to  testify?  The 

Terai.  ^  language  of  the  statute  seems  to  be  explicit.     When 

one  of  the  original  parties  to  the  contract  is  dead,  **  or 


Mason  incompetent  to  testify  by  reason  of  infancy,  or  any  oiker 
V.  legal  cause^  the  other  party  shall  not  be  admitted  to  tes- 
tify in  his  own  favor,"  &c.  The  legislature  may  have 
intended  to  limit  the  incompetency  to  testify  to  trans- 
actions between  the  living  and  deceased  parly,  or  to 
the  acts  and  declarations  of  the  deceased  party,  and 
not  to  have  otherwise  restricted  his  general  compe- 
tency, as  given  by  the  twenty-first  section;  but  if  so 
intended  it  is  not  so  expressed.  By  the  terms  and 
express  letter  of  the  law,  parties  in  such  cases  are  de- 
clared to  be  incompetent  to  testify  in  their  own  fiavor, 
&c.  There  is  no  limitation  of  the  incompetency  as  to 
the  subject-matter  of  the  testimony.  It  is  general  and 
unrestricted.  They  are  declared  to  be  incompetent  to 
testify  in  the  cause  in  their  own  favor.  It  might  have 
been  reasonable  in  the  legislature  to  have  restricted 
the  incompetency  to  such  matters  as  the  other  party,  if 
not  incapacitated,  might  be  qualified  to  speak  to,  as  acts 
and  declarations  imputed  to  him,  or  transactions  in 
which  he  acted  a  part,  and  left  untouched  his  compe- 
tency as  to  other  matters;  and  such  restriction  might 
comport  with  the  spirit  of  the  act;  but  the  legislature 
has  not  so  said,  and  the  court  is  not  disposed  to  ex- 
tend the  operation  of  the  act  beyond  its  terms  and  ex- 
press provisions,  and  the  incompetency  of  parties  to 
testify  in  their  favor,  &c.,  in  such  cases,  being  declared 
by  the  act  in  express  terms  they  must  be  held  incom- 
petent to  testify  to  any  matter  bearing  upon  the  issues 
in  the  cause. 

This  opinion  may  seem  to  conflict  with  the  decbioQ 
of  this  court  in  Field  v.  Broum  ^  al^  24  Gratt  74; 
but  the.  cases  are  not  analagous.    In  that  case  the  gen* 
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-eral  competency  of  the  party  to  testify  seemed  not  to     1876. 
be  questioned;  but  was  in  fact  recognized  by  the  court    tcthi. 


Wood. 


below,  and  seems  to  have  been  acquiesced  in  by  both 
parties ;  and  the  only  point  made  before  this  court,  ^^^ 
was  as  to  the  admissibility  of  some  of  the  questions 
and  answers  of  the  party,  whose  deposition  had  been 
given  de  bene  esse.  There  was  no  objection  made  to 
his  general  competency,  and  the  question  was  not 
raised  in  this  court,  nor  seems  to  have  been  considered 
by  it.  In  this  cause  it  is  for  the  first  time  pointedly 
and  squarely  raised,  and  has  to  be  met;  and  the  court 
is  of  opinion,  for  the  reasons  given,  that  there  is  no 
error  in  the  ruling  of  the  circuit  court,  refusing  to  ad- 
mit Leach  and  Earle,  parties  in  the  suit,  to  testify. 

The  court  is  also  of  opinion  that  upon  the  facts  cer- 
tified, the  court  did  not  err  in  overruling  the  motion 
for  a  new  trial.  The  facts  certified  do  not  establish  a 
breach  of  the  warranty  although  the  jury,  by  allowing 
some  damages,  impliedly  have  found  that  there  was 
a  breach.  But  the  &ct8  certified  would  not  warrant 
the  court  to  set  aside  the  verdict,  because  of  the  inad- 
equacy of  damages.  The  fact  that  the  defendants 
never  offered  to  return  the  jack,  and  it  not  appearing 
that  they  ever  demanded  an  abatement  from  the  price, 
on  account  of  defects  in  the  jack,  until  after  the  insti- 
tution of  the  suit,  raises  a  strong  presumption  against 
the  justice  of  their  demand  for  such  an  abatement, 
and  in  favor  of  the  verdict  of  the  jury. 

The  court  is  further  of  opinion  that  there  is  no 
error  in  the  other  rulings  of  the  court,  as  set  out  in 
the  other  bills  of  exceptions,  for  which  the  judgment 
should  be  reversed  and  the  controversy  reopened.  In 
the  6th  instruction,  bill  of  exceptions  No.  6,^"  That 
such  breach  of  warranty  should  be  clearly  proved  by 
those  alleging  it,  that  is,  there  should  be  a  decided  pre- 
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1876.    ponderance  of  evidence  of  the  breach  of  the  war- 

^erai.  ^  raiity>"  the  word  decided  ought  to  have  been  omitted^ 

but  the  qualification,  which  immediately  follows,  that 

Mason    ^jj^j^  evidence  as  will  include  every  reasonable  doubt 

V.       of  such  breach  is  not  required,  so  explains  the  mean- 
Wood 

*    ing  of  what  preceded,  that  the  word  decided  was  not 

likely  to  mislead  the  jury.    Upon  the  whole,  the  court 

is  of  opinion  to  affirm  the  judgment  of  the  circuit 

court,  with  costs. 

Judgment  affirmed. 
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SHimvAtm. 

PuaH  ^  al  V.  Russell  ^  als. 

September  28. 

1.  Previous  to  the  act  in  the  Code  of  1849,  a  judgment  against  a  deceased  Ogp5[»{j^ 

person  had  priority  over  debts  by  simple  contract,  and  was  to  be  paid      Term, 
out  of  the  personal  assets,  if  these  were  sufficient  for  the  purpose ; 
and  having  been  paid  out  of  the  personal  assets,  this  did  not  give 
simple  contract  creditors  a  right  to  have  the  assets  marshaled,  and  to 
have  their  debts  -paid  pro  tanto  out  of  the  real  estate. 

2.  The  payment  of  taxes  due  to  the  state  out  of  the  personal  assets  does 

not  give  a  simple  contract  creditor  a  right  to  have  the  assets  mar- 
shaled. 

3.  Though  simple  contract  creditors  might  before  the  act  of  1850  be  sub- 

stituted to  the  rights  of  a  creditor  by  bond  binding  the  heirs,  the  doc- 
trine of  marshaling  assets  does  not  apply  to  a  judgment. 

4.  Before  the  act  in  the  Code  of  1849,  if  a  judgment  recovered  against  an 

executor  or  administrator  upon  the  bond  of  the  deceased,  binding  his 
heirs,  was  paid  out  of  the  personal  estate,  simple  contract  creditors 
may  be  substituted  to  the  right  of  such  creditor  against  the  heirs. 

5.  A  commissioner,  settling  an  administration  account  before  a  court  of 

probate,  states  in  his  report  that  two  of  the  credits  allowed  the  execu- 
tor were  for  payments  of  judgments,  which  were  liens  on  the  real 
estate.  This  is  not  evidence  against  the  devisees  to  prove  that  the 
judgments  were  recovered  against  the  executor  upon  a  bond  of  the 
testator  binding  his  heirs,  and  to  entitle  a  simple  contract  creditor  to 
marshal  the  assets. 

6.  A  judgment  is  recovered  against  an  executor  by  a  simple  contract 
^    creditor  of  his  testator;  and  the  creditor  then  files  a  bill  against  the 

devisees  to  marshal  the  assets,  and  subject  the  land  of  the  testator  in 
the  hands  of  the  devisees.  It  must  be  presumed  that  his  action  was 
not  barred  by  the  statute  of  limitations  when  the  judgment  was  re- 
covered; and  he  is  not  therefore  barred  by  the  statute  in  his  proceed- 
ing against  the  devbees  to  marshal  the  assets. 
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1876.      7-  There  are  two  devisees,  one  of  whom  owns  one-fourth  of  a  tract  of 

Se^ember  land,  and  the  other  three-fourths;  and  the  land  is  held  to  be  liable  to 

pay  a  debt  of  their  testator.    The  decree  should  be  separate  against 

each  for  the  payment  of  his  pro  rata  share  of  the  debt,  with  a  reser- 

^  ^        *         vation  to  the  plaintiff  to  proceed  against  him  for  so  much  of  the  share 

Russell  of  the  other  as  cannot  be  made  out  of  that  other's  part  of  the  land. 

&als. 

Louis  Wolfe,  of  the  town  of  Winchester,  died  on 
the  10th  of  June  1850.  By  his  will,  which  was  ad- 
mitted to  probate  on  the  Ist  of  July  1850,  he  gave  his 
estate  except  his  library,  to  his  sister  Mary  Wolfe  for 
her  life.  He  gave  a  tract  of  land  to  Sidney  S. 
Richards,  wife  of  H.  W.  Richards,  for  her  life,  and 
then  to  her  children;  to  his  niece  Delia  E.  Pugh, 
wife  of  John  R.  Pugh,  another  tract  of  land  for  her 
life,  and  then  to  three  of  her  children,  naming  them, 
and  another  tract  to  the  said  Delia  E.  Pugh  for  her 
life,  and  then  to  four  of  her  children,  naming  them; 
and  he  gave  another  tract  to  Sidney  S.  Richards  in  fee. 
Mary  Wolfe  who  was  appointed  executrix  declined  to 
act,  and  H.  W.  Richards  qualified  as  administrator 
with  the  will  annexed. 

In  January  1854  Richards  settled  his  administration 
account  before  the  court  of  probate,  showing  a  balance 
due  him  of  $99.79;  and  the  commissioner  reported 
that  three  of  the  debts  with  which  the  administrator 
was  credited  as  having  paid,  were  debts  ^^  binding  upon 
the  real  estate,  as  well  as  upon  the  personalty. '^  These 
were  state  taxes  paid  December  1850,  and  January 
1851,  $34,11,  an  execution  of  Wm.  B.  Baker  for  $235.58, 
and  one  of  Robt.  B.  Wolfe,  cashier,  for  $195.90,  both 
paid  in  June  1852.  Neither  of  these  entries  show  the 
character  of  the  claim  upon  which  the  judgments  were 
founded. 

In  November  1858  Wm.  G.  Russell  recovered  a 
judgment  against  Richards  as  administrator  d£  bonis 
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rum  &c.  of  Wolfe,  for  $776.70  damages,  with  interest     1876. 
fipom  the  11th  of  September  1850;  and  $86.80  costs;  ^Te^^^ 

and  execation  having  been  issued  upon  this  judgment 

to  be  levied  de  bonis  iestatoris.  the  return  of  the  sheriff  ^s^  *^- 
upon  it  was,  **  No  property  found.     The  administrator    Russell 
states  he  has  no  assets." 

In  November  1860  Russell  instituted  his  suit  in 
equity  in  the  county  court  of  Frederick,  which  was 
afterwards  removed  to  the  circuit  court  of  that  county, 
against  the  administrator  &c.  and  devisees  of  Louis 
Wolfe,  deceased.  In  his  bill  he  set  out  his  judgment, 
the  will  of  Louis  Wolfe,  the  commissioner's  report 
stating  that  debts  amounting  to  $469.59,  which  bound 
the  laud,  had  been  paid  by  the  administrator;  and  he 
stated  that  John  R.  Pugh  was  indebted  to  Wolfe  for 
money  paid  by  Wolfe  for  him  in  his  life  time,  which 
had  not  been  collected  by  the  administrator.  The 
prayer  of  the  bill  is,  that  the  assets  may  be  marshaled; 
that  any  balance  of  the  personal  assets  may  be  applied 
to  the  payment  of  his  debt,  and  that  the  real  estate 
devised  may  be  subjected  to  pay  the  remainder;  and 
for  general  relief. 

John  R.  Pugh  and  Delia  E.,  his  wife,  and  Charles 
Ginn  and  Mary  C,  his  wife,  who  was  one  of  the  de- 
visees, answered  the  bill.  They  denied  that  Louis 
Wolfe  was  indebted  to  Russell.  They  insisted  that  at 
any  rate  the  judgment  recovered  by  him  was  for  ser- 
vices rendered,  and  was  not  evidence  against  them, 
and  did  not  bind  the  real  estate;  and  they  relied  on 
the  statute  of  limitations  as  a  bar  to  his  claim  against 
them. 

John  R.  Pugh  admitted  that  he  was  indebted  to 
Louis  Wolfe,  for  money  paid  for  him;  but  as  a  tract 
of  land  had  been  mortgaged  to  secure  the  said  Wolfe, 
and  had  been  sold  since  his  death  under  a  decree  of 
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1876.     the  coart,  he  was  not  able  to  say  what  was  the  balance 
x/rm.    of  the  debt  he  owed. 

In  March  1869  Eird  &  Carson  were,  upon  their  pe- 

Pugh  &  ai.  tition,  made  parties  in  the  cause,  as  assignees  of  H. 
Russell    W.  Richards,  the  administrator  d.  b.  n.  c.  i,  a.,  of  the 
amount  reported  by  the  commissioner  to  be  due  to 
him. 

The  cause  was  referred  to  a  commissioner  to  en- 
quire, among  other  things,  what  was  the  balance  of 
the  debt  due  from  John  R.  Pugh  to  Louis  Wolfe; 
whether  the  debt  set  up  in  the  complainant's  bill  for 
$776.70,  with  interest,  &c.,  was  a  just  debt  and  charge 
upon  the  estate  of  Louis  Wolfe,  deceased;  and  the  pre- 
sent condition,  amount,  owners  and  annual  value  of 
the  real  estate  of  which  said  Wolfe  was  possessed  at 
the  time  of  his  death. 

The  commissioner  made  his  report.  He  refers  to 
the  report  of  the  commissioner  made  to  the  court 
of  probate;  says  it  seems  to  be  correct,  and  that  it 
shows  that  the  administrator  paid  $465.59  upon  debts 
binding  the  realty.  He  reports  the  balance  of  the 
debt  due  from  John  R.  Pugh  to  Louis  Wolfe  at 
$515.48,  with  interest  from  January  the  12th  1844  to 
October  31st  1859,  $488.76— equal  to  $1,004.24.  That 
a  number  of  depositions  were  taken  by  him  in  relation 
to  the  plaintiff's  debt,  which  sustain  it;  and  after 
crediting  upon  it  a  balance  due  from  the  plaintiff  on 
account  of  the  purchase  money  of  the  land  given  to 
secure  Wolfe,  of  $172.96,  he  makes  the  plaintiff's 
debt,  principal  and  interest,  on  the  31st  of  October 
1859,  $1,116.43.  He  also  reported  as  to  the  owner- 
ship and  value  of  the  lands  of  which  Wolfe  died 
possessed. 

The  defendants  excepted  to  the  report;  on  the  fol- 
lowing grounds,  amon^  others: 
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1.  In  not  allowing  the  statute  of  limitations;  it  be-     i876. 
ing  a  new  action  against  the  devisees  and  subject  to   ^totii.^ 
all  defences.  

2.  In  adopting  the  judgment  of  the  court  in  the  suit  ^"^^  *  ^• 
against  the  executor  as  the  amount  due  against  the    Russell 
devisees,  without  proof  of  the  account. 

3.  In  reporting  a  joint  liability,  and  not  a  Tpro  rata 
responsibility. 

The  commissioner  returned  with  his  report  the  de- 
positions taken  in  relation  to  the  plaintiffs'  debt. 
These  depositions  showed  that  Russell  had  for  years 
attended  to  the  business  of  Louis  Wolfe,  who  was  old 
and  feeble,  and  in  the  opinion  of  this  court  the  evi- 
dence sustained  the  claim. 

The  cause  came  on  to  be  heard  in  January  1872, 
when  the  court  being  of  opinion  that  the  unadminis- 
tered  personal  assets  of  Wolfe's  estate  were  sufficient 
to  pay  the  plaintiffi'  debt,  without  passing  on  the  ex- 
ceptions to  the  report,  decreed  that  Charles  B.  Han- 
cock, the  present  administrator  of  Louis  Wolfe,  de- 
ceased, do  proceed  as  adminiBtrator  to  collect  the 
amount  due  from  John  R.  Pugh  to  the  estate  of  Louis 
Wolfe,  deceased,  and  any  other  debts  due  the  estate, 
and  as  a  special  receiver  of  the  said  circuit  court  to 
hold  the  sum  of  money  so  collected  subject  to  the  fu- 
ture order  of  the  court.  And  he  was  authorized  to 
take  all  steps  necessary  for  this  purpose  at  the  costs  of 
said  Wolfe's  estate,  and  make  report  to  the  court. 

The  cause  came  on  again  to  be  heard  on  the  19th  of 
March  1874,  when  Hancock  having  reported  that  an 
execution  against  the  goods  and  chattels  of  John  R. 
Pugh  was  returned  "no  property  found,"  the  court 
held  that  Russell  was  entitled  to  recover  from  the 
estate  of  Louis  Wolfe,  deceased,  the  sum  of  $776.70, 
with  interest  from  September  11th,  1860,  and  $86.80 
Vol.  XXVII — 100 
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1876.     costs  of  the  common  law  suit,  subject  to  a  credit  ot 
Sepu^ber  ^72.96,  as  of  October  31st,  1859,  being  in  favor  of 

Russell  of  $1,116.43,  with  interest  on  $776.70  from  Oc- 

^^&  ai  tober  Slst,  1859.  And  it  appearing  from  the  report  of 
RusseU  the  commissioner  that  the  administrator  of  Louis 
Wolfe,  out  of  the  personalty  of  said  estate,  paid  debts 
binding  the  realty  to  the  extent  of  $465.59,  it  is  held 
by  the  court  that  to  that  extent,  and  with  interest  upon 
the  same,  from  the  time  of  payment,  the  real  estate  of 
Louis  Wolfe,  deceased,  must  contribute  to  the  pay- 
ment of  the  debt  of  Russell.  And  the  cause  was  re- 
ferred to  a  commissioner  to  ascertain  and  report 
among  other  things — 1.  Whether  John  R.  Pugh,  or 
his  assignee  or  vendee,  is  possessed  of  any  realty  which 
is  liable  for  the  payment  of  the  debt  against  him  re- 
ported in  this  cause.  2.  The  exact  amount  and  in- 
terest of  the  debts  binding  the  realty,  to  which  the  per- 
sonalty has  been  applied.  3.  What  the  realty,  and  in 
what  proportion  the  same  is  liable  to  contribution  as 
adjudged  in  this  decree. 

The  commissioner  reported — 1.  That  Delia  E.  Pugh 
and  three  of  her  children  were  dead;  that  the  children 
died  unmarried,  childless  and  intestate,  and  John  R. 
Pugh  inherited  three-fourths  of  the  tract  of  land  de- 
vised by  Louis  Wolfe  to  said  Delia  E.  and  her  children. 
2.  That  from  the  report  of  the  commissioner  returned 
to  the  court  of  probate,  it  appeared  that  the  following 
debts  binding  the  realty  were  paid  out  of  the  personal- 
ty, viz : 

Taxes  on  lands  and  lots  $34.11 ;  amount  of  execu- 
tion of  William  H.  Baker  $235.58;  amount  of  execution 
of  R.  B.  Wolfe,  cashier,  $195.90  =  $465.69.  This 
amount  is  of  January  1st,  1854.  Interest  frofti  Janu- 
ary 1st,  1854,  to  December  1st,  1874,  $558.70.  Amount 
and  interest  to  December  1st,  1874,  $1,024.29.    3d. 
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The  land  devised  to  Delia  S.  Bicbards  and  her  chil-     1876. 
dren,  and  that  devised  to  Delia  E.  Pagh  and  her  chil-    *Tem.^ 

dren,  each  to  bear  one-half  of  the  burden;  and  of  the 

last  John  R.  Pugh  holds  three-fourths,  and  Susan  C.  P«g^&aU 
Pugh  the  other  fourth.  Russell 

The  cause  came  on  again  to  be  heard,  when  the 
court  confirmed  the  report  of  the  commissioner,  and 
decreed  that  unless  within  thirty  days  from  the  rising 
of  the  court,  Susan  C.  Pugh  and  John  B..  Pugh  should 
pay  to  John  J.  Williams  and  R.  T.  Barton,  who  were 
appointed  receivers  to  collect  the  same,  the  sum  of 
$232.79,  with  interest  from  January  1st,  1854,  com- 
missioners named  should  proceed  to  sell  the  farm  de- 
scribed in  the  commissioner's  report  at  public  auction, 
on  terms  stated  in  the  decree;  and  unless  John  R. 
Pugh  should  in  thirty  days,  Ac,  pay  to  the  same  re- 
ceivers the  sum  of  $1,004.24,  with  interest  on  $515.48 
from  October  31, 1859,  the  said  commissioners  should 
sell  his  interest  in  said  farm.  And  a  like  decree  was 
made  against  Charles  L.  Ginn  and  wife  and  Lewis 
Richards  as  to  the  same  sum  of  $232.79  aud  like  inter- 
est. And  thereupon  John  R.  Pugh  and  Susan  C. 
Pugh  applied  to  a  judge  of  this  court  for  an  appeal; 
which  was  allowed. 

Tucker  J  for  the  appellants. 

Barton  ^  Boyd  and  WiJUams  ^  WHUamSy  for  the  ap- 
pellees. 

< 
Staples,  J.,  delivered  the  opinion  of  the  court. 

The  act  of  March  1st,  1842,  was  the  first  statute  ot 
this  state  making  real  estate  assets  for  the  payment  of 
simple  contract  debts.    That  act,  however,  was  subject 
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1876.    to  a  proviso,  which  declared  that  no  debt  which  is  not 
Te^.^'  evidenced  by  writing,  signed  by  the  debtor  or  some 

person  legally  empowered  by  him,  shall  be  charged  on 

Pugh  &  ai.  the  real  estate  by  virtue  of  this  act.  This  proviso  was 
Russell  omitted  at  the  revisal  of  1849,  so  that  as  the  law  now 
stands,  the  real  estate  is  subject  to  the  payment  of  aU 
the  just  debts  of  the  decedent,  without  qualification. 
In  this  case,  the  judgment  of  the  appellee,  Hnssell, 
against  the  administrator  was  upon  a  claim  not  evi- 
denced by  writing.  That  claim  was  therefore  not  a 
charge  upon  the  real  estate  under  the  act  of  1842,  nor 
does  it  constitute  such  charge  under  the  Code  of  1850, 
because  the  debtor  died  before  the  revisal  took  effect 
This  was  not  seriously  controverted  in  the  argument 
The  appellee  claims  that  inasmuch  as  judgments  which 
did  constitute  liens  on  the  real  estate  of  the  debtor, 
were  paid  by  the  administrator  of  the  latter  out  of  the 
personalty,  he  is  entitled,  upon  the  principle  of  mar- 
ejialling  assets,  to  be  subrogated  to  the  lien  of  the 
judgments  thus  paid. 

It  is  a  well  settled  doctrine  of  equity,  that  if  a  spe- 
cialty creditor,  whose  debt  binds  the  heirs,  receives 
satisfaction  out  of  the  personal  assets  of  the  decedent, 
a  simple  contract  creditor  will  in  equity  stand  in  his 
place  against  the  real  assets,  to  the  extent  that  the  spe- 
cialty creditor  shall  have  exhausted  the  personal  assets 
in  the  payment  of  the  debts.  The  reason  is  that  when 
there  is  both  real  and  personal  assets,  creditors  by 
specialty,  in  which  the  heirs  are  bound,  are  by  the 
common  law  entitled  to  payment  out  of  either  of  these 
funds.  At  law  they  may  take  their  remedy  against 
the  heir,  or  against  the  executor.  Having  their  elec- 
tion of  remedies,  if  they  exhaust  the  only  fund  to 
which  the  simple  contract  creditors  can  apply,  equity 
places  the  latter  in  the  position  of  the  former,  so  far 
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as  the  specialty  creditors  have  exhausted  the  personal     1876. 
estate.     2  Lomax  on  Executors,  pp.  418,  419.  ^Term." 

The  question  is  whether  this  principle  applies  to  a 

creditor  having  a  judgment  recovered  in  the  life  time  P"gh  &ai. 
of  the  debtor :  under  the  law,  as  it  stood  previous  to  the  RusseU 
Code  of  1849,  a  judgment  was  a  debt  of  superior  dig- 
nity in  the  administration  of  the  personal  estate.  It 
also  constituted  a  lien  upon  the  real  estate,  but  it  con- 
ferred no  right  of  election,  as  in  the  case  of  a  spe- 
cialty binding  the  heirs.  The  creditor  was  bound  to 
exhaust  the  personal  estate  before  he  could  resort  to 
the  land  in  the  possession  of  the  heir.  The  judgment 
being  a  debt  of  higher  dignity  than  bonds  or  simple 
contract  debts,  the  executor  was  required  to  pay  the 
former  before  the  latter.  If  the  personal  estate  was 
exhausted  in  paying  the  judgment,  the  simple  contract 
creditor  was  utterly  without  remedy.  And  this  was 
upon  the  very  absurd  principle  that  the  right  of  sub- 
rogation only  occurs  where  one  of  the  creditors  has 
two  funds,  upon  either  of  which  he  may  rely  at  his 
discretion. 

This  is  the  view  taken  by  Judge  Lomax  in  his  work 
on  Executors,  volume  2,  page  419,  where  it  is  said  "In 
the  application  of  the  principle  of  marshaling  assets, 
simple  contract  creditors  will  be  substituted  for  special- 
ty creditors,  but  not  for  judgment  creditors;  that  is,  the 
simple  contract  creditors  cannot  charge  the  lands  for  so 
much  of  the  personal  fund  as  has  been  applied  to  the 
payment  of  the  debts  due  by  judgments  obtained 
against  the  ancestor.*'  In  support  of  this  doctrine  he 
quotes  the  opinion  of  Chief  Justice  Marshall  in  AhUm 
V.  Mrnifwd^  1  Brock.  R.  266,  who  declared  "  there  is 
not  a  case  in  the  books,  nor  a  dictum  on  the  bench,  in 
which  it  is  said  that  simple  contract  creditors  may  ** 
stand  in  the  place  of  judgment  creditors,  who  have 
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1876.     exhausted  the  personal  fund,  although  the  principle  of 
Terai.^^  marshaling  assets  has  been  discussed  perhaps  as  fire- 

quently  as  any  other  on  which  a  court  of  equity  acts." 

Pugh&ai.  rptjig  decision  of  Judge  Marshall  is  approved  by  this 
Russell  court  in  Rogers  v.  Denham's  heirSy  2  Gratt  200.  That 
was  a  scire  facias  against  the  heir  to  revive  a  judgment 
recovered  against  the  ancestor.  This  court  was  uani- 
mously  of  the  opinion  that  as  the  object  of  the  scirt 
facias  is  to  give  the  creditor  the  benefit  of  his  judg- 
ment obtained  against  the  ancestor,  and  as  upon  a  writ 
of  elegit  against  the  ancestor  the  chattels  must  first  be 
delivered,  and  if  they  are  sufficient,  the  lands  are  not 
extended,  the  judgment  after  the  decease  of  the  ances- 
tor must  affect  his  lands  in  the  same  way.  The  per- 
sonal estate  should  be  first  charged,  and  the  judgment 
creditor  should  not  proceed  against  the  heir  or  terre- 
tenants  until  he  has  exhausted  the  same.  Upon  these 
authorities  the  question  must  be  regarded  as  settled  in 
Virginia. 

In  the  present  case  the  appellee  claims  to  be  substi- 
tuted in  the  place  of  William  H.  Baker  and  Robert  B. 
Wolfe,  creditors  of  the  decedent,  whose  debts  were 
paid  out  of  the  personal  assets  in  the  hands  of  the  ad- 
ministrator. Whether  the  judgments  in  favor  of  these 
creditors  were  recovered  in  the  lifetime  of  the  dece- 
dent, or  against  his  administrator  since  his  death,  does 
not  appear.  In  9,n  ex  parte  settlement  of  the  adminis- 
tration accounts,  made  in  the  year  1854,  the  commis- 
sioner mentions  these  debts  as  binding  on  the  realty. 
And  this  is  all  we  have  on  the  subject  in  this  record. 

It  is  impossible  to  say  whether  this  opinion  of  the 
commissioner,  for  it  is  a  mere  opinion,  is  "  well  founded 
or  not."  He  may  have  supposed  that  a  judgment,  prior 
to  the  Code  of  1849,  constituted  a  lien  on  the  debtor's 
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real  estate;  and  so  it  did,  subject,  however,  to  the  qaali-     1876. 

J*     j^  1        J  *•         J  September 

ficatioDS  already  mentioned.  Term. 

The  judgment  might  be  a  lien,  and  yet,  as  we  have 

seen,  famish  no  ground  for  marshaling  the  assets.  If  P"gii  &ai. 
the  judgment  was  against  the  obligor  himself,  upon  a  RusUii 
specialty  binding  the  heirs  after  the  death  of  the  for- 
mer, there  would  be  no  remedy  against  the  heir  upon 
the  specialty.  The  bond  no  longer  exists  as  a  security, 
being  superseded,  merged  and  extinguished  in  the 
judgment  The  creditor  has  no  longer  a  remedy  either 
at  law  or  in  equity  on  his  bond,  but  only  on  his  judg- 
ment. The  obligor  is  no  longer  bound  by  the  bond 
but  by  the  judgment.  It  has  become  the  evidence  of 
his  indebtedness  and  the  measure  of  his  liability.  The 
United  States  v.  Price,  9  How.  U.  S.  R.  93,  94;  Smith's 
Lead.  Cases,  vol.  1,  part  1,  619;  2  Am.  Lead.  Cases 
663. 

On  the  other  hand,  if  the  judgment  was  against  the 
administrator,  it  would  not  merge  the  bond  as  against 
the  heir.  If  originally  bound  by  the  specialty,  he,  the 
heir,  would  still  be  bound.  And  the  creditor  is  at 
liberty  to  prosecute  a  suit  against  him  and  the  per- 
sonal representative  at  the  same  time,  though  he  is  of 
<^ourse  entitled  to  but  one  satisfaction.  It  will  thus  be 
seen  that  the  lien  of  a  judgment  is  a  question  of  law, 
and  was  sometimes  a  very  difficult  one  under  our  for- 
mer system  of  laws.  If  the  judgments  alluded  to  by 
the  commissioner  in  his  report  were  recovered  in  the 
lifetime  of  the  decedent,  as  there  is  strong  reason  to 
believe,  they  will  not  avail  the  appellee.  If  they  were 
recovered  against  his  administrator  upon  a  bond  bind- 
ing the  heirs,  the  liabilities  of  the  latter  still  remain; 
and  there  is  a  right  of  substitution. 

Upon  these  points  the  appellee  ought  to  have  pro- 
duced proof.    The  burden  is  of  course  upon  him,  to 


Digitized  by 


Google 


800  COURT  OF  APPEALS   OP  VIRGINIA. 

1876.    show  that  the  heirs  were  bound.     The  simple  expres- 

September    .  «  •    •        1       .r  ...  . 

Term.    sioD  01  an  Opinion  by  the  commissioner  m  an  ex  parte 

settlement  is  not  evidence  against  the  heirs.    The  ex- 

Pugh  &ai.  ception  of  the  appellants  was  therefore  well  taken,  and 
Russell    ought  to  have  been  sustained.    The  case  will  have  to 
go  back  to  the  circuit  court  upon  this  point,  and  a  de- 
cree accordingly. 

In  regard  to  the  taxes  against  the  decedent,  it  is  suf- 
ficient to  say  that  while  the  commonwealth  has  a  lien 
for  them  on  the  lands  of  her  debtor,  that  lien  can  never 
be  enforced  so  long  as  there  is  personal  property.  The 
latter  must  be  exhausted  before  the  land  is  delinquent 
or  liable.  The  personal  representative  is  required  ta 
discharge  the  taxes  before  the  payment  of  any  other 
debt.  As  already  seen,  the  doctrine  of  marshaling 
assets  has  no  application  to  such  a  case. 

Another  ground  taken  by  the  appellant  is,  that  the 
judgment  recovered  by  the  appellee  against  the  ad- 
ministrator is  not  competent  proof  of  the  justice  of 
the  claim  as  against  them ;  and  further,  the  claim  is 
barred  by  the  statute  of  limitations.  In  answer  to  the 
first  ground  it  is  sufficient  to  say,  that  evidence  was  ad- 
duced before  the  commissioner  establishing  the  justice 
of  the  appellees'  demand.  In  regard  to  the  plea  of 
the  statute  of  limitations :  as  judgment  was  recovered 
against  the  administrator,  it  must  be  presumed  the 
claim  was  not  barred  at  the  time  of  the  institution  of 
the  suit  against  him.  The  appellee  was  entitled  to 
satisfaction  of  that  judgment  out  of  the  personal  as- 
sets. These  being  exhausted  by  specialty  debts  bind- 
ing the  heirs,  and  the  appellee  being  compelled  to 
resort  to  the  land,  his  remedies  against  the  latter  must 
be  co-extensive  with  those  against  the  personalty.  If, 
at  the  time  of  the  institution  of  his  suit  against  the 
personal  representative,  the  appellee  was  not  barred  of 
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his  action  by  limitation,  neither  is  he  barred  by  subse-     1876. 
qaent  lapse  of  time,  in  proceeding  against  the  heir  to   ^Tem.^ 

have  the  assets  marshaled  in  his  favor.    If,  therefore, 

the  appellee  makes  good  his  claim  to  subrogation  in  ^"S^  *  ^^ 
this  case,  the  appellants  will  be  precluded  from  relying    Russell 
upon  the  bar  of  the  statute.    Adams'  Equity,  mar- 
ginal page  275,  and  note. 

Another  ground  of  error  assigned  is,  that  by  the 
decree  of  the  circuit  court  the  appellant  Pugh  is  di- 
rected to  pay  the  sum  of  $1,004.24,  without  sufficient 
evidence  of  the  justice  of  the  debt.  The  objection  is 
made  for  the  first  time  in  this  court  This  demand 
was  investigated  by  a  commissioner,  to  whom  the  ac- 
counts were  referred;  and  was  allowed  by  him.  No 
exception  was  taken  to  the  allowance;  and  it  does  not 
appear  that  the  matter  was  in  any  way  called  to  the  ^ 
attention  of  the  circuit  court.  It  was  the  duty  of  the 
appellant  to  except  to  the  report.  Upon  that  excep- 
tion all  the  evidence  in  support  of  the  claim,  or  against 
it,  would  have  been  returned  to  the  court,  and  it  would 
have  been  seen  upon  what  ground  the  commissioner 
proceeded.  Upon  well  settled  principles,  the  excep- 
tion which  may  be  affected  by  extraneous  evidence 
cannot,  for  the  first  time,  be  taken  in  this  court. 

The  only  remaining  ground  of  error  necessary  to  be 
noticed  is  that  portion  of  the  decree  which  directs  a 
sale  of  the  land,  without  reference  to  the  several  in- 
terests of  the  appellants.  One  of  the  appellants  is  the 
owner  of  one-fourth  of  the  land  and  the  other  of 
three-fourths;  and  it  is  insisted  that  each  should  have 
been  allowed  to  redeem  his  or  her  share  by  paying  in 
the  same  proportion. 

When  the  decree  is  against  several  parties  having 

separate  and  distinct  interests,  and  there  is  in  the  case 
Vol.  xxvn— 101 
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1876.    the  materials  for  a  just  apportionment,  such  apportioD- 
ToTO.  ^  nient  ought  to  be  made;   with  a  reservation  to  the 

creditor  of  a  right  to  resort  to  all  who  are  responsible 

Pugh  &  ai.  iQ  ijjnj^  Jq  lY^Q  present  case  the  decree  ought  to  have 
Russell  provided  for  the  payment  of  one-fourth  of  the  appel- 
lee's judgment  by  the  sale  of  the  appellant,  Susan  C, 
Pugh's,  interest,  and  of  three-fourths  by  the  sale  of  the 
appellant,  John  R.  Pugh's,  three-fourths;  with  a  re- 
servation of  the  right  to  resort  to  the  whole  of  the 
tract,  in  the  event  of  a  deficiency.  As  the  cause  is  to 
go  back  to  the  circuit  court  for  further  proceedings, 
the  decree  can  be  reformed  in  this  particular,  and  io 
accordance  with  the  views  herein  expressed. 

The  decree  was  as  follows:  * 


This  day  came  again  the  parties  by  their  counsel^ 
andthejcourt  having  maturely  considered  the  trans- 
cript of  the  record  of  the  decrees  aforesaid,  and  the 
arguments  of  counsel,  is  of  opinion,  for  reasons  stated 
in  writing,  and  filed  with  the  record,  that  it  does  not 
sufficiently  appear  whether  the  judgments  in  fevor  of 
William  II.  Baker  and  Robert  B.  Wolfe  were  recovered 
in  the  lifetime  of  Louis  Wolfe,  the  debtor,  or  against 
his  administrator  since  his  death.  If  the  former,  said 
judgments  conferred  upon  said  Baker  and  Wolfe  no 
right  of  proceeding  against  the  lands  of  said  Louis 
Wolfe  until  the  personal  assets  in  the  hands  of  his  ad- 
ministrator were  exhausted;  and  as  the  said  Baker  and 
Robert  B.  Wolfe  had  in  such  case  no  right  of  election 
between  the  real  and  personal  estate,  the  appellee,  Rus- 
sell, is  not  entitled,  upon  any  principle  of  subrogation, 
to  subject  the  real  estate  of  the  said  Louis  Wolfe  to 
the  payment  of  his  debt.    If,  on  the  other  hand,  the 
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judgments  aforesaid  were  recovered  against  the  admin-     1876. 
istrator  of  said  Louis  Wolfe  upon  specialties  binding   ^x^. 

the  heirs  of  the  latter,  the  appellee,  so  far  as  the  per 

sonal  estate  was  exhausted  in  the  payment  of  said  judg-^"S^  *  ^^• 
ments,  is  entitled  to  satisfaction  out  of  the  realty  of  Russell 
which  Louis  Wolfe  died  possessed.  Upon  these  points 
the  record  furnishes  no  satisfactory  information  to  jus- 
tify a  decree  against  the  appellees.  The  same  princi- 
ples substantially  apply  to  the  taxes  due  the  common- 
wealth, which  constituted  a  lien  upon  the  land  of  the 
said  Wolfe,  only  to  be  enforced  after  the  exhaustion  of 
the  personal  estate.  The  appellee  was  therefore  not 
entitled  to  subrogation  in  place  of  the  commonwealth. 

The  court  is  further  of  opinion  that  the  circuit  court 
erred  in  subjecting  the  tract  of  land  in  the  possession 
of  the  appellants  to  the  debt  of  the  appellee  without 
apportioning  the  burden  between  the  parties.  The 
appellant,  Susan  C.  Pugh,  being  the  owner  of  only 
one-fourth  of  the  tract,  and  by  reason  thereof  being 
subject  to  only  one-fourth  of  the  debt  in  the  first  in- 
stance, the  decree  ought  to  have  directed  the  sale  of 
the  said  one-fourth  accordingly,  and  of  the  three-fourths 
held  by  John  R.  Pugh,  for  his  three-fourths  of  said 
debt,  with  liberty,  however,  to  proceed  against  the  in- 
terest of  either  for  any  deficiency  in  the  proceeds  of 
sale.  ^ 

Therefore  it  is  decreed  and  ordered  that  so  much  of 
the  said  decrees  of  the  said  circuit  court  as  is  herein 
declared  erroneous  be  reversed  and  annulled,  and  that 
they  be  affirmed  in  all  other  respects;  and  that  the  ap- 
pellees pay  to  the  appellants  their  costs  by  them  ex- 
pended in  the  prosecution  of  their  appeal  aforesaid 
here.  And  it  is  further  decreed  and  ordered  that  this 
cause  be  remanded  to  the  said  circuit  court  for  further 


Digitized  by 


Google 


804  COURT  OF   APPEALS   OF  VIRGINIA. 

1876.    proceedings  to  be  had  therein  in  conformity  with  the 

September  «  .         , 

Term,    foregoing  decree. 

Which  is  ordered  to  be  certified  to  the  said  circuit 

Pugh  &  ai.  court  of  Frederick  county, 

V. 

Russell 

^  ^        Dbcrbb  reversed. 
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Deybibs  &  Co.  V.  Johnston  &  Wolpb  ^  al. 

September  29. 

1S76 

1.  Three  suits  in  equity  are  brought  by  the  same  plainti&  against  the  same  September 

defendants  to  enforce  payment  of  debts  by  attachment>and  sale  of  the  Term, 
same  land.  By  order  of  the  court  these  suits  are  directed  to  be  con- 
solidated and  heard  together,  and  then  plaintifi&  file  an  amended  bill 
bringing  in  a  third  party.  There  being  a  decree  dismissing  the  at- 
tachments, the  plaintifi^  may  appeal  to  the  court  of  appeab,  though 
neither  of  the  debts  amount  to  #500,  the  sum  of  all  of  them  being 
more  than  that  amount. 

2.  Quctre  .*  If  a  creditor,  whose  debt  is  not  yet  due,  may  bring  a  suit  in 

equity  to  attach  the  property  of  his  absent  debtor,  or  to  set  aside  a 
deed  as  fraudulent 

This  was  a  contest  between  the  creditors  of  John- 
ston &  Wolfe,  of  Baltimore.  Devries  &  Co.  filed  three 
bills  against  Johnston  &  Wolfe,  which  are  set  out  in 
the  opinion  of  Judge  Anderson.  Francis  White  filed 
six  bills  against  the  same  parties  to  attach  the  same 
tract  of  land.  These  suits  were  commenced  on  the 
13th  of  May  1872,  and  were  to  recover  debts  then  due. 

In  September  1872,  Francis  White  filed  his  petition 
in  the  case  of  Devries  &  Co.,  in  which  he  stated  the 
institution  of  his  suits  and  the  amounts,  involved  in 
each.  He  says  that  when  Devries  & .  Co.  instituted 
their  respective  suits,  and  issued  their  attachments,  the 
debts  sued  for  by  them  were  not  due;  and  he  charges 
that  the  said  attachments  sued  out  by  Devries  &  Co. 
are  null  and  void;  and  he  prays  that  they  may  be' 
quashed,  and  that  the  land  may  be  sold,  and  the  peti- 
tioners debts  satisfied  out  of  the  proceeds  of  sale. 
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1876.        In  November  1872,  the  case  came  on  upon  the  peti- 
^Term.  ^  ^^ou  of  Prancis  White,  and  the  court  being  of  opinion 

that  the  attachments  sued  out  by  Devries  &  Co.  were 

Devnes  improperly  sued  out,  it  was  ordered  that  they  be  abated. 
V.       And  thereupon  Devries  &  Co.  applied  to  a  judge  of 
&  Wolfe  this  court  for  an  appeal;  which  was  allowed. 


&al. 


Dandridge  and  Pendleton^  for  the  appellants. 
Barton  ^  Boyd^  for  the  appellees. 

Andbbson,  J.  The  appellants  are  creditors  of  the 
appellees  by  three  promisory  notes,  one  bearing  date 
December  2nd,  1871,  payable  at  three  months;  another 
one  bearing  date  November  22nd,  1871,  payable  at  four 
months;  and  the  other  bearing  date  December  20, 
1871,  payable  at  four  months.  On  the  same  day,  the 
20th  of  February  1872,  they  brought  three  several 
suits  in  equity,  by  suing  out  three  several  subpoenas 
and  attachments  in  chancery,  and  on  the  26th  of  the 
same  month  filed  a  bill  in  chancery  in  each  case,  the 
same  in  substance;  and  in  each  case  upon  afiEidavit  of 
non-residence,  and  the  return  of  the  sheriff  an  order 
of  publication  was  awarded  against  the  defendants. 
The  bill  in  the  first  case,  avers  the  indebtedness  of  the 
defendants  to  the  plaintiffs  on  the  2nd  day  of  Decem- 
ber 1871,  in  the  sum  of  $488.29  cents,  which  it  is 
averred  is  evidenced  by  a  note  of  that  date,  payable 
three  months  after  date.  It  appears  from  the  bill  and 
exhibits  that  neither  note  was  due  at  the  time  suits 
were  brought. 

The  bill  avers  that  the  firm  of  Johnston  k  Wolfe,  the 
defendants,  since  the  giving  of  the  note  had  become 
insolvent.  But  that  the  said  Wolfe  owned  a  tract  of 
land  in  Frederick  county,  described  in  the  bill,  which 
was  devised  to  him  by  the  will  of  his  &ther. 
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It  alleges  that  the  defendants  are  non-residents  of     i876. 
the  state  of  Virginia,  and  were  so  at  the  commence-  ^Term.^ 

ment  of  this  suit;   and  that  the  said  Wolfe  was  in 

hopeless  financial  embarrassment.  ^^Co^ 

It  farther  charges,  that  by  a  deed  dated  the  16th  of      v. 
December  1871,  shortly  before  the  institution  of  this  &  Woife 
suit,  and  recorded  in  the  clerk's  office  of  Frederick    ^  ^• 
county  on  the  27th  of  December  1871,  the  said  Wolfe 
conveyed  the  aforesaid  tract  to  said  Johnston,  which 
conveyance  was  made  with  intent  to  hinder,  delay,  and 
defraud   creditors;    by  reason   whereof  the  plaintiffs 
have  just  cause  to  apprehend  that  their  said  debts  may 
not  be  paid,  and  are  advised  that  by  the  equitable  powers 
of  the  couriy  and  by  its  attachment  process^  the  said  tract 
of  land  may  be  subject  to  its  payment.     The  prayer  is 
that  the  land  may  be  sold  and  the  proceeds  applied  to 
the  payment  of  their  debt. 

At  a  subsequent  term  of  the  court,  24th  of  May  1872, 
the  three  suits  by  order  of  the  court  were  to  be  con- 
solidated, or  proceeded  in  as  one  suit;  and  the  plain- 
tiflfe  were  given  leave  to  file  their  amended  bill. 

The  amended  bill  adds  to,  and  amends  the  allegation 
of  the  original  bill,  with  regard  to  the  conveyance  of 
the  land  by  Wolfe  to  Johnston,  by  alleging  that  the 
said  Wolfe  on  or  before  the  16th  of  December  1871, 
executed  to  the  said  Johnston  his  writing  obligatory  for 
a  large  sum  of  money,  which  he  secured  to  said  John- 
ston by  a  mortgage  upon  the  land  in  question,  which 
was  admitted  to  record  in  the  clerk's  office  of  the 
county  court  of  Frederick  on  the  27th  of  December 
1871.  And  it  further  charges  that  a  deed  purporting 
to  be  an  assignment  of  the  said  mortgage  to  Miles 
White,  bearing  date  the  10th  of  December  1871,  which 
is  the  date  of  the  mortgage,  was  recorded  in  the  clerk's 
office  of  said  county  court  on  the  5th  of  January  1872. 
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1876.  Copies  of  both  deeds  are  in  the  record.  The  bill  fui^ 
Tom/^  ther  charges  that  the  said  mortgage  securing  the  bond 
aforesaid,  was  executed  together  with  the  bond,  for  the 


^^Co^   sole  purpose  of  raising  money  thereon  for  the  firm  of 
V.       Johnston  &   Wolfe.     That  White,  who  is  a  money 

A  Wolfe  dealer,  agreed  to  advance  the]  money  to  Johnston  on 
*  ^  said  bond,  and  that  the  assignment  was  drawn  up  with 
a  view  to  that  end,  and  was  left  with  White,  who  failed 
to  comply  with  his  agreement  to  advance  the  money; 
and  the  bond  was  never  passed  to  him,  but  remains  in 
the  possession  of  Wolfe  the  obligor :  which  he  was 
never  to  part  with  until  the  arrangements  for  raising 
the  money  were  completed.  And  the  bill  charges  that 
White  fraudulently  designing  to  make  avail  of  said  as- 
signment without  advancing  the  money,  which  was 
the  condition  on  which  it  was  placed  in  his  hands,  re- 
fused to  deliver  it  to  Johnston  or  Wolfe  who  demanded 
it,  but  fraudulently  retained  it.  And  to  the  detriment 
of  Wolfe  &  Johnston,  and  to  the  plaintiffs  their  credi- 
tors, had  the  assignment  recorded  as  aforesaid,  to  ef- 
fectuate his  iniquitous  and  fraudulent  design.  The 
prayer  is  that  the  said  White  may  be  made  a  party  to 
this  and  the  original  bill,  and  be  compelled  to  answer 
them ;  and  that  the  said  assignment  may  be  set  aside, 
and  for  general  relief.  On  the  20th  of  February  1872 
notice  Us  pendens  of  these  suits,  the  plaintiffs  by  their 
counsel  caused  to  be  recorded  in  the  clerk's  office  of 
the  county  court  of  Frederick. 

The  court  is  of  opinion,  upon  the  preliminary  ques- 
tion raised  by  the  appellees'  counsel,  as  to  the  jurisdic- 
tion of  this  court  to  hear  this  cause  upon  the  appeal, 
that  inasmuch  as  the  three  causes  were  essentially  one, 
and  were  very  properly  consolidated,  or  united  in  one, 
and  proceeded  in  and  heard  as  one  cause  by  the  court 
below,  that  the  matter  in  controversy  upon  this  appeal 
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exceeds  the  amonnt  necessary  to  invest  this  court  with     1876. 
jurisdiction;  and  therefore  that  the  objection  raised  to   ^toti.  ^ 
the  jurisdiction  of  this  court  must  be  overruled.  

Upon  the  merits,  the  case  is  presented  in  two  as-    ^^^T^ 
pects.    First,  as  a  proceeding  by  foreign  attachment       v. 
in  equity,  or  second,  as  a  proceeding  upon  the  princi-  &  w^e 
pies  of  original  equity  jurisdiction.    As  has  been  seen,     ^  *^* 
^*the  equitable  powers  of  the  court,"  and  "its  attach- 
ment process,"  both  are  invoked  in  the  bill  as  clothing 
the  court  with  power  to  relieve. 

It  would  seem  that  the  attachment  process  was  re- 
lied on  only  as  ancellary  or  auxiliary  to  the  original 
equity  jurisdiction,  and  not  as  a  distinct  primary 
ground  of  jurisdiction.  Whether  it  is  material  to  con- 
sider the  distinction  in  this  case  I  will  not  stop  now  to 
inquire,  but  will  proceed  with  the  more  important  in- 
quiry, whether  upon  the  case  made  by  the  original  and 
amended  bills,  a  court  of  equity  has  inherent  original 
jurisdiction  to  afford  relief. 

By  the  statute  Code  of  1873,  chap.  175,  §2,  p.  1126, 
a  creditor  before  obtaining  a  judgment  or  decree  for  his 
claim,  may  institute  any  suit  to  avoid  a  gift,  convey- 
ance, assignment,  or  transfer  of,  or  charge  upon  the 
estate  of  his  debtor,  which  he  may  institute,  after  ob- 
taining such  judgment  or  decree,"  &c.  The  plaintiflS 
were  creditors  at  the  time  of  instituting  this  suit. 
Their  claim  was  debUum  in  prcesentij  solvendum  in  futuro. 
They  have  present  interest  in  their  debtor's  property 
on  which  alone  they  rely  for  the  satisfaction  of  their 
debt  at  maturity,  and  the  getting  a  conveyance  or  as- 
signment of  it  by  a  third  party  surreptitiously  and 
fraudulently,  and  the  placing  that  conveyance  or  as- 
signment on  record,  may  be  the  means  of  enabling 
him  to  transfer  the  property  to  an  innocent  purchaser 

for  value,  and  thereby  consummate  his  fraud,  and  irre- 
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1876.  trievably  prevent  its  application  to  the  payment  of  the 
T^.  appellants  just  debt;  an  apprehension  which  is  well 
-justified,  by  the  circumstances  under  which  he  pro- 


^^cJT   ^^^^^  ^^^  possession  of  the  deed  of  assignment,  and 

V.       his  unjustly  and  fraudulently  withholding  it  from  the 

&  Wolfe  debtor;  and  instead  of  returning  it  to  him,  causing  it 

*  **•     to  be  spread  upon  the  record  of  the  county  court    It 

was  a  wrong  to  the  debtor  of  the  plaintiffs,  and  it  was 

equally  a  wrong  to  them. 

There  can  be  no  question  that  Johnston  &  Wolfe 
could  maintain  a  suit  against  White  to  set  aside  said 
assignment,  or  to  compel  its  surrender  to  them.  If 
they  could,  why  may  not  their  creditors?  Why  niay 
not  their  application  to  the  interposition  of  a  court  of 
equity  be  made,  before  their  debt  is  due,  to  prevent 
this  wrong?  They  have  a  present  interest  which  is 
threatened  to  be  destroyed  by  the  consummation  of 
the  fraudulent  transaction  to  the  same  extent  that  it 
would  be  if  their  debt  was  due.  The  injury  to  them 
is  the  same  that  it  would  be,  if  their  debt  were  due. 
They  have  a  present  interest  which  is  brought  into 
jeopardy  by  a  fraudulent  transaction,  and  which,  if  not 
at  once  arrested,  by  the  interposition  of  a  court  of 
equity,  will  result  in  the  total  destruction  of  that  in- 
terest. 

It  is  a  favorite  doctrine  of  courts  of  equity,  that  they 
are  invested  with  jurisdiction  to  prevent  injury  and 
wrong,  as  well  as  to  compel  the  reparation  of  injuries 
already  accomplished. 

I  am  of  opinion,  therefore,  that  a  court  of  equity 
had  jurisdiction  to  relieve  the  plaintiffs  against  the  in- 
jury by  which  they  were  menaced,  and  the  notes  all  fidl- 
ing  due  before  any  decree  was  pronounced  in  the  cause, 
the  first  one  falling  due  a  few  days  after  the  suit  was 
brought,  the  plaintiffs  were  entitled  to  a  decree  to  sub- 
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ject  the  land  in  question  to  the  payment  of  their  debt,     1876. 
they  being  entitled  to  priority  over  the  subsequent  at-  ^Term.*^'^ 

tachment  creditor.     I  am  of  opinion,  therefore,  to 

reverse  the  decree,  and  to  remand  the  cause  to  the    ^^!?^ 

'  &  Co. 

circuit  court  for  further  proceeding  to  be  had  therein       v. 

J*         'i^      -xt-  xT.»  •    •  Johnston 

in  conformity  with  this  opinion.  &  Woife* 

&   al. 

•     MoNCURB,  P.,  concurred  in  the  opinion  of  Ander- 

SOHy  J. 

Christian  and  Staples,  J's,  dissented. 
Decree  affirmed  bt  a  divided  court. 
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Brock  v.  Ricb  ^  cds. 

September  29. 

Seotraiber  '*  Whether  the  court  will  confirm  a  sale  made  by  commissioners  under  its 

Term.  decree,  must,  in  a  great  measure,  depend  upon  the  circumstances  of 

each  case.    It  is  difficult  to  lay  down  any  rule  applicable  to  all  cases; 

nor  is  it  possible  to  specify  all  the  grounds  which  wiU  justify  die 

court  in  withholding  its  approval. 

2.  In  such  a  case,  if  there  is  reason  to  believe  that  fraud  or  mistake  has 

been  committed  to  the  detriment  of  the  owner  or  purchaser,  or  that 
the  officer  conducting  the  sale  has  been  guilty  of  Imy  wrong  or  breach 
of  duty  to  the  injury  of  the  parties  interested,  the  court  will  withhold 
a  confirmation  of  the  sale. 

3.  In  such  a  case,  either  party  may  object  to  the  report  of  the  commis- 

sioner, and  the  purchaser  himself,  who  becomes  a  party  to  the  sale, 
may  appear  before  the  court  and  have  any  mistake  corrected. 

4.  The  court,  in  acting  upon  a  report  of  sale,  does  not  exercise  an  arbi- 

trary but  a  sound  legal  discretion  in  the  interests  of  fairness  and  pru- 
dence, and  with  a  just  regard  to  the  rights  of  all  concerned. 

5.  An  auctioneer  or  crier  making  a  sale,  cannot  properly  act  for  himsdf 

or  any  other  person  in  bidding  for  the  property. 

6.  A  case  in  which  the  court  refused  to  enforce  a  sale  against  the  purcha- 

ser, on  account  of  the  misconduct  of  the  life  tenant  and  the  aucdon- 
eer,  though  the  conduct  of  the  commissioner  was  unexceptionable. 

7.  The  sale  being  set  aside  as  to  the  life-tenant,  must  be  set  aside  mi  Mo, 

though  some  of  the  remaindermen  are  infants. 

Dr.  John  W.  Rice,  of  the  county  of  Shenandoah, 
died  in  1862.  He  left  a  large  estate  in  land,  and  a 
nnmber  of  children.  He  gave  to  his  sons  each  a  tract 
of  land;  and  among  them  to  his  son,  John  Harper 
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Rice,  a  tract  of  about  four  hundred  and  seventy-five     1876. 
acres,  of  which,  about  two  hundred  and  seventy-five   ^Terai.  ^ 


acres,  he  describes  as  lying  along  Smith's  creek,  and 

two  hundred  acres  of  wood  land  on  the  west  side  of    ^^^^^ 

V. 

Massanutton   mountain.     This  land   he  estimates  at     Rice 
113,000;  and  he  charges  the  land  with  two  sums  each 
of  $1,000.    This  land  he  gives  to  John  Harper  Rice 
for  his  life,  and  at  his  death  it  is  to  be  sold,  and  the 
proceeds  divided  among  his  children. 

In  February  1872,  John  Harper  Rice  instituted  his 
suit  in  equity  in  the  circuit  court  of  Shenandoah 
county,  in  which  he  set  out  the  devise  to  him  and  his 
children,  and  the  said  charges  thereon;  and  also  that 
he  owed  about  $1,000,  as  one  of  the  executors  of  his 
father,  which  is  directed  by  the  will  to  be  paid  out  of 
the  land.  He  says  that  the  sums  directed  by  his  testa- 
tor, to  be  paid  by  him,  cannot  be  paid  without  a  sale 
of  the  said  real  estate,  and  that  he  believes  it  will  be 
for  the  benefit  of  his  infant  children  as  well  as  his 
adult  child  that  a  sale  of  the  same  be  made.  And 
making  the  children  parties  defendants,  he  asks  for  a 
sale  of  the  land. 

The  case  was  regularly  proceeded  in,  and  a  decree 
was  made  appointing  commissioners  to  sell  the  land. 
In  August  1874  they  returned  their  report,  in  which 
they  say  that  they  had  advertised  the  land  for  sale  at 
public  auction,  and  at  the  sale  John  P.  Brock,  by  his 
agent,  C.  P.  Moore,  became  the  purchaser  of  said  land 
at  the  price  of  $34.50  per  acre.  That  said  Brock  by 
said  agent  signed  a  memorandum  of  said  sale  and  pur- 
chase, which  was  also  on  the  same  day,  and  imme- 
diately after  it  was  signed  by  said  agent  (the  said  Brock 
not  then  being  present),  recognized  and  affirmed  by 
said  Brock  in  a  writing  signed  by  him.  They  further 
state,  that  about  the  1st  of  June  one  of  the  commis- 
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1876.    sioners  received  a  letter  from  Brock,  in  which  he  de- 
TeiTO.^'  nies  the  authority  of  Moore  to  bid  for  him  in  the  man- 

ner  the  sale  was  made. 

Brock  ^t  ^jjQ  August  term  of  the  court  for  1874,  a  rule  was 
Rice  made  upon  Brock  returnable  to  the  27th  of  August,  to 
show  cause  why  he  should  not  be  required  to  comply 
with  the  terms  and  conditions  of  the  said  sale.  In  re- 
sponse to  the  rule  Brock  filed  his  affidavit;  and  a  num- 
ber of  affidavits  were  filed  by  him  and  the  plaintiff  in 
the  cause;  and  a  number  of  depositions  were  after- 
wards taken  and  filed. 

On  the  14th  of  April  1875,  the  case  came  on  to  be 
finally  heard  upon  the  rule,  when  the  court  overruled 
Brock's  objection  to  the  confirmation  of  the  sale,  and 
decreed  that  he  should  comply  with  its  terms  by  the 
payment  of  the  sum  of  $4,071.87,  that  being  one-fourth 
of  the  purchase  money  which  was  required  to  be  paid 
on  the  20th  of  August  1874,  with  interest  from  that 
day,  and  the  execution  of  his  bonds  payable  in  four 
equal  instalments  of  $3,053.90,  at  one,  two,  three  and 
four  years  from  said  20th  of  August  1874,  with  good 
personal  security  in  the  two  first  of  said  bonds.  And 
thereupon  Brock  applied  to  a  judge  of  this  court  for 
an  appeal;  which  was  allowed.  The  evidence  is  suffi- 
ciently stated  in  the  opinion  delivered  by  Staples^  J. 

James  M.  Williams  and  ffenry  C.  AUen^  for  the  appel- 
lant. 

Walton,  for  the  appellees. 

Staples,  J.,  delivered  the  opinion  of  the  court 

In  considering  this  case,  it  is  important  to  bear  in 
mind  the  rules  of  law  governing  judicial  sales.  All 
the  authorities  agree  there  is  a  wide  distinction  be- 
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tween  an  application  to  set  aside  a  sale  after  it  is  ap-     1876. 
proved  by  the  court,  and  an  application  to  withhold  a  ^t^.^ 


confirmation.   A  decree  of  confirmation  is  a  judgment 

of  the  court,  which  determines  the  rights  of  the  par-  ^^^^ 
ties.  Such  a  decree  possesses  the  same  force  and  ef-  Rice 
feet  of  any  other  adjudication  by  a  court  of  competent 
jurisdiction.  But  before  confirmation  the  whole  pro- 
ceeding is  infieriy  and  under  the  control  of  the  court. 
Until  then,  the  accepted  bidder  is  not  regarded  as  a 
purchaser.  His  contract  is  incomplete,  and  he  acquires 
by  his  bid  no  independent  right  to  have  it  perfected. 

According  to  the  English  practice,  the  preferred 
bidder  is  never  entitled  to  the  benefit  of  his  purchase 
till  the  master's  report  of  the  bidding  is  confirmed  by 
the  court  He  is  not  liable  to  any  loss  by  fire  or  other- 
wise, which  may  happen  to  the  premises,  nor  is  he  en- 
titled to  the  benefit  of  any  appreciation  of  the  estate 
by  the  accidental  falling  in  of  lives  or  other  means. 
Until  confirmation,  the  purchaser  is  not  compelled  to 
complete  his  purchase,  nor  is  he  entitled  to  the  posses- 
sion of  the  estate. 

It  is  not  material  to  inquire  how  far  these  rules  of 
the  English  courts  prevail  in  this  state.  It  is  very  cer- 
tain that  with  us  the  commissioner  conducting  a  sale  is 
regarded  merely  as  the  agent  or  servant  of  the  court, 
and  his  proceedings  are  necessarily  subject  to  its  re- 
vision and  control. 

Whether  the  court  will  confirm  the  sale,  must  in 
great  measure  depend  upon  the  circumstances  of  each 
particular  case.  It  is  difficult  to  lay  down  any  rule  ap- 
plicable to  all  cases ;  nor  is  it  possible  to  specify  all  the 
grounds  which  will  justify  the  court  in  withholding  its 
approval.  If  there  is  reason  to  believe  that  fraud  or 
mistake  has  been  committed  to  the  detriment  of  the 
owner  or  the  purchaser,  or  that  the  officer  conducting 
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1876.  the  sale  has  been  guilty  of  any  wrong  or  breach  of 
Term.  ^  d^ty  to  the  injury  of  the  parties  interested,  the  court 
will  withhold  a  confirmation.    Either  party  may  ob- 


Brock    j^^^  iQ  tijQ  report,  and  the  purchaser  himself,  who  be- 
Rice     comes  a  party  to  the  sale,  may  appear  before  the  court 
and  have  any  mistake  corrected. 

The  court,  however,  in  acting  upon  a  report  of  sale, 
does  not  exercise  an  arbitrary  but  a  sound  legal  discre- 
tion in  view  of  all  the  circumstances.  It  is  to  be  exer- 
cised in  the  interests  of  fairness,  prudence,  and  with  a 
just  regard  to  the  rights  of  all  concerned.  See  Taylor 
V.  Cooper y  10  Leigh  317;  Danid  v.  Ldie\  13  Qratt 
196,  211,  214;  Blossom  v.  Bailroad  Company^  3  Wall. 
n.  S.  R.  205,  6,  7 ;  Rover  on  Judicial  Sales,  and  cases 
cited  at  pages  30,  55,  56. 

There  is  another  rule  which  may  be  noticed  in  this 
connection.  No  person  employed  or  concerned  in  sel- 
ling at  a  judicial  sale  is  permitted  to  become  a  pur- 
chaser, or  even  to  act  as  agent  of  a  purchaser.  It  is 
impossible  with  good  faith  to  combine  the  inconsistent 
capacities  of  seller  and  buyer,  crier  and  bidder,  in  one 
and  the  same  transaction.  If  the  commissioner  or  auc- 
tioneer faithfully  discharges  his  duties,  he  will,  of 
course,  honestly  obtain  the  best  price  he  can  for  the 
property.  On  the  other  hand,  if  he  undertakes  to  be- 
come the  purchaser  for  himself,  or  for  another,  his  in- 
terest and  his  duty  alike  prompt  him  to  obtain  the  pro- 
perty upon  the  most  advantageous  terms.  There  is  an 
irreconcilable  conflict  between  the  two  positions.  And 
so  the  courts  have  always  held.  Rover  on  Judicial 
Sales,  80. 

In  the  case  before  us  the  auctioneer  (Moore)  in  act- 
ing as  agent  for  the  appellant,  therefore  clearly  violated 
his  duty.  In  doing  so  he  was  not  influenced  by  any- 
thing said  or  done  by  the  appellant.    The  latter  not 
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being  able  to  attend  the  sale,  requested  a  friend  to  bid     1876. 
for  him.    The  auctioneer  then  volunteered  to  act  for   ^^.^ 

the  appellant.     The  appellant  said  he  only  desired  to 

purchase  a  part  of  the  tract;  he  was  willing  to  pay  ^"^ 
forty-five  dollars  per  acre  for  that  part,  and  he  did  not  Rice 
care  who  made  the  bids.  As  this  was  a  distinct  spe- 
cific ofier  for  the  part  named,  there  would  have  been 
no  great  impropriety  in  the  auctioneer  in  declaring 
and  accepting  it  on  the  day  of  sale.  But  the  auctioneer 
claims  that  he  was  clothed  with  an  unlimited  au- 
thority, if  part  could  not  be  so  purchased,  to  bid  for 
the  entire  tract  at  such  sum  as  he  might  in  his  discre- 
tion think  proper  to  give.  This  is  denied  by  the  ap- 
pellant; and  in  this  denial  I  think  he  is  sustained  by 
the  facts.  This  departure  from  the  plain  line  of  his 
duty  throws  suspicion,  if  not  discredit,  upon  the  con- 
duct of  the  auctioneer  throughout. 

When  the  sale  commenced  there  was  a  single  bid  of 
ten  dollars  per  acre.  The  next  bid  was  by  the  auc- 
tioneer for  the  appellant,  of  twenty-five  dollars  per 
acre,  an  advance  of  fifteen  dollars  per  acre  upon  a  sin- 
gle bid.  At  this  point  the  bidding  ceased;  at  least  no 
one  seemed  inclined  to  ofier  more.  The  auctioneer 
then  approached  the  appellee,  John  Harper  Rice,  and 
asked  him  why  he  did  not  bid,  saying  ^^  mine  is  a  bona  - 
fde  bid,  and  I  am  not  going  to  stop  at  this." 

The  object  of  this  communication  is  plain  enough. 
It  was  to  induce  the  owner  to  run  up  the  property  upon 
the  appellant,  whom  the  auctioneer  was  professing  to 
represent.  It  is  my  bid — and  I  shall  continue  to  bid — 
you  may  therefore  safely  become  a  bidder,  is  the  in- 
timation to  the  appellee.  This  declaration  was  not 
made  publicly,  but  privately  to  a  party  at  whose  in- 
stance and  for  whose  exclusive  benefit  the  sale  was 

made;  who  was  a  gainer  by  every  dollar  added  to  the 
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1876.    purchase  money;  and  who  is  now  insisting  apoQ  a 
T^.  ^  confirmation  of  the  sale.     And  what  is  more  than  all, 

it  was  made  to  one  who  if  not  insolvent  at  the  time, 

Brock  ^ng  certainly  in  no  condition  to  become  a  purchaaer. 
Rice  Testimony  has  been  adduced  with  a  view  to  show  that 
Rice  might  have  raised  the  means  to  pay  for  the  prop- 
erty. This  testimony  does  not  deserve  serious  consider- 
ation. The  charges  upon  the  property  scarce  exceeded 
three  thousand  dollars.  This  comparatively  small  sum 
Rice  was  unable  to  raise,  and  he  was  compelled  to  re- 
sort to  a  court  of  equity  for  a  sale  of  the  property  to 
discharge  his  liabilities.  We  are  now  asked  to  believe 
he  could  have  met  a  cash  payment  of  more  than  four 
thousand  dollars;  and  that  he  could  have  given  per- 
sonal security  to  the  amount  of  the  first  two  bonds, 
being  more  than  six  thousand  dollars.  I  do  not  at- 
tach any  importance  to  any  advantage  he  could  have 
derived  from  his  life  estate.  His  life  interest  in  the 
land  was  subject  to  the  charges  already  alluded  to, 
and  his  life  interest  in  the  proceeds  of  sale  was  of 
course  bound  to  the  same  extent.  As  to  his  giving 
personal  security,  such  an  idea  is  contradicted  by  the 
whole  record.  Looking  to  all  the  facts,  it  is  difficult 
to  believe  that  Rice  could  seriously  have  entertained 
the  idea  of  becoming  the  purchaser.  His  conduct  on 
the  day  of  the  sale  tends  strongly  to  show  that  be  had 
but  little  thought  of  bidding  until  approached  by  the 
auctioneer.  When  the  property  was  crying  at  the 
small  sum  of  twenty-five  dollars,  he  enquired  of  a 
friend,  what  he  should  do;  and  the  latter  being  no 
doubt  acquainted  with  bis  circumstances,  told  him  ^^to 
do  nothing."  This  advice  he  seems  to  have  followed. 
But  when  the  auctioneer  informed  him  that  the  bid  of 
twenty-five  dollars  was  his,  (the  auctioneer's)  and  that 
He  did  not  intend  to  stop  at  that,  all  difficulty  on  the 
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part  of  Rice  seems  at  once  to  have  been  removed;  1876. 
he  at  once  began  to  bid,  and  he  and  the  auctioneer  be-  T»nm. 
tween  them,  in  a  short  time  run  the  price  up  to  mqre  


than  sixteen  thousand  dollars;  three  thousand  dollars    ^^<^ 


V. 


more  than  the  former  owner  had  estimated  it,  and  Rice 
more  than  two  thousand  dollars  in  excess  of  the  esti- 
mate of  any  disinterested  witness.  Rice  having  bid 
thirty-five  dollars,  no  doubt  at  once  perceived  he  had 
far  exceeded  every  just  and  reasonable  limit;  he  was 
permitted  to  withdraw  his  bid,  and  in  a  few  moments 
the  property  was  knocked  down  to  the  appellant  at 
thirty-four  dollars  and  fifty  cents. 

It  is  not  extravagant  to  assert  that  Rice  must  have 
been  satisfied  that  the  auctioneer  was  not  bidding  for 
himself,  but  for  some  person  not  present;  and  the 
auctioneer  must  have  been  equally  well  satisfied,  that 
Rice  was  not  bidding  with  any  view  to  an  actual  pur- 
chase of  the  property.  The  bystanders  no  doubt  thor- 
oughly comprehended  the  whole  situation — the  auction- 
eer and  one  of  the  {Parties  chiefly  interested,  the  only 
competitors. 

It  is  not  surprising  that  there  was  no  bid  for  the 
property  after  the  first,  by  any  other  person.  It  is 
very  true  that  both  Rice  and  the  auctioneer  deny  there 
was  any  arrangement  or  understanding  between  them 
with  respect  to  the  biddiug;  and  we  are  not  disposed 
to  impeach  their  testimony  in  this  particular.  But  it 
is  undeniable  that  each  must  have  fully  comprehended 
the  entire  situation:  JRes  ipsa  loquitur.  Rice  certainly 
well  understood  that  acting  under  the  auctioneer's  in- 
vitation, and  aided  by  his  connivance,  he  was  creating 
a  factitious  competition  at  the  expense  of  the  appel- 
lant. It  is  impossible  that  a  sale  thus  made  cab  receive 
the  sanction  of  a  court  of  equity.  The  conduct  of 
Rice  precludes  him  from  insisting  upon  a  confirmation. 
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1876.  That  18  very  clear.  The  other  parties,  the  remaiDder^ 
TSm/"^  men,  stand  in  no  better  situation.  They  cannot  enforce 
a  contract  made  by  their  agent,  the  auctioneer,  and  at 


Brock  lY^Q  same  time  evade  all  responsibility  for  his  conduct 
Rice  in  making  the  contract.  They  are  equally  affected  by 
the  misconduct  of  Rice  with  whom  they  have  certain 
interests  in  common.  If  the  purchase  is  confirmed  as 
to  th^m  it  must  necessarily  be  confirmed  as  to  him 
also.  A  contract  entire  and  indivisible,  if  vacated  at 
all  must  of  course  be  vacated  in  toto.  More  especially 
is  this  true  when  the  rescission  is  owing  to  one  of  the 
parties  through  whose  agency  the  contract  was  made* 

It  has  been  said,  however,  that  the  appellant  ratified 
the  sale  after  it  was  made.  A  satisfactory  answer  to 
this  is,  that  at  the  time  of  the  supposed  ratification  the 
appellant  could  not  have  known  of  the  existence  of 
the  facts  in  respect  to  the  conduct  of  Rice  and  the 
auctioneer  at  the  sale.  It  is  very  probable  that  he  was 
not  apprized  of  them  until  they  were  brought  out  on 
the  examination  of  the  witnesses,  or  at  least  a  short  time 
before  that  testimony  was  taken.  The  ratification  of 
course  amounts  to  nothing  unless  made  with  an  under- 
standing of  all  the  material  facts  and  circumstances 
attending  the  sale. 

Before  concluding  this  opinion  it  is  proper  to  advert 
very  briefly  to  other  matters  having  some  connection 
with  what  has  been  said.  In  the  first  place  it  is  very 
questionable  whether  the  appellant  ever  authorized 
Moore,  the  auctioneer,  to  bid  for  the  whole  tract  of 
land.  He  certainly  did  empower  him  to  purchase 
a  part  of  the  tract  designated;  but  the  appellant  was 
very  careful  to  limit  the  price,  a  price  he  was  willing 
to  give  at  a  public  or  private  sale.  The  appellant  had 
not  even  looked  at  the  other  part  of  the  tract  lie 
had  declared  he  would  not  buy  it  on  any  terms.    It  is 
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«Imo6t  incredible  that  he  would  under  such  circnm-  1876. 

stances,  empower  this  auctioneer,  the  agent  of  the  toti. 
seller,  to  buy  the  entire  tract  at  any  price  the  latter 


might  choose  to  give.  The  story  is  so  absolutely  im-  ^"^^ 
probable  it  ought  to  be  supported  by  very  clear  and  Rice 
satisfactory  evidence.  If  the  decision  rested  alone 
upon  this  point,  there  would  be  no  serious  difficulty  in 
declaring  that  the  auctioneer  had  exceeded  his  au- 
thority, and  the  appellant  is  not  bound  by  his  action. 
But  the  appellees  rely  upon  the  fact  that  the  appellant 
was  informed  of  the  purchase  of  the  whole  tract,  and 
deliberately  ratified  the  same.  On  the  other  hand  the 
appellant  affirms  that  at  the  time  he  signed  the  memo- 
randum he  was  so  deeply  intoxicated  he  was  not  con- 
scious of  the  character  of  the  paper  he  was  signing. 
He  supposed  he  was  simply  ratifying  the  purchase  of 
the  part  he  had  designated. 

It  must  be  premised  that  the  courts  always  listen 
with  suspicion  and  reluctance  to  any  defence  founded 
upon  an  alleged  voluntary  intoxication.  Here,  how- 
ever, the  question  is  not  upon  the  avoidance  of  a 
contract  made  by  the  party  himself;  but  upon  the 
ratification  of  an  unauthorized  act  of  another,  by 
which  the  supposed  principal  is  involved  in  a  very 
heavy  liability.  If  the  appellant  honestly  believed  he 
had  only  authorized  the  purchase  of  a  part  of  the  tract, 
he  would  naturally  believe  that  such  part  only  had 
been  purchased,  and  he  might  as  reasonably  conclude, 
when  called  on  by  the  commissioner  to  sign  the  mem- 
orandum of  sale,  that  it  related  only  to  that  part.  This 
would  be  peculiarly  so  if  the  appellant  at  the  time, 
from  any  cause,  was  not  in  complete  possession  of  his 
mental  faculties. 

Upon  the  question  of  the  appellant's  drunkenness  the 
evidence  is  very  conflicting.    But  it  cannot  be  denied 
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1876.    that  the  great  p;*eponderance  of  testimony  strongly  sna- 
T«m.  ^  tai°8  the  view  that  the  appellant  at  the  time  of  signing 


V. 

Ri< 
&als 


the  paper  was  too  deeply  intoxicated  to  have  a  clear 

Brock    comprehension  of  the  nature  and  eflfect  of  the  act  he 

V.  "^ 

Rice  was  doing.  Very  great  weight  is  certainly  due  to  the 
testimony  of  the  distinguished  gentleman  who  acted 
as  one  of  the  commissioners  of  sale  on  that  occasion. 
But  it  detracts  somewhat  from  the  force  of  that  testi- 
mony, that  the  witness  was,  previous  to  that  day,  a 
total  stranger  to  the  appellant,  and  therefore  not  so 
well  qualified  to  judge  of  his  capacity  as  others  wha 
knew  him  more  intimately.  However  that  may  be, 
there  are  numerous  witnesses  who  testify  with  great 
minuteness  to  facts  which  outweigh  any  mere  opinions 
formed  from  a  few  moments  observation.  But  while 
the  appellant  was  evidently  much  under  the  influence  of 
liquor  at  the  time,  that  of  itself  would  not  be  sufficient 
to  prevent  a  confirmation  of  the  sale.  But  his  condi- 
tion at  the  time  of  the  supposed  confirmation,  consid- 
ered in  connection  with  all  the  circumstances  sur- 
rounding the  sale,  exhibit  such  a  case  of  mistake, 
surprise,  unconscionable  advantage  and  injustice  as 
calls  for  a  rescission  of  the  contract.  In  ariving  at  this 
conclusion  we  are  not  to  be  understood  as  impeaching 
in  the  slightest  degree,  the  conduct  of  the  commis- 
sioners conducting  the  sale.  There  is  nothing  in  the 
record  tending  to  show  even  a  shade  of  suspicion  upon 
the  perfect  fairness  and  integrity  of  their  conduct 

Upon  the  whole  we  are  of  opinion  the  decree  of  the 
circuit  court  must  be  reversed,  the  sale  set  aside,  the 
rule  awarded  against  the  appellant  discharged,  and  the 
cause  remanded  for  further  proceedings. 

The  decree  was  as  follows : 
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This  day  came  again  the  parties  by  coansel,  and      1876. 
the  court  having  maturely  considered  the  transcript   ^xomi. 


of  the  record  of  the  decree  aforesaid,  and  the  argu 

ments  of  counsel,  is  of  opinion,  for  reasons  stated  in  ^^^^^ 
writing  and  filed  with  the  record,  that  the  circuit  court  Rice 
erred  in  confirming  the  sale  made  by  commissioners 
Bird  and  Walton  on  the  23rd  day  of  May  1874,  to  the 
appellant  John  P.  Brock.  It  is  therefore  decreed  and 
ordered,  that  the  decree  of  the  said  circuit  court  con- 
firming said  sale,  be  reversed  and  annulled;  and  that 
the  appellee,  John  Harper  Rice,  do  pay  to  the  appel- 
lant, John  P.  Brock,  his  costs  by  him  expended  in  the 
prosecution  of  his  appeal  aforesiaid  here. 

And  this  court  proceeding  to  render  such  decree  as 
the  said  circuit  court  ought  to  have  rendered,  it  is  de- 
creed and  ordered,  that  said  sale  be  and  the  same  is, 
hereby  annulled;  that  the  rule  awarded  against  the 
said  John  P.  Brock  on  the  25th  day  of  August  1874, 
be  discharged,  and  that  the  appellee,  John  Harper 
Bice,  do  pay  to  the  said  Brock  his  costs  by  him  ex- 
pended in  his  defence  to  said  rule.  And  it  is  further 
ordered  that  this  cause  be  remanded  to  the  said  circuit 
court  for  such  further  proceedings  as  the  parties  inter- 
ested may  be  advised  to  take  with  reference  to  a  sale 
of  the  property  in  the  bill  and  proceedings  mentioned. 

Which  is  ordered  to  be  certified  to  the  said  circuit 
court  of  Shenandoah  county. 

Dborbb  rbybrsed. 
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^UUmanL 


Omohundro's  ex'or  v.  Omohundro  ^  als. 

November  1 6. 

V  '      lU    I.  R»  a  commissioner  selling  land  in  i860  under  a  decree,  is  guiltj  of  a 
Term.  breach  of  trust  in  receiving  confederate  currency  from  the  purchaser 

in  payment  of  his  bonds,  in  1863. 

2.  Such  a  commissioner  who  is  directed  to  file  the^'bonds  with  his  report, 

has  no  authority  to  collect  them. 

3.  A  commissioner  who  in  April  i860  is  appointed  to  sell  lands  is  gniltj  of 

a  breach  of  trust  in  selling  them  in  1863,  for  confederate  currency. 

4.  S,  a  brother  of  the  commissioner,  who  is  one  of  the  parties  entitled  to 

the  land  and  its  proceeds,  induces  R  to  collect  the  purchase  money  of 
the  land  sold,  and  to  sell  the  balance,  both  to  be  received  in  confed- 
erate currency,  and  to  lend  it  to  him.  S  is  a  party  to  the  breach  of 
trust  by  R,  the  commissioner,  and  is  responsible  for  it. 

5.  Upon  a  writing  under  seal  given  by  S  for  the  return  of  the  money,  R  in 

1866,  brings  an  action  against  the  executor  of  S,  and  recovers  a  judg- 
ment, which  upon  appeal  is  reversed,  and  it  is  held  that  the  debt 
should  be  scaled,  and  the  cause  is  sent  back  for  a  new  trial.  On  a 
bill  by  the  other  parties  interested  in  the  lands  sold.     Held  : 

1.  If  the  judgment  of  the  court  of  appeals  was  final,  these  plain- 

tifB  not  having  been  parties  to  the  cause,  would  not  be  con- 
cluded by  it, 

2.  The  cause  having  been  sent  back  for  a  new  trial,  the  judgment 

was  not  final. 

3.  Though  upon  the  face  of  the  paper  the  court  might  correctly 

hold  that  the  contract  was  a  confederate  contract,  and  should 
be  scaled,  the  facts  connected  with  the  transaction  may,  and  do 
show  that  it  should  not  be  so  treated:  and  these  facts  may  be 
received  in  evidence  and  the  bond  construed  by  the  light  of 
them. 

Richard  Omohundro,  the  elder,  of  the  county  of 
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Fluvanna,  died   previous  to  April   1860,  possessed,  1876. 

among  other  property,  of  a  tract  of  land  of  nine  hun-  xerm. 

dred  and  ninety  acres,  and  leaving  eight  children  or      


their    descendants.     These   children   were  scattered,  pino^ttn- 

dro's  ex  or 

flome  in  Texas,  and  others  in  different  parts  of  the       v. 
country,  and  some  of  the  descendants  were  infants.    ^^Ss,  ^ 
Among  his  children  were  his  son  Bilas  who  lived  in 
Hichmond,  and  was  extensively  engaged  in  business  in 
that  city,  and  Richard  who  lived  in  Fluvanna. 

In  April  1860,  Richard  Omohundro  instituted  a  suit 
in  equity  in  the  circuit  court  of  Fluvanna  county, 
against  the  other  heirs  of  Richard  Omohundro,  the 
«lder,  to  have  a  sale  of  the  land,  on  the  ground  that  it 
could  not  be  divided  among  the  heirs  without  injury 
to  all  of  them;  and  this  suit  was  so  proceeded  in,  that 
on  the  11th  day  of  April  1860  the  court  made  a  decree 
appointing  the  plaintiff,  Richard  Omohundro,  a  com- 
missioner  to  sell  the  land,  in  one  or  more  parcels  for 
eash  as  to  one-fourth  of  the  purchase  money,  and  on  a 
credit  of  one,  two  and  three  years  for  the  residue,  tak- 
ing bonds  with  approved  security  for  the  deferred 
payments,  and  retaining  the  title  as  further  security, 
till  the  whole  was  paid.  And  he  was  directed  to  re- 
port to  the  next  term  of  the  court  his  proceedings  un- 
der this  decree,  and  file  therewith  the  bonds  taken  for 
the  deferred  payments. 

On  the  17th  of  June  1860,  the  commissioner  sold  a 

part  of  the  tract  called  Gale  Hill,  including  five  hundred 

and  eighty-eight  acres,  when  it  was  purchased  by  John 

H.  Burgess,  at  $20  per  acre;  and  Burgess  paid  the  cash 

payment  of  $2,940,  and  executed  his  bonds  with  security 

for  the  three  deferred  payments,  each  for  $2,940;  but 

the  commissioner  did  not  report  to  the  court,  or  file  the 

bonds.     The  part  of  the  land  called  Wills'  tract  was 

not  then  sold;  but  afterwards,  about  the  6th  of  March 
Vol.  xxvn — 104 
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1876.     1863,  he  sold  this  tract  to  James  M.  Thomas,  at  $22.50 

Tom.^'^P^''  acre  cash;  and  Thomas  paid  him  in  March  and 

April  $8,900.     This  sura  was  paid  by  Thomas  in  con- 


Omohun   federate  money.    And  about  the  same  time  the  Com- 
oro's ex'or      ^  •' 

V.  missiouer  received  from  Burgess  the  payment  of  his 
&  ais.  three  bonds  in  the  same  currency.  This  sale  of  the 
Wills'  tract,  and  receipt  of  the  payment  of  the  bonds 
of  Burgess  in  confederate  currency,  was  done  at  the 
urgent  and  repeated  request  of  Silas  Omohundro,  that 
it  should  be  done,  and  that  Richard  Omohundro  would 
lend  him  the  money;  he  saying  he  could  use  the 
money  in  payment  of  his  debts,  and  for  real  estate 
which  he  was  then  purchasing  extensively.  And  ac- 
cordingly Richard  Omohundro  after  paying  to  Silas  his 
share  of  the  fund,  and  a  debt  which  one  of  the  other 
heirs  owed  to  him,  lent  to  Silas  Omohundro  the  re- 
mainder of  it,  and  took  from  him  the  following  obli- 
gation : 

$12,800.  Richmond,  May  22d,  1868. 

On  demand  I  promise  to  pay  R.  Omohundro,  Jr., 
the  just  and  full  sum  of  twelve  thousand  eight  hun- 
dred dollars,  for  value  received,  borrowed  money,  this 
date,  to  be  paid  when  called  for  in  confederate  money, 
or  whatever  money  may  be  current  of  the  state,  or  our 
banks  pay  out  to  depositors.    As  witness  my  hand  and 

seal. 

Silas  Omohundro.    [Seal.] 

Silas  Omohundro  died  in  1864;  and  in  June  1866^ 
Richard  Omohundro  brought  an  action  of  covenant 
upon  this  paper  in  the  circuit  court  of  the  city  of 
Richmond,  against  his  executor  Richard  Cooper; 
and  in  November  1869,  recovered  a  judgment  for 
$12,800,  with  interest  from  the  2nd  of  June  1866. 
From   this  judgment  the   executor  applied  for  and 
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obtained  a  supersedeas  from  the  court  of  appeals;  and  i876. 

the  case  coming  on  to  be  heard  in  that  court,  in  Jan-  Term. 
uary  1872,  that  court  reversed  the  judgment,  on  the 


ground  that  the  bond  being  payable  on  demand,  the  ^j^^g^gJJJJ,*^ 
obligor  had  a  right  to  pay  it  at  any  time,  and  therefore       v. 
to  pay  it  in  confederate  treasury  notes.     And  the     &  ais. 
cause  was  sent  back  to  the  circuit  court  for  a  new 
trial  to  be  had   therein;   and  the  case  for  all  that 
appears  in  this  record,  is  still  on  the  docket  of  that 
court.     The  case  is  reported  in  21  Grattan  626. 

In  March  1872  the  defendants  in  the  suit  in  equity, 
instituted  by  Richard  Omohundro,  for  the  sale  of  the 
land,  except  Silas  Omohundro's  executor,  filed  a  cross- 
bill in  that  suit  against  Richard  Omohundro,  Silas 
Omohundro's  executor,  and  the  purchasers  of  the  land, 
in  which  they  set  out  the  foregoing  facts,  except  as  to 
the  action  at  law,  and  charged  that  Richard  Omohun- 
dro had  violated  his  duty  as  commissioner  in  receiving 
from  Burgess  payment  of  his  bonds  for  the  purchase 
money  of  the  land  without  authority  fr6m  the  court, 
and  in  a  greatly  depreciated  currency,  and  also  in  sell- 
ing the  Wills'  tract  and  receiving  in  payment  the  same 
depreciated  currency.  They  charge  that  this  was  done 
by  the  said  Richard  upon  the  repeated  request  of  Silas 
Omohundro,  in  order  that  he  might  get  the  money, 
and  upon  the  promise  to  save  Richard  harmless,  and 
pay  the  money  after  the  war  was  ended,  when  it  was 
required  for  distribution,  in  whatever  fund  should  then 
constitute  the  currency  of  the  country. 

There  were  statements  in  the  bill  in  relation  to  the 
timber  used  and  sold  from  the  land,  by  the  purchasers^ 
and  a  prayer  for  an  account  by  them ;  but  it  is  not  in- 
volved in  this  appeal.  There  was  also  a  prayer  that  all 
proper  accounts  be  taken,  and  for  general  relief. 

Richard  Omohundro  answered,  admitting  the  facts 
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1876.  as  to  his  action,  and  the  urgent  request  of  Silas  Omo- 
Teim.  hundro,  that  he  should  sell  the  Wills'  tract  and  collect 
the  money  from  Burgess  and  let  him  have  it,  and  that 


<Ws°ex'or  ^^  ^^^  Complied  with  his  request,  upon  his  promise  to 

v.       save  him,  the  said  Richard,  and  all  the  parties  inter- 

&  ais.     ested  harmless;  and  that  he  would  be  responsible  for 

the  money  and  make  it  good  when  the  heirs  interested 

should  demand  it  for  distribution  after  the  war,  in 

whatever  currency  was  then  in  use. 

Cooper,  the  executor  of  Silas  Omohundro,  demurred 
to  the  bill.  1.  Because  of  multifariousness;  and  2.  Be- 
cause there  is  no  ground  of  equitable  relief  against 
the  said  defendant  set  forth  in  said  bill.  He  also,  as  to 
the  bond  of  $12,800,  pleaded  in  bar  of  the  recovery 
sought  by  the  bill,  the  judgment  of  the  court  of  ap- 
peals in  the  common  law  case  hereinbefore  mentioned; 
setting  out  a  copy  of  said  judgment.  And  he  also  an- 
swered, saying  that  afler  the  death  of  his  testator  he 
advertised  in  the  newspapers  for  the  creditors  of  said 
Silas  Omohundro  to  come  forward  and  present  their 
demands  against  his  estate.  That  Richard  Omohundro 
presented  a  claim  for  $1200,  which  respondent  paid 
him;  that  at  that  time  respondent  asked  him  if  he  had 
any  other  claim  against  the  said  Silas,  telling  him  re- 
spondent was  prepared  to  pay  it  if  he  had;  and  the 
said  Richard  then  declared  that  he  had  no  other  de- 
mand. Some  time  afterward  the  said  Richard  came 
forward  with  the  claim  for  $12,800.  The  respondent 
did  not  then  and  does  not  now  believe  that  the  money 
was  due,  and  he  defended  the  suit.  He  relies  upon 
the  judgment  of  the  court  of  appeals,  and  insists  that 
that  question  cannot  be  again  opened. 

The  cause  came  on  to  be  heard  on  the  13th  of  Sep- 
tember 1872,  when  the  court  overruled  the  demurrer, 
and  held  that  the  plea  furnished  no  bar  against  the 


Digitized  by 


Google 


COURT  OP  APPEALS  OF  VIRGIKIA.  829* 

equitable  grounds  of  relief  stated  in  the  bill.    And  it     1876. 
was  decreed  that  Richard  Cooper,  executor  of  Silas    Tenm. 

Omohundro  deceased,  out  of  the  assets  of  his  testator's       

estate  in  his  hands  to  be  administered,  do  pay  into  the  o»no^un- 

'  ^  -^  dro's  ex*or 

First  National  Bank  of  Virginia  at  Richmond,  the  v. 
State  Bank  of  Virginia  at  Richmond,  and  the  Rich-  Ta^?  ^ 
mond  Banking  and  Insurance  Company,  in  equal  parts, 
one  third  into  each,  the  sum  of  twelve  thousand  eight 
hundred  dollars,  with  interest  thereon  at  the  rate  of 
six  per  centum  per  annum  from  the  22d  of  May  1868  till 
paid,  and  the  costs  of  the  plaintiffs  in  the  cross-bill,  &c. 
&c.  And  thereupon  Cooper  applied  to  this  court  for 
an  appeal  from  the  decree;  which  was  allowed. 

LyonSy  for  the  appellant. 

PeiiU,  Ouy  ^  OHHam,  for  the  appellees. 

MoNOUBB,  P.,  delivered  the  opinion  of  the  court. 

1.  The  court  is  of  opinion,  that  Richard  Omohundro 
Jr.,  was  guilty  of  a  breach  of  trust,  in  collecting  in 
confederate  money,  in  March  and  April  1868,  the 
bonds  for  the  deferred  installments  of  the  purchase 
money  of  the  Gale  Uill  tract  of  land;  and  also,  in 
selling  for  confederate  money,  in  March  1868,  the 
Wills'  tract  of  land  in  the  proceedings  mentioned.  At 
those  periods  the  actual  value  of  confederate  money 
was  depreciated  greatly  below  its  nominal  value.  There 
was  then  no  necessity,  and  could  not  for  a  long  time  be 
any,  for  converting  the  subject  into  money,  as  it  could 
not  be  divided  among  the  parties  entitled  thereto,  some 
of  whom  were  non-residents  of  the  state.  The  subject 
was  then  in  the  best  possible  state  in  which  it  could 
be  and  remain  during  the  war,  which  was  then  fla- 
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1876.     grant;  a  part  of  it  coosisting  of  good  specie  debts,  per- 
T'CTm.^'^  fectlj  well  secured;    and*  the  residue  consisting  of 
-  -^  valuable  real  estate. 
Onohun       2.  The  court  is  further  of  opinion,  that  it  is  proved 
V.       by  the  evidence  in  the  record,  that  Silas  Omohandro 
&^,  °  persuaded  his  brother  Richard,  Jr.,  to  make  the  collec- 
tion and  sale  aforesaid;  promising  to  receive  his  por- 
tion of  the  proceeds  thereof  in  confederate  money,  and 
to  borrow  the  balance  of  said  proceeds  in  said  money, 
(which  would  be  as  useful  to  him  as  good  money,)  and 
account  for  it  after  the  war  in  money  then  current; 
and  the  said  Richard,  Jr.,  was  induced  by  such  persua- 
sion and  promise  to  make  such  collection  and  sale,  and 
such  disposition  of  the  proceeds  thereof  as  aforesaid. 
8.  The  court  is  further  of  opinion  that  Silas  Omo- 
hundro,  by  such  persuasion  and  promise,  and  by  receiv- 
ing and  borrowing  the  money  of  his  brother  Richard 
as  aforesaid,  became  a  particeps  criminis  in  the  said 
breach  of  trust,  and  became  liable  to  indemnify  his 
brother  Richard  and  all  the  other  heirs  of  their  father 
who  had  not  consented  to  receive  confederate  money 
in  payment  of  their  shares  of  the  proceeds  of  sale  of 
the  real  estate  of  their  father,  against  loss  arising  from 
the  said  collection  and  sale. 

4.  The  court  is  further  of  opinion,  that  the  judg- 
ment of  the  supreme  court  of  appeals  in  favor  of  the 
executor  of  Silas  Omohundro  against  Richard  Omo- 
hundro,  Jr.,  in  the  case  of  Ormhundro^s  eoifor.  v.  Onto- 
hundroy  21  Qratt.  626,  is  not  a  bar  to  the  liability  of 
the  said  Silas  for  the  indemnity  of  the  said  Richard 
and  the  other  heirs  of  their  father  as  aforesaid.  Even 
if  that  judgment  had  been  a  final  judgment  in  favor 
of  the  defendant  in  the  action  of  covenant  in  which  it 
was  rendered,  it  would  not  have  been  conclusive,  ex- 
<;ept  between  the  parties  thereto,  to-wit:  the  plaintiff 
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Richard  Omohundro,  and  the  defendant,  the  personal     1876. 
representative  of  Silas  Omx)hundro.     The  other  heirs  *  i^emi.  ^ 
at  law  of  Richard  Omohundro,  Sr.,  not  being  parties 


to  the  action  at  law  in   which  the  said   iudtrment  p™o^un- 

•'       °  dro*s  ex*or 

was  rendered,  were,  of  course,  not  concluded  there-  v. 
by.  Richard  Omohundro,  Jr.,  had  no  authority  to  Xau!  ^ 
collect  the  deferred  installments  of  the  purchase 
money  of  Gale  Hill,  much  less  to  collect  them  in 
confederate  money.  The  bonds  for  those  installments 
were  directed  by  the  court  under  whose  decree  the 
said  property  was  sold,  to  be  returned  to  the  said 
court  and  filed  among  the  papers  of  the  suit  in 
which  the  said  decree  was  made,  and  there  was 
no  order  of  said  court  authorizing  him  to  withdraw 
and  collect  the  said  bonds.  Nor  had  he  any  authority 
to  sell,  as  he  did,  the  Wills'  tract  of  land  at  private 
sale  for  cash,  and  much  less  for  confederate  money. 
Still  less  had  he  any  authority  to  loan  to  his  brother 
Silas  the  proceeds  of  said  collection  and  sale,  or  any 
part  thereof,  and  take  his  bond,  without  security,  for 
the  repayment  of  the  same  in  confederate  money. 
Therb  is  nothing,  therefore,  in  the  said  judgment  of  this 
court,  and  would  have  been  nothing  in  the  said  judg- 
ment if  it  had  been  final  and  conclusive  between  the 
parties  thereto,  to  conclude  or  prevent  the  other  heirs 
of  Richard  Omohundro,  Sr.,  from  claiming  and  recov- 
ering their  respective  portions  of  the  real  estate  of 
their  father  or  of  the  proceeds  of  the  sale  thereof,  and 
for  that  purpose,  ft-om  further  prosecuting,  as  they 
have  done  and  are  now  doing,  the  said  suit  in  which 
the  said  decree  was  rendered,  and  in  which  also  was  ren- 
dered the  decree  appealed  from  in  this  case.  But  in  fact 
the  said  judgment  was  not  final  and  conclusive  in  its 
nature  and  effect,  even  as  between  the  parties  to  the 
action,  but  merely  decided  the  case  as  it  then  stood 
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1876.  upon  the  record,  reversed  the  judgment  of  the  court 
Term,  below,  sct  asidc  the  verdict,  awarded  a  new  trial,  and 
remanded  the  cause  to  the  court  below  to  be  proceeded 


<Ws  ex*or  ^^^^  ^^  accordance  with  the  principles  announced  in 
V.  ^  the  judgment  of  this  court.  The  court  construed  the 
&  ais.  covenant  on  which  the  action  was  brought  without  any 
light  derived  from  the  surrounding  circumstances,  of 
which  there  was  no  evidence  in  the  record;  and  in  so 
construing  it,  though  of  opinion  that  **  what  the  par- 
ties intended  by  their  written  agreement  is  not  very 
clear,"  yet  the  court  held  the  contract  to  be  one  for 
the  payment  of  confederate  money ;  and  that  as  the 
case  was  presented  by  the  record,  the  plaintiff  was  en- 
titled to  the  value  of  the  currency  advanced  by  him, 
scaled  as  of  the  date  of  the  contract,  with  interest 
thereon  from  that  period. 

6.  The  court  is  further  of  opinion,  that  though  the 
contract  aforesaid,  construed  as  it  was  by  this  court, 
looking  alone  to  the  written  contract  itself,  and  with- 
out the  light  of  any  of  the  surrounding  circumstances, 
was  properly  construed  to  be  a  contract  for  the  pay- 
ment of  confederate  money,  and  therefore  to  be  scale- 
able;  yet,  in  the  light  of  all  the  surrounding  circum- 
stances as  they  appear  in  this  record,  it  ought  to  be 
construed  as  a  contract  payable  in  current  or  good 
money  on  demand  after  the  war,  or  in  confederate 
money  on  demand  during  the  war,  at  the  election  of  the 
said  Eichard  Omohundro,  Jr.,  and  it  may  in  this  cause 
be  construed  in  the  light  of  those  circumstances,  and 
effect  given  to  it  accordingly. 

Looking  alone  to  the  written  contract  for  its  mean- 
ing, it  appeared  to  be  a  case  in  which  Richard  Omo- 
hundro, Jr.,  having  in  his  hands  in  March  and  April 
1863,  confederate  money  to  loan  out,  loaned  it  to  his 
brother  Silas,  taking  for  its  repayment  with  interest, 
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the  bond  or  covenant  on  which  the  action  at  law  was     1876. 
brought;  and  though  the  terms  of  the  bond  were  un-    xerai.^ 
usual,  and  it  was  not  very  clear  "what  the  parties  in 


tended  by  their  written  agreement;"  yet  in  that  view  Omohun- 
of  the  case,  this  court  had  no  difficulty  in  holding  it  to       v. 
be  a  contract  for  the  payment  of  confederate  money.    Ta^  ^ 

But  looking  to  the  written  contract  in  connection 
with,  and  by  the  light  of  the  surrounding  circum- 
stances as  they  now  appear  to  the  court,  the  case  is 
very  different;  and  there  is  no  difficulty  in  ascertain- 
ing the  true  intention  of  the  parties,  and  the  meaning 
of  the  words  used  by  them  in  their  contract  to  express 
that  intention.  It  thus  appears  that  Richard  Omohun- 
dro,  Jr.,  had  no  money  to  loan  out  in  March  and  April 
1863;  but  he  had  then  in  his  hands,  as  a  fiduciary, 
bonds  payable  in  good  money  and  well  secured,  which 
he  had  no  occasion  to  collect,  and  could  not  collect  in 
good  money  during  the  war,  and  a  valuable  tract  of 
land  belonging  to  the  heirs  of  his  father,  and  decreed 
to  be  sold  for  distribution  among  them  by  a  decree 
made  before  the  war;  but  which  had  not  been  sold  be- 
fore the  war  and  could  not  be  sold  for  good  money 
during  the  war,  but  could  only  be  sold  during  that 
period  for  confederate  money,  which  was  so  depre- 
ciated in  value  as  to  render  a  sale  of  trust  property  for 
such  a  currency  a  breach  of  trust,  and  improper  ex- 
cept under  very  peculiar  circumstances.  Richard  Omo- 
hundro,  Jr.,  acting  under  the  advice  of  his  counsel 
and  under  his  own  sense  of  duty  and  propriety,  had 
made  up  his  mind,  in  the  state  of  things  which  then 
existed  and  were  getting  worse  and  worse,  not  to  col- 
lect the  said  bonds  and  sell  the  said  land ;  when  his 
brother  Silas  persuaded  him  to  do  so,  and  pay  him  out 
of  the  proceeds  of  such  collection  and  sale,  his  portion 

thereof;  and  loan  him  the  balance,  which  he  said  he 
Vol.  xxvn— 105 
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1876.     could  use  to  great  advantage  in  the  payment  of  debts 

November   ,         .  ,  j    •       t  .      -i       .  n 

Term,    duo  in  good  money,  and  m  his  buamess  of  a  spec- 
ulator  in   land  and  other  property;  he  assuring  his 


Omohun-  brother  Richard  that  he  would  indemnify  him  and  the 

dro  s  ex'or  ^  "^ 

V.  other  heirs  of  his  father  against  all  loss  which  might 
k  ais.  possibly  arise  from  such  collection  and  sale.  Richard 
Omohundro,  Jr.,  trusted  to  this  assurance,  and  yielded 
to  this  persuasion  of  his  brother  Silas,  who  was  a  per- 
fectly responsible  man ;  and  accordingly  collected  the 
said  bonds,  sold  the  said  land,  and  disposed  of  the  pro- 
ceeds of  such  collection  and  sale,  in  pursuance  of  his 
brother's  request;  who  thereupon  executed  the  bond 
or  covenant  aforesaid  for  the  repayment  of  the  money 
loaned  him  with  interest.  These  are  the  clearly  proved 
facts  of  the  case.  And  if  we  read  the  bond  in  the 
light  of  these  surrounding  circumstances,  we  can  have 
no  difficulty  in  understanding  its  meaning;  which  is  as 
before  stated. 

That  it  is  legal  and  admissible  so  to  read  the  bond, 
is  clear  on  general  principles;  and  it  is  especially  clear 
under  the  provisions  of  the  Code,  chapter  138,  §  1,  p. 
979. 

6.  The  court  is  further  of  opinion,  that  the  objection 
made  to  the  amended  bill  for  multifariousness,  is  not  a 
valid  objection  to  the  relief  prayed  for  and  given  in 
this  case. 

7.  The  court  is  therefore  of  opinion  that  there  is  no 
error  in  the  decree  appealed  from,  and  that  the  same 
ought  to  be  affirmed. 

Decree  affirmed. 
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Gordon  v.  Fitzhugh  ^  als. 

November  i6. 

Absent,  Moncure^  P. 

K  made  a  deed  to  F  conveying  a  tract  of  land  in  trust  to  secure  the  pur-  1S76. 
chase  money  of  the  land,  evidenced  by  five  bonds,  payable  at  different  ferm 
periods  to  R,  the  vendor.  R  first  assigned  the  bond  payable  second 
in  date  to  M;  next  he  assigned  the  bond  payable  first,  to  McG,  and  af- 
terwards he  assigned  the  last  three  to  G.  The  land  when  sold  did  not 
produce  sufficient  to  pay  all  the  bonds.  Held  :  The  bond  assigned 
to  McG,  the  first  assignee,  is  to  be  first  paid ;  then  the  bond  assigned 
to  M  the  second  assignee,  and  the  balance,  if  any,  is  to  be  paid  to  G, 
the  last  assignee.    ^  •>-^  v/k,  ^  ^i*  o^i^^^  1 


t^XACi 


On  the  11th  of  November  1867,  H.  S.  Kepler  con- 
veyed to  Wm.  H.  Fitzhugh,  of  Fredericksburg,  a  tract 
of  land  in  the  county  of  Chesterfield,  •*  in  trust  to  se- 
<5ure  to  A.  P.  Rowe,  the  payment  by  the  said  H.  S. 
Kepler,  of  the  purchase  money  of  the  said  tract  of 
land,  which  purchase  money,  amounting  to  $8,680,  is 
evidenced  by  five  bonds  of  the  said  Kepler  to  the  said 
Rowe,  payable  as  follows:  The  first  for,"  &c.  There 
were  five  of  these  bonds,  and  they  were  asmgned  by 
Rowe  to  different  persons  at  successive  periods.  The 
land  when  sold  by  the  trustee  did  not  sell  for  enough 
to  pay  off  all  the  bonds,  and  the  assignees  not  agree- 
ing as  to  the  mode  of  applying  the  fund,  Fitzhugh 
filed  his  bill  of  interpleader  in  the  circuit  court  of 
Spotsylvania,  against  the  assignees,  to  have  the  direc- 
tion of  the  court  in  the  disposition  of  the  fund;  and 
on  the  hearing  of  the  cause  the  court  held  that  the  as- 
signees were  to  be  paid  in  the  order  of  the  dates  of 
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1876.    the  assigoments.    From  this  decree  H.  S.   Qordon, 
T^.  ^  who  was  the  last  assignee,  applied  to  this  court  for  an 

appeal;  which  was  allowed.     The  facts  are  stated  by 

Gordon   Judge  Christian  in  his  opinion. 

Fitzhugh 

&  ais.        Jos.  PUasantSj  Braxton  ^  Wallace^  for  the  appellant, 
Wm.  H,  Fitzhugh^  for  the  appellees. 
Christian,  J.,  delivered  the  opinion  of  the  court. 

The  question  we  have  to  decide  arises  upon  the  fol- 
lowing facts :  Kepler  conveyed  by  deed  to  Fitzhugh, 
trustee,  a  certain  tract  of  land,  to  secure  to  Rowe  the 
payment  of  the  purchase  money  of  said  land,  amount- 
ing to  the  sum  of  eight  thousand  six  hundred  and 
eighty  dollars,  evidenced  by  five  bonds  payable  by 
Kepler  to  Rowe  as  follows :  the  first  for  |1,540,  pay- 
able on  the  Ist  January  1871;  the  second  for  $1,000, 
payable  on  1st  January  1872;  the  third  for  $2,000,  pay- 
able 1st  January  1878;  the  fourth  for  $2,000,  payable 
1st  January  1874;  and  the  fifth  for  $2,140,  payable  on 
1st  January  1875. 

None  of  these  bonds  being  paid  at  maturity,  the 
trustee  sold  the  land  in  execution  of  his  trust  The 
net  proceeds  of  said  sale  amounted  to  the  sum  of 
$4,838.36,  leaving  a  large  deficiency  in  the  trust  fond 
for  the  payment  of  the  bonds  secured  by  the  trust 
deed.  All  of  these  bonds  were  assigned  by  Rowe» 
He  first  assigned  the  bond  for  $1,000,  payable  the  Ist 
January  1872  to  Moncure.  He  afterwards  assigned  to 
McGee  the  bond  of  $1,540,  payable  on  1st  January 
1871 ;  and  aftierwards  the  three  remaining  bonds  were 
assigned  to  Gordon.  The  fund  not  being  sufficient  to 
pay  all,  the  question  arises  whether  these  assignees 
are  to  be  paid  pro  raia^  or  according  to  the  priority  of 
the  several  assignments.    The  circuit  court  decreed 
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that  the  fund  should  be  paid  to  the  assignees  in  the     i876. 
order  of  the  assignment  of  the  several  bonds  respec-    Term. 

tively;  first,  to  the  payment  of  the  bond  held  by  Mon ^ 

cure,  that  being  the  first  assigned ;  second,  to  the  bond   ^^^<^^ 
held  by  McQee ;  and  third,  the  balance,  if  any,  to  be  Fitzhugh 
paid  to  Gordon.    Prom  this  decree,  on  petition  of 
<5ordon,  an  appeal  was  allowed  by  this  court. 

The  court  is  of  opinion  that  there  is  no  error  in  the 
decree  of  the  circuit  court.  An  assignee  is  a  purchaser 
for  valuable  consideration  of  all  the  securities  of  the 
assignor  and  of  all  his  remedies.  Martin  v.  NowUrij  2 
Burr.  R.  978;  Jackson  v.  WUlard,4t  John.  R.  41;  1 
Mad.  Ch.  485. 

Both  deeds  of  trust  and  mortgages  are  regarded  in 
•equity  as  mere  securities  for  the  debt,  and  whenever 
the  debt  is  assigned,  the  deed  of  trust  or  mortgage  is 
assigned  or  transferred  with  it.  2  Lead.  Ca.  in  Eq., 
pt.  2,  p.  236;  1  Lomax  Dig.  220;  McClintie  v.  Wise's 
admWs  ^  als.j  25  Gratt.  448.  The  assignee  may  use 
these  securities  and  remedies  of  the  assignor  as  freely 
and  beneficially  as  could  the  assignor  himself,  to  whom 
it  was  indisputably  competent  to  hold  the  trust  deed 
as  security  for  the  instalment  due  on  a  particular  bond. 

Judge  Tucker  lays  down  the  rule  as  follows:  "It  is 
flaid,  if  several  bonds  be  secured  by  mortgage,  and  the 
fund  prove  insufficient  to  pay  all,  and  the  bonds  be 
assigned  to  different  persons,  who  shall  have  priority? 
I  should  conceive  he  should  have  preference  who  was 
first  assignee,  for  by  the  assignment  he  at  once  ac- 
quired preference  over  his  assignor,  who  then  remained 
the  holder  of  the  other  bonds;  and  this  preference 
would  not  be  taken  away  by  subsequent  assignments." 

In  McCUniic  v.  Wise^s  adnCrs,  supra^  p.  454,  Judge 
^p2e5,  delivering  the  opinion  of  the  court,  says:  "It 
seems  to  me  the  assignment  of  the  bond  carries  with 
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1876.     it  80  macb  of  the  lien  as  is  necessary  to  pay  the  bond. 
Tcrai.^^  If  the  vendor  means  to  restrict  or.  qualify  the  effect  of 

the  assignment,  he  should  do  so  by  express  reservation. 

Gordon    Jq  i]^^  absence  of  such  reservation,  or  of  some  stipnla- 
Fitzhi^h  tion  qualifying  the  rights  of  the  parties,  the  assignee 
may  justly  regard  the  assignment  as  securing  to  him 
the  benefit  of  the  lien,  so  far  as  it  is  necessary  to  bis 
protection  or  indemnity." 

The  case  before  us  is  a  stronger  case  for  asserting  the 
lien  in  favor  of  the  first  assignee  than  that  of  McClin- 
tic  V.  Wise.  In  that  case  the  assignor  retained  the  bond 
first  due,  and  assigned  the  bond  which  last  matured. 
In  that  case  priority  was  declared  in  fevor  of  the  as- 
signee, although  the  bond  retained  by  the  vendor  was 
first  due.  Here  the  appellees  (Moncure  and  McGee) 
not  only  have  priority  in  the  date  of  the  assignment, 
but  the  bonds  assigned  to  them  fell  due  before  those 
assigned  to  Gordon. 

K  these  latter  bonds  had  been  retained  by  the  ven- 
dor, it  is  plain  that  he  could  not  have  successfully  as- 
serted his  right  in  a  court  of  equity  to  any  part  of  the 
fund  arising  from  a  sale  of  the  trust  subject  until  after 
the  assignees  of  the  bonds  first  due  and  assigned  by 
him  had  been  satisfied.  And  why?  Because  he  had 
certainly  the  right  to  order  a  sale  of  the  trust  property 
whenever  any  one  of  the  bonds  became  due  and  there 
was  default  in  payment.  This  was  the  security  and 
the  remedy  of  the  vendor.  This  security  and  thia 
remedy  was  transferred  by  him  to  the  assignees.  With 
the  assignment  went  the  lien  for  the  payment  of  the 
bonds  assigned.  Having  transferred  the  bonds  first 
due,  the  vendor  could  only  subject  the  fund  to  the  pay- 
ment of  the  remaining  bonds  after  those  assigned  had 
been  satisfied.  The  assignees  having  this  preference 
by  the  assignment  over  the  assignor,  cannot  be  divested 
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of  their  rights  by  any  subsequent  assignment.     Gor-  1876. 

don,  the  subsequent  assignee  of  the  bonds  last  due,  can  Term, 
have  no  better  rights  or  larger  remedies  than  the  ven- 


dor.    He  simply  stands  in  his  shoes,  having  all  his    Gordon 
rights  and  remedies,  but  no  other,  and  cannot  deprive  Fitzhugh 
the  first  assignees  of  the  rights  and  remedies  transfer- 
red by  the  same  assignor  to  them  before  the  assign- 
ment to  him. 

As  between  the  assignees,  the  maxim  prior  in  tem- 
pore poriior  in  jure  must  apply;  and  the  appellees  hav- 
ing the  first  assignment  of  the  debts  first  due  must  be 
paid  first. 

In  some  of  our  sister  states,  the  question  here  con- 
sidered has  been  the  subject  of  judicial  consideration, 
and  the   decisions  have  been   somewhat   conflicting. 

In  Alabama  it  was  held,  that  where  several  notes 
taken  for  the  purchase  money  of  land  are  assigned  at 
different  times,  the  assignment  of  each  note  is  pro  ianto 
an  assignment  of  the  vendor's  lieu,  unless  expressly 
waived;  and  the  liens  of  the  several  assignees  are  to 
be  preferred  according  to  the  priority  of  their  assign- 
ments without  reference  to  the  maturity  of  the  notes. 
Origgsby  v.  Hair^  26  Alab.  R.  327.  See  also  9  Alab. 
R.645,and4Alab.  492. 

In  Pennsylvania,  on  the  other  hand,  it  was  held  that 
where  a  mortgage  is  given  to  secure  a  debt  payable  in 
instalments  at  various  times,  and  five  of  the  bonds 
were  assigned,  and  the  balance  retained  by  the  holder, 
and  the  fund  arising  from  a  sale  of  the  mortgaged 
premises  is  insufiicient  to  pay  all,  the  respective  assig- 
nees, and  the  mortgagee  are  entitled  to  a  pro  rata  divi- 
dend of  the  proceeds.  Donley^  assignee  of  McKean  v. 
HaySy  17  Serg.  k  Rawle  400.  In  this  decision,  how- 
ever, Mr.  Chief  Justice  Gibson  dissented  in  an  able 
and  learned  opinion;  and  I  think  the  dissenting  opin- 
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1876.  ion  is  the  better  law.  Mr.  Minor,  the  distingnisbed 
Term.  ^  ^^d  learned  professor  of  law  at  the  University  of  Vir- 
ginia, in  his  valuable  "Institutes,"  referring  to  a  nam- 


^^^^^^   ber  of  authorities,  says: 

Fitehugh  "  When  there  are  several  notes  secured  by  one  mort- 
gage, assigned  to  successive  assignees,  and  the  mort^ 
gage  is  insuflScient  to  pay  all,  U  is  the  better  opinion  that 
they  are  to  be  paid  in  the  order  of  priority  of  assignment: 
for  upon  the  first  assignment  the  assignee,  upon  a  defi- 
ciency of  the  fund,  would  certainly  be  preferred  to  the 
assignor ;  and  any  subsequent  assignee  of  any  other  of 
the  notes  could  only  take  subject  to  all  equities ;  and 
standing  in  the  same  position  with  the  assignor,  be  ex- 
cluded, like  him,  from  coming  in  on  the  security  until 
the  claim  of  the  first  is  satisfied.  It  will  be  observed 
that  this  principle  is  analogous  to  that  which  prevails 
when  land,  subject  to  a  prior  lien,  is  sold  to  successive 
purchasers."  2  Minor's  Institutes,  p.  347,  and  authori- 
ties there  cited. 

The  counsel  for  the  appellant,  in  the  very  able  and 
elaborate  note  of  argument  submitted  by  them,  lay 
much  stress  upon  the  provision  of  the  Code,  §§  5  and 
t),  ch.  117  (Code  1860).  These  provisions,  in  my  opin- 
ion, have  J16  eftect  upon  the  question  arising  in  this 
case,  and  do  not  apply  to  such  a  deed  as  the  one  under 
consideration.  The  fifth  section  simply  prescribes  what 
may  be  the  form  of  a  deed  of  trust  "to  secure  debts 
or  indemnify  securities."  The  sixth  section  provides, 
that  when  sale  is  made  under  such  a  deed^  the  trustee 
"shall  apply  the  proceeds  of  sale  first  to  the  payment 
of  expenses  attending  the  execution  of  the  trust,  in- 
cluding a  commission  of  five  per  cent  on  the  first  three 
hundred  dollars,  and  two  per  cent  on  the  residue  of 
the  proceeds,  and  then  pro  rata  (or  in  the  order  of 
priority,  if  any  prescribed  by  the  deed,)  to  the  pay- 
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ment  of  the  debts  secured,  and  the  indemity  of  the     1876. 
sureties  indemnified  by  the  deed,  and  shall  pay  the    ^^.  ^• 

surplus,  if  any,  to  the  grantor,  his  heirs,  personal  re- 

presentatives  or  assigns."  Gordon 

This  provisiqn  manifestly  applies  to  deeds  of  trust,  Fitzhugh 
securing  different  creditors  and  sureties;  to  cases 
where  more  than  one  debt  is  secured,  and  more  than 
one  surety  indemnified.  These  sections  certainly  do 
not  apply  to  a  deed  where  a  single  debt  is-  secured.  It 
was  never  intended,  and  cannot  be  so  construed,  to  fix 
the  rights  of  assignees  of  an  instalment  of  the  same 
debt  which  has  been  assigned  for  value.  The  deed  of 
Kepler  is  not  a  statutory  deed  "to  secure  debts  or  in- 
demnify sureties,"  but  is  an  ordinary  deed  of  trust  to 
secure  a  single  debt,  payable  in  instalments,  to  a  single 
creditor,  payable  at  different  times  prescribed  in  the 
nleed,  and  assigned  at  different  periods  to  difi'erent  as- 
signees. To  such  a  case  the  pro  rata  distribution  pre- 
scribed by  the  statute  can  have  no  application,  but  the 
assignees,  upon  a  deficiency  of  the  trust  fund,  must  be 
paid  according  to  the  priorities  of  their  respective  as- 
signments. 

Upon  the  whole,  I  am  of  opinion  that  there  is  no 
error  in  the  decree  of  the  circuit  court,  and  that  the 
same  must  be  affirmed. 

Decrbb  appirmed. 


Vol.  xxvn— 106 
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EouTH  ^  al  V.  Nash's  adm'r  ^  als. 

November  i6. 

1876.      Testator  names  three  of  his  neices  whom  he  says  he  has  taken  care  of  from 
Term  ^^^^  infancy,  and  he  wishes  them  still  provided  for,  and  for  that  pur- 

pose he  wishes  the  whole  of  his  estate,  both  real  and  personal,  kept 
together,  and  so  much  of  the  proceeds  thereof  as  might  be  essential  to 
their  genteel  and  comfortable  support  applied  in  that  way,  so  long  as 
they  should  continue  unmarried;  and  then  he  gives  his  estate  to  cer- 
tain persons  and  these  nieces.  But  this  postponement  of  distribotioD 
was  only  to  secure  his  nieces  during  a  state  of  dependence,  such  com- 
fortable support  as  they  needed,  bit  not  to  deprive  those  interested 
from  that  share  in  the  estate,  when  such  provision  shall  be  made  for 
the  nieces  as  shall  ensure  such  support. 
By  a  codicil  made  the  same  day,  testator  says :  In  speaking  of  a  com- 
fortable and  genteel  support  for  my  said  nieces  during  the  time  they 
remain  single,  I  think  the  sum  of  $yx>  each,  provided  my  estate  will 
afford  it,  ought  to  secure  the  end  designed.  Held  :  The  testator  has 
designated  what  he  deems  a  proper  provision,  and  it  will  be  fixed  at 
that 

In  January  1856  John  H.  Nash,  of  the  city  of  Nor- 
folk, died,  having  made  his  will,  which  was  duly  ad- 
mitted to  probate  in  the  circuit  court  of  Norfolk,  and 
Wm  W.  Lamb  qualified  as  administrator  with  the  will 
annexed. 

By  his  will  he  in  the  first  place  gave  to  his  three 
nieces,  Virginia  N.  Routh,  Sarah  A.  Routh,  and  Mar- 
tha R.  O.  Portlock,  equally  to  be  divided  among  them, 
any  and  all  sums  of  mouey  which  might  be  due  him 
at  the  time  of  his  death,  from  the  provident  societies 
of  Norfolk  and  Portsmouth,  of  which  he  was  a  mem- 
ber.   He  then  says:  My  neices,  Virginia  N.  and  Sarah 
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A.  Routh,  and  Martha  R.  0.  Portlock,  I  have  taken  1876. 

care  of  from  their  infancy,  and  I  wish  them  still  pro-  xem.^'^ 
vided  for;  and  for  that  purpose,  in  addition  to  what  I 


have  given  to  them  alone,  I  wish  the  whole  of  my  es-  Routh&ai 
tate,  both  real  and  personal,  kept  together,  and  so  much  Nash's  ad. 
of  the  proceeds  thereof  as  may  be  essential  to  their 
genteel  and  comfortable  support,  applied  in  that  way, 
so  long  as  they  shall  continue  unmarried;  and  after  the 
marriage  of  my  said  nieces,  or  their  death,  I  wish  the 
same  to  be  divided  among  my  brothers,  naming  several, 
and  Emily  Hedges  and  my  said  neices,  naming  them. 
*****  Fearing  that  some  difficulty  may  arise 
in  having  confined  the  distribution  of  my  estate 
to  the  marriage  of  my  said  neices,  I  hereby  de- 
clare, that  such  was  designed  only  to  secure  to  them, 
and  each  of  them,  during  a  state  of  dependence,  such 
comfortable  support  as  they  needed,  but  not  to  deprive 
those  interested,  from  their  share  in  the  estate,  when 
such  provision  shall  be  made  for  them  as  shall  insure 
such  support. 

By  a  codicil  to  his  will  made  on  the  same  day,  the 
testator  says :  In  speaking  of  a  comfortable  and  gen- 
teel support  for  my  said  nieces  during  the  time  they 
remain  single,!  think  the  sum  of  three  hundred  dollars 
each,  provided  my  estate  will  afford  it,  ought  to  secure 
the  end  designed. 

The  administrator  seems  to  have  supposed  that  the 
will  required  him  to  keep  the  whole  estate  together, 
and  to  pay  the  debts  out  of  the  profits;  and  until  this 
was  done,  the  nieces  of  the  testator  were  not  to  re- 
ceive the  -annual  provision  made  for  them. 

In  March  1858  these  nieces  instituted  their  suit  in 
equity  against  the  administrator  and  the  legatees,  to 
recover  the  provision  made  for  them.  At  this  time 
Miss  Portlock  was  married,  and  she  of  course  only 
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1876.     claimed  hers  np  to  the  time  of  her  marriage  in  1856. 

Term.  ^     I^  JuDC  1858  accouDts  wcrc  directed  to  be  taken; 

and  from  the  reports  of  the  commissioner  it  appeared 


Routh  k  ai  ^jjjn^  ^hc  administrator  had  paid  a  considerable  amonnt 
Nash's  ad.  of  debt,  and  there  remained  in  October  1868  of  in- 
debtedness to  be  paid,  to  himself  |114.01,  and  a  legacy 
of  $25  to  a  negro  woman  who  had  lived  with  the  tes- 
tator for  several  years ;  and  fixing  the  bequest  to  the 
nieces  at  $300  a  year  from  the  testator's  death,  tbere 
was  dne  to  each  of  the  Miss  Ronth's  $1,308,  and  to 
Martha  R.  O.  Portlock,  who  had  married  Rowland  R- 
Doggett,  $550.  The  net  income  of  the  real  estate  was 
$745.38,  and  of  the  personal  estate  $194.25=$939.68. 
The  decree  having  directed  the  commissioner  to  en- 
quire and  report  whether  the  sum  of  $300  per  annum 
specified  in  the  codicil  of  the  testator's  will,  was  a 
reasonable  and  proper  allowance  for  the  comfortable 
support  of  the  said  annuitants,  according  to  the  true 
meaning  of  the  will;  and  if  not,  what  other  sum, 
greater  or  less,  would  be  a  reasonable  and  proper  al- 
lowance to  that  end;  the  commissioner  reports  that 
whilst  he  was  of  opinion  that  the  said  sum  of  $300  per 
annum  was  too  small  a  sum  for  the  comfortable  and 
genteel  support  of  the  annuitants,  yet,  considering  the 
capability  of  the  testator's  estate  on  which  said  annui- 
ties are  charged,  the  sum  was  as  large  as  the  estate 
could  afford. 

To  this  report  Virginia  N.  and  Sarah  A.  Rooth  ex- 
cepted, on  the  ground  that  the  allowance  made  them 
by  the  report  was  wholly  inadequate;  and  that  a  much 
larger  sum  ought  to  have  been  allowed  for  that  purpose. 
That  in  making  the  allowance  the  commissioner  ought 
to  have  acted  with  reference  to  the  state  and  condition 
of  the  said  plaintiffs,  and  the  circumstances  of  the 
estate  of  the  testator,  and  the  annual  rents  and  profits 
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thereof;  and  in  view  of  these  the  sum  should  have     1876. 

•  ,  November 

been  larger.                                                                          Term. 
The  cause  came  on  to  be  heard  in  January  1859 


when  the  court  held  that  the  plaintiffs  were  entitled  to  Routh&al 
their  annuities  from  the  death  of  the  testator,  with  in-  Nash's  ad. 
terest,  to  be  paid  out  of  the  profits  of  the  estate  re- 
maining after  the  payment  of  debts;  that  as  the  testator 
had  made  no  provision  for  the  payment  of  his  debts, 
the  administrator  should  have  regarded  the  whole  per- 
sonal estate,  including  slaves,  as  the  primary  fund  for 
the  payment  of  debts;  and  as  the  amount  of  the  profits 
of  the  real  estate  applied  to  their  payment  was  more 
than  the  amount  due  to  the  annuitants,  they  were  en- 
titled to  be  paid  by  a  sale  of  the  personal  property; 
and  decreed  that  Lamb  should  sell  three  slaves  named, 
and  out  of  the  proceeds  of  the  sale,  pay  first  the  ex- 
penses of  sale;  second,  the  debts,  including  the  legacy 
of  $25;  and  then  apply  the  balance  of  the  proceeds 
pro  rata  to  the  payment  to  the  plaintiffs  of  the  sums  of 
money  respectively  due  them,  as  ascertained  by  the 
commissioner's  report.  And  Lamb  was  directed  to 
continue  to  rent  out  the  real  estate  of  the  testator  until 
the  further  order  of  the  court. 

In  May  1862  a  commissioner's  report  of  Lamb's  trans- 
actions since  the  last  report  was  filed.  This  included 
the  proceeds  of  the  sale  of  the  slaves;  and  the  payment 
to  the  plaintiffs  of  the  amounts  decreed  to  them.  And 
this  terminated  the  proceedings  in  the  cause  until  1870, 
when  it  was  revived  against  representatives  of  several 
of  the  defendants  who  had  died,  and  a  further  account 
was  ordered.  This  account  was  returned  in  Novem- 
ber 1872,  showing  that  nothing  was  due  to  the  plain- 
tiflfe  Virginia  N.  and  Sarah  A.  Routh,  they  having  each 
received  the  sum  of  $800  per  annum  each  year  since 
the  death  of  the  testator,  or  an  amount  equal  thereto ; 
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1876.     that  the  net  income  of  the  estate  from  rents  was  f  937, 
Term.  ^  »ad  that  there  was  a  balance  in  the  hands  of  the  ad- 

ministrator  of  $1,185,88,  which  was  apportioned  among 

RouthA  ai  ^Y^Q  legatees  of  Nash  as  directed  in  his  will. 

Nash's  ad.      The  caosc  camc  on  to  be  heard  on  the  21st  of  De- 

&  als 

cember  1872,  when  the  court  confirmed  the  report,  to 
which  there  was  no  exception,  and  made  a  decree  dis- 
tribating  the  amount  reported  to  be  in  the  hands  of 
the  administrator,  among  the  legatees.  And  thereupon 
Virginia  N.  and  Sarah  A.  Routh  applied  to  a  judge  of 
this  court  for  an  appeal ;  which  was  allowed. 

Scarburgh  ^  Duffidd^  for  the  appellants. 

Baker  ^  Walker  for  the  appellees. 

Anderson,  J.,  delivered  the  opinion  of  the  court 

The  court  is  of  opinion  that,  whilst  the  testator  di- 
rected his  whole  estate,  real  and  personal,  to  be  kept 
together  so  long  as  his  three  nieces,  named  in  the  will, 
continued  unmarried,  '^and  so  much  of  the  proceeds 
thereof  as  may  be  essential  to  their  genteel  and  com- 
fortable support,"  to  be  applied  to  that  object,  if  the 
proceeds  or  income  from  his  estate  exceeded  the  sum 
essential  for  that  purpose,  the  excess  should  be  distrib- 
uted without  delay,  amongst  the  other  objects  of  his 
bounty,  including  also  his  said  nieces.  He  expressly 
declares  that  the  limitation  on  the  distribution  of  his 
estate,  until  the  marriage  of  his  nieces,  was  not  de- 
signed to  deprive  others,  who  were  also  objects  of  his 
bounty,  of  their  share  in  his  estate,  when  provision 
shall  have  been  made,  for  ^'such  comfortable  support" 
of  his  nieces  "as  they  needed." 

But  the  terms  "  genteel  and  comfortable,"  are  veiy 
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indefinite.    They  have  no  exact  and  precise  meaning;  1876. 

and  would  convey  different  ideas  to  different  ears.  xenn. 
What  one  would  regard  as  genteel  and  comfortable, 


another  might  think  was  very  uncomfortable  and  not  Routh  Aai 
at  all  genteel.  The  testator,  probably  to  remove  diffi-  Nash's  ad. 
i5ulty  on  this  score,  indicates  in  a  codicil  to  his  will, 
what  he  meant  by  a  genteel  and  comfortable  support, 
by  saying  that  he  thinks  the  sum  of  $800  each,  ought 
to  secure  it.  That  was  perhaps  the  best  definition  or 
description  that  he  could  have  given,  of  what,  according 
to  his  ideas,  would  constitute  a  genteel  and  comfortable 
support  for  his  nieces.  But,  lest  it  might  be  construed 
that  he  intended  his  nieces  to  have  the  sum  designated 
whether  or  not,  he  uses  the  precaution  to  insert  the 
words,  "provided  my  estate  will  afford  it."  And  his 
deeming  it  necessary  to  make  this  qualification,  implies 
that  he  himself  when  preparing  his  will,  understood  the 
language  he  was  using  to  import  a  reduction  of  the 
legacies  of  support  to  a  fixed  sum,  an  annuity  of  $800 
to  each,  and  hence  he  inserts  the  above  qualification, 
lest  it  might  be  too  heavy  a  draft  on  his  estate.  Why 
should  he  have  mentioned  any  sum  unless  he  intended 
it  as  a  restriction?  He  uses  words  to  show  that  it 
might  not  reach  that  sum,  but  gives  no  intimation  that 
in  any  event  it  should  exceed  that  sum. 

The  court  is  strongly  inclined  to  construe  this  clause 
in  the  codicil  restricting  the  legacies  of  support  so  as 
not  to  exceed  an  annuity  of  $800  to  each. 

But  if  it  should  not  be  so  construed,  it  is  a  clear  in- 
dication by  the  testator  himself,  what  sum  he  regarded 
as  sufficient  to  satisfy  the  charge  he  made  upon  bis  es- 
tate for  the  genteel  and  comfortable  support  of  bis 
nieces,  and  the  court  would  not  be  warranted  in  in- 
creasing the  appropriation,  unless  it  clearly  appeared 
from  the  evidence  in  the  record,  that  the  testator  had 
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1876.     designated  that  amount  under  a  misconception,  and 
Term,    ^^at  to  restrict  the  annuitants  to  it  would  defeat  the 

testator's  manifest  intention  and  purpose  of  benefaction 

Routh  &  ai  to  them.  But  this  is  not  shown  by  the  record.  Indeed 
Nash's  ad  there  is  no  evidence  in  the  cause  to  show  that  the  an- 
nuity of  $300  to  each,  is  not  sufficient  for  their  support 
in  the  manner  contemplated  and  desired  by  the  testa- 
tor. The  court  is  of  opinion  therefore  to  affirm  the 
decree  of  the  circuit  court. 

Dbcrbb  affirmed. 
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Barton  v.  Bowbn  ^  wife. 

November  i6. 

1.  In  the  adjustment  of  confederate  transactions,  to  lay  down  fixed,  un-       1876. 

bending  rules  of  decision  applicable  to  all  cases,  is  not  only  unjust,  N^^^ber 
but  in  the  nature  of  things  utterly  impracticable.    Every  case  must 
depend  upon  its  particular  circumstances.    The  measure  of  relief 
must  vary  according  to  the  equities  of  the  parties. 

2.  The  mother  of  G  in  her  will  expressed  an  earnest  wish  that   her 

daughter  G  might  be  educated,  so  as  to  fit  her  for  teaching,  and  this 
was  the  wish  of  G's  family.  Accordingly  B,  the  guardian  of  G, 
kept  her  at  school  during  the  years  i860,  1861,  1862  and  1863,  and 
paid  the  expenses  of  her  board  and  tuition  by  moneys  collected  upon 
ante  bellum  debts,  a  part  of  it  his  own,  and  a  part  of  her  estate.  In 
settling  the  guardian's  account,  his  pa]rments  are  not  to  be  scaled  as 
of  the  dates  of  the  payments ;  but  he  will  be  allowed  what  would 
have  been  a  just  charge  in  good  money  for  the  board  and  tuition. 
In  this  case  he  was  allowed  what  he  paid  for  the  years  i860  and  1861, 
and  ^350  a  year  for  1862,  1863. 

3.  In  paying  the  ward's  expenses  for  board  and  tuition,  the  guardian  ex- 

pended the  principal  of  her  personal  estate.  As  a  court  of  equity 
would  have  authorized  the  expenditure,  if  application  had  been  made 
to  the  court  for  authority  to  do  it  before  it  was  done,  a  court  of  equity 
will  approve  and  confirm  it  after  it  is  done. 

This  was  a  suit  in  equity  in  the  circuit  court  of  Fau- 
quier county  brought  in  June  1871^  by  Henry  0. 
Bowen  and  Georgie  C.  his  wife,  who  before  her  mar- 
riage was  Georgie  C.  Rothrock,  against  her  former 
guardian  William  8.  Barton,  for  a  settlement  of  his  ac- 
count as  guardian.  This  guardianship  commenced  in 
1859,  and  probably  continued  until  some  time  after  the 
war.  The  account  was  referred  to  a  commissioner, 
Vol.  xxvn— 107 
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1876.     who  made  his  report     The  only  questions  ia  this  coQrt 

Terai.  ^  "^Qve  whether  eertaio  payments  made  by  Mr.  Barton 

for  the  board  and  tuition  of  his  ward  during  the  war, 


Barton  xvevB  to  be  scaled,  and  whether  the  principal  of  her 
Bowen  <&  personal  estate  was  properly  expended  upon  the  ward. 
The  commissioner  reduced  the  charges  to  what  he 
deemed  a  reasonable  compensation  for  the  board  and 
tuition;  and  the  plaintiffs  excepted,  insisting  that  the 
guardian  should  only  be  allowed  for  the  scaled  value 
of  the  money  at  the  time  of  the  payments. 

The  cause  came  on  to  be  heard  on  the  23d  of  March 
1872,  when  the  court  held  that  the  payments  of  the 
guardian  should  be  scaled  to  their  true  value,  and  that 
the  guardian  should  be  credited  to  the  full  value  of  the 
personal  estate  expended  upon  the  ward;  and  re- 
committed the  report. 

The  cause  came  on  again  to  be  heard  on  the  9th  of 
September  1872  when  the  court  made  a  decree  in  favor 
of  the  plaintiffs  for  $306.46  with  interest  on  $277.41, 
part  thereof,  from  the  first  of  September  1872.  And 
Barton  thereupon  applied  to  this  court  for  an  appeal; 
which  was  allowed.  The  facts  are  sufficiently  presented 
in  the  opinion  of  Staples,  J. 

Gvy  ^  GiUiamy  for  the  appellant. 

Johnston  ^  Royally  for  the  appellees. 

Staples,  J.,  delivered  the  opinion  of  the  court. 

This  case  is  easily  distinguishable  from  that  of  Bird^s 
committee  v.  jBirrf,  21  Gratt.  712.  There  the  guardian 
had  expended  in  the  support  and  maintenance  of  his 
ward  five  hundred  dollars  in  January  1865,  and  eight 
hundred  dollars  in  March  thereafter  in  confederate 
currency — thirteen  hundred  dollars  in  two  months. 
Notwithstanding  the  enormous  depreciation  of  the 
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<5urrency  at  that  time,  he  claimed  credit  in  his  settle-  1876. 
ment  for  the  full  nominal  amount  of  these  expendi-  toti. 
tures.     The  guardian  did  not  pretend  that  he  had  used 


the  ward's  money  in  making  these  disbursements,  or    Barton 


V, 


that  he  had  collected  for  that  purpose  debts  due  him  Bowenft 
individually  in  a  sound  currency.  The  feet  was,  that  ^  ^' 
he  had  appropriated  the  money  of  the  ward  before  the 
war,  and  he  sought  to  discharge  this  liability  with  a 
worthless  currency.  The  court  was  compelled  to  re- 
duce that  currency  to  its  true  value,  or  to  allow  a  credit 
for  the  nominal  amount  expended.  There  was  no 
middle  ground,  no  materials  for  an  adjustment  of  the 
guardian's  claims  upon  any  basis  of  a  just  compensa- 
tion. But  in  adopting  the  true  value  of  the  currency 
in  that  case,  the  court  did  not  mean  that  this  measure 
of  recovery  must  be  inflexibly  adhered  to  under  all 
circumstances.  In  the  adjustment  of  these  confede- 
rate transactions,  to  lay  down  fixed,  unbending  rules  of 
decision,  applicable  to  all  cases,  is  not  only  unjust,  but, 
in  the  nature  of  things,  utterly  impracticable.  Every 
case  must  depend  upon  its  particular  circumstances. 
The  measure  of  relief  must  of  course  vary  according 
to  the  equities  of  the  parties. 

In  the  case  before  us,  the  appellant  states,  both  in 
his  answer  and  deposition,  that  the  disbursements 
made  by  him  as  guardian,  for  the  support  and  educa- 
tion of  the  ward,  were  derived  partly  from  collections 
of  ante-bellum  debts  due  him  individually,  and  partly 
from  debts  due  the  ward  of  the  same  character.  He 
is  unable  to  state  the  amount  derived  from  each  source 
in  consequence  of  the  loss  of  many  of  his  books  and 
papers  by  the  great  fire  of  Richmond  in  1865.  There 
is  nothing  in  the  record  tending  in  the  slightest  degree 
to  throw  discredit  upon  these  statements.  They  must 
therefore  be  taken  as  true. 
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1876.  The  circumstanceB  nnder  which  the  disborsemeote 
T«rm.^^  were  made  were  of  a  peculiar  character.    It  was  under- 

stood  that  the  appellee  (female)  would  adopt  teaching  as 

Barton    ^er  avocatioD.     To  that  end,  it  was  the  earnest  wish  of 

Bowen  &  her  friends  she  should  receive  a  liberal  education.  Her 
^*  ^'  mother  was  so  strongly  impressed  with  this  idea,  that 
in  her  will  she  made  it  the  subject  of  a  special  pro- 
vision. She  declared  it  to  be  her  wish  that  her  execu- 
tor shall  hold  all  funds  and  property  which  might  be- 
long to  her  daughter,  and  apply  the  interest  towards 
her  support  and  education ;  and  she  authorized  him  to 
dispose  of  the  principal  of  her  estate  for  the  same  pur- 
pose according  to  his  discretion.  In  accordance  with 
the  wishes  of  her  family,  and  as  it  seems  in  pursuance 
of  an  arrangement  made  in  the  lifetime  of  her  mother, 
the  appellee,  in  the  year  1860,  was  placed  in  the  family 
of  Mrs.  W.  K.  Gordon,  to  be  educated  with  the 
daughters  of  the  latter.  At  the  suggestion  of  the  ap- 
pellee's elder  sister,  she  was  afterwards  sent  to  Miss 
Beaton's  school  in  Charlottesville.  It  is  but  just  to  say, 
that  in  consideration  of  the  increasing  expenses  ioci- 
dent  to  the  war,  the  appellant  was  of  opinion,  and  sug- 
gested that  his  ward  should  be  boarded  with  her  rela- 
tives in  the  country  until  the  return  of  peace,  and 
then  resume  her  studies.  Her  friends  objected,  how- 
ever, that  by  this  course  the  appellee  would  lose  the 
most  important  period  of  her  life  for  study,  and  for  a 
thorough  preparation  for  the  occupation  to  which  she 
was  destined.  She  was  accordingly  sent  to  Charlottes- 
ville in  the  spring  of  1862,  where  she  remained  two 
years.  There  is  no  doubt  but  that  the  education  she 
received  under  the  supervision  of  her  guardian  was 
sufficient  for  the  duties  of  a  teacher,  and  would  have 
enabled  her  successfully  to  maintain  herself  in  life,  but 
for  her  subsequent  marriage. 
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In  1860  and  1861,  the  appellee's  expenses  for  tuition     1876. 
and  board  while  at  Mrs.  Gordon's,  amounted  to  two  bun-    jerm. 


*dred  and  seven  dollars;  which  was  paid  by  the  appellant 

as  guardian.  The  payment  was  made  by  a  check  upon  barton 
the  bank  in  which  the  appellant  kept  his  deposits.  Bowenft 
Although  the  check  was  probably  paid  in  confederate 
Tiotes,  there  is  no  doubt  but  the  deposits  were  made 
in  a  sound  currency,  and  the  payee  of  the  check  might 
legally  have  demanded  payment  in  the  like  medium. 
It  is  now  insisted  that  this  sum  thus  expended  shall  be 
scaled,  so  as  to  reduce  the  charge  to  the  sum  of  one 
hundred  and  fifty  dollars.  In  the  year  1862  the  ap- 
pellant paid  Miss  Seaton  about  four  hundred  dollars 
for  the  board  and  tuition  of  the  year;  a  sum  perhaps 
less  than  is  now  required  in  any  desirable  female 
school  in  Virginia.  It  is  insisted  that  this  sum  shall 
^Iso  be  scaled  to  two  hundred  and  fifty  dollars.  In  the 
year  1863  the  appellant  expeoded  in  board  and  tuition 
about  seven  hundred  and  forty  dollars;  which  it  is  in- 
sisted shall  be  reduced  by  the  application  of  the  scale 
to  the  sum  of  ninety  dollars.  According  to  this  rule 
the  appellee  will  have  received  a  four  years  instruction 
at  a  cost  of  about  five  hundred  dollars;  and  at  a  loss  to 
her  guardian  of  more  than  eight  hundred  dollars.  And 
this  loss  the  appellees  are  disposed  to  impose  upon  the 
guardian  without  the  slightest  scruple ;  notwithstand- 
ing the  instruction  she  received  was  in  accordance  with 
the  wishes  of  her  mother  and  the  rest  of  her  family, 
and  was  regarded  by  all  as  absolutely  essential  to  her 
future  success  as  a  teacher,  and  her  position  in  society. 
I  think  the  conduct  of  the  guardian  under  all  the  cir- 
cumstances was  eminently  proper  and  considerate. 
He  cannot,  it  is  true,  be  repaid  the  nominal  amount 
'(dollar  for  dollar)  of  his  disbursements,  because  neither 
the  interest  nor  the  principal  of  the  personal  estate 
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1876.    justified  such  an  expenditure.     He  is  certainly   enti- 
Tocm.^^  tied  to  be  repaid  such  sum  as  would  constitute  a  rea- 

sonable  outlay  in  the  education  and  maintenance  of 

Barton    the  ward. 

V. 

B0WC11&  The  commissioner  to  whom  the  accounts  were  re- 
^  ^'  ferred  for  settlement,  has  adopted  the  true  measure  of 
the  guardian's  compensation.  In  his  report  he  states : 
It  will  be  seen  by  comparing  the  account,  as  first 
stated,  with  the  alternate  statement  made  at  request 
of  plaintiflfs  counsel,  that  your  commissioner  did  not 
scale  the  payment  of  $207,  made  by  the  guardian  to 
Mrs.  Gordon,  for  the  ward's  board,  Ac,  in  1861,  which 
charge  was  upon  a  specie  basis;  hence  its  payment 
ought  not,  in  the  opinion  of  your  commissioner,  to  be 
scaled.  But  as  to  the  payments  to  Miss  Seaton  for  the 
board  and  tuition  of  the  ward  for  the  years  1862  and 
1863,  which  were  in  excess  of  the  ante-war  charges, 
your  commissioner  thought  it  just  to  both  parties  to 
reduce  these  amounts  to  what  was  reasonable  compen- 
sation, and  hence  fixed  the  amount  at  $350  for  each 
year.  But  had  your  comm'r  scaled  the  payments  down 
to  their  greenback  values,  as  is  done  in  the  alternate 
statement,  the  ward  would  have  greatly  profited  by  the 
loss  and  injury  of  the  guardian.  She  would  only  have 
been  charged  $235  for  the  year  1862,  and  the  small 
sum  of  $95  for  1863.  As  this  balance  in  the  hands  of 
the  guardian  was  held  for  the  very  purpose,  as  set  forth 
in  the  will  of  Mrs.  Mary  R.  Rothrock  (the  mother),  of 
educating  the  ward,  there  is  no  impropriety  in  her  be- 
ing charged  a  reasonable  amount  for  board  and  tuition^ 
when  she  actually  enjoyed  the  same  and  received  the 
benefits.  The  guardian  in  his  answer  declares  that  the 
money  paid  by  him  cost  him  dollar  for  dollar;  and 
from  all  the  evidence  in  the  case  it  does  not  appear 
that  it  was  the  purpose  of  the  guardian  to  take  any  ad- 
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vantage  of  the  ward,  or  that  he  profited  by  speculating     1876. 
npon^he  money  in  his  hands.     Under  the  above  state     Term. 


of  facts,  your  commissioner  thinks  he  did  right  to '■ — 

charge  the  ward  with  a  reasonable  yearly  board,  and    ^^^<>^ 
not  to  reduce  the  payments  made  by  her  guardian  for  Bowen& 

wife 

such  below  that  sum  by  scaling  them  to  greenbacks  or 
gold. 

It  may  be  that  in  allowing  the  credits  claimed  by 
the  appellant  the  principal  of  the  ward's  personal 
estate  will  be  absorbed.  So  far  as  the  property  derived 
from  the  mother  is  concerned,  the  appellant  was  au- 
thorized by  the  will  to  dispose  of  it  at  his  discretion  in 
educating  the  ward.  But  without  this,  if  the  disburse- 
ments of  the  guardian  are  such  as  the  court  would 
have  authorized  had  the  application  been  previously 
made,  they  will  be  allowed,  although  made  without 
authority.  Had  the  guardian  in  the  year  1860  applied 
to  a  court  of  chancery  for  authority  to  expend  $350  in 
the  education  of  the  ward,  there  is  no  doubt  it  would 
have  been  given.  Such  an  expenditure  would  then 
have  been  regarded  as  eminently  proper  and  judicious. 
The  court  is  as  competent  to  allow  it  now  as  then. 

I  think  the  appellant  is  entitled  to  a  decree  in  con- 
formity with  the  views  of  the  commissioner  already 
adverted  to.  There  is  the  greater  satisfaction  in  ar- 
riving at  this  conclusion,  because  it  is  shown  by  this 
record  that  the  action  of  the  guardian  met  with  the 
unqualified  approval  of  the  husband  of  the  ward.  On 
two  occasions  the  expenditures  of  the  appellant  were 
fully  disclosed  to  him.  He  was  informed  of  the  cir- 
cumstances under  which  they  were  made,  and  of  the 
extent  and  nature  of  the  credits  claimed.  He  not  only 
made  no  objection,  but  he  expressed  his  entire  satisfac- 
tion with  the  accounts.  It  was  not  until  after  the  in- 
stitution of  the  present  suit  that  the  application  of  the 
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1876.     scale  to  all  the  disbursements  iu  confederate  cttrrency 
Tem.    was  80  Strongly  insisted  upon  by  the  appellee.     ^ 
Upon  the  whole,  I  think  the  decree  of  the  circoit 


Barton    court  must  be  reversed,  and  the  canse  remanded  for 
Bowen  &  farther  proceedings  in  conformity  with  the  views  herein 

wife. 


The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated  in  writing 
and  filed  with  the  record,  that  the  appellant  in  the  set- 
tlement of  his  accounts  as  guardian  ought  to  be  al- 
lowed such  sum  or  sums  as  under  the  circumstances 
would  constitute  a  just  and  proper  expenditure  for 
the  education  and  maintenance  of  the  female  appellee; 
and  to  this  end  he  is  entitled  to  a  credit  for  the  sum  of 
two  hundred  and  seven  dollars,  paid  in  the  year  1862, 
on  account  of  the  board  of  the  said  female  appellee  in 
the  years  1860  and  1861;  and  he  is  entitled  to  a  fur- 
ther credit  of  three  hundred  and  fifty  dollars  for  each 
of  the  years  1862  and  1868,  on  account  of  payments 
made  during  the  same  period  for  the  education  and 
board  of  the  female  appellee;  and  the  circuit  court 
therefore  erred  in  holding  that  all  confederate  items  of 
payments  or  receipts,  in  the  account  of  the  appellant 
as  guardian,  should  be  scaled  to  their  true  value. 
Therefore  for  the  error  aforesaid,  it  is  decreed  and 
ordered  that  the  decree  of  the  said  circuit  court  be  re- 
versed and  annulled,  and  that  the  appellant  recover 
against  the  appellees  his  costs  by  him  expended  in  the 
prosecution  of  his  appeal  aforesaid  here;  and  the  cause 
is  remanded  to  the  said  circuit  court  for  further  pro- 
ceedings to  be  had  therein  in  accordance  with  the  prin- 
ciples of  this  decree. 

Which  is  ordered  to  be  certified  to  the  said  circuit 
court  of  Fauquier  county. 

Decrbb  reversed. 
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Bedingbr  v.  Wharton  ^  als. 

November  23. 

'W  died  in  1S58,  and  by  his  will,  made  a  few  days  before  his  death,  he  de-       1876. 

vised  and  bequeathed  the  residumn  of  his  estate,  consisting  of  land,  September 

lerm* 
slaves,  &c.,  to  H,  in  trust  "  for  the  sole  use  and  benefit "  of  his  daughter 

G,  his  only  child,  then  about  fourteen  years  of  age,  to  manage  it  for  her, 
giving  to  her  the  rents  during  her  life ;  with  power  in  H  and  G,  by 
their  joint  consent  and  act,  to  sell  such  portions  of  the  estate  for  the 
convenience  of  management  as  may  be  desirable  and  beneficial  to  G, 
the  proceeds  of  sale  to  be  invested  on  the  same  trusts;  and  at  her 
death  to  her  children  then  alive,  and  the  descendants  of  such  as  were 
dead.  If  G  shall  die  immarried  or  without  such  children  &c.,  she  to 
have  the  power  of  disposing  of  the  property  by  will;  and  if  no  will, 
then  over  to  his  brothers.  G  marries  J  in  1859,  and  in  1863,  ^  ^ 
-cause  in  which  G  is  plaintiff,  H  is  released  from  the  trust,  and  J  is  ap- 
pointed in  his  place  to  hold  the  property  for  her  sole  and  separate  use. 
In  September  1864  J  and  G  sell  and  convey  the  land  to  B,  for  $56,860 
<»sh  in  confederate  money,  when  it  was  depreciated  as  twenty-five 
for  one ;  G  being  then  under  the  age  of  twenty-one  years ;  though  B 
did  not  know  that.  In  August  1869  G  and  her  two  infant  children 
file  their  bill  against  B  to  set  aside  the  sale  and  conveyance  of  the 
land.    Held  : 

1.  That  though  the  words  "  for  the  sole  use  and  benefit "  are  not  the 

most  appropriate  to  vest  in  G  a  separate  estate,  yet  looking  to 
the  whole  provision  it  is  obvious  that  such  was  the  intention  of 
the  testator. 

2.  The  sale  of  the  land  for  confederate  money,  depreciated  as  it 

then  was,  and  daily  sinking  in  value,  was  a  breach  of  his  trust 
on  the  part  of  J. 

3.  B  was  privy  to  and  participated  in  the  breach  of  trust  by  J;  and 

though  the  evidence  shows  that  he  acted  in  good  faith- in  the 
purchase,  the  sale  and  conveyance  is  void. 

4.  G  having  been  under  the  age  of  twenty-one  years,  her  deed  is 
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voidable ;  and  by  her  bill  in  August  1869,10  set  aside  the  con- 
veyance, she  expressed  her  purpose  to  avoid  it.  • 

5.  G  having  only  come  of  age  in  1865,  and  being  still  a  married 

woman,  in  the  then  condition  of  the  country  and  the  law,  she 
had  not  by  her  laches  lost  her  right  to  avoid  the  deed  when  she 
filed  her  bill  in  1869. 

6.  Whether  a  contract  is  executed  or  executory,  it  cannot  be 

avoided  by  an  infant  on  the  ground  of  his  infancy,  after  attain- 
ing lawful  age,  without  restoring  anything  which  may  have 
been  received  by  him  in  consideration  of  the  contract,  and 
which  may  remain  in  his  hands  on  his  arrival  at  such  age. 

7.  When  such  contract  is  executory  merely,  it  can  be  avoided  by 

the  infant  after  attaining  lawful  age,  without  restoring  anjrthing 
which  may  have  been  received  by  him  in  consideraticra  of  the 
contract,  and  which  may  have  been  consumed  by  him  during 
infancy,  or  may  not  remain  in  his  hands  on  his  arrival  at  lawM 
age. 

8.  QUiCRE :  If  this  last  stated  principle  applies  to  the  case  of  an 

executed  contract. 

9.  Though  the  purchase  money  received  from  B,  or  a  large  part  of 

it,  was  consumed  in  the  support  of  said  infant  and  her  family, 
she  could  not  become  liable  on  her  arrival  at  age,  to  refund  the 
consideration  which  had  been  received  by  J  from  B,  or  be  pre- 
vented from  dis-a£firming  the  said  contract  and  recovering  the 
land  from  B. 

10.  QUiERE:  Whether  to  the  extent  that  G  derived  her  siq>- 
port  from  the  consideration  received  from  B,  or  actually  re> 
ceived  and  enjoyed  for  her  sole  use  and  benefit,  the  said 
consideration,  he  should  be  accountable  for  rent  of  the  land 
purchased  by  him. 

11.  Even  if  the  power  to  sell  vested  in  the  trustee,  and  G  author- 
ized a  sale  of  the  land,  the  sale  of  the  land  in  September  1864, 
for  confederate  money,  when  it  was  so  much  depreciated  in 
value,  and  was  daily  and  rapidly  depreciating  more  and  more^ 
was  a  palpable  breach  of  trust,  in  which  B  participated,  uidesi 
there  were  very  peculiar  circumstances  to  warrant  or  excuse- 
such  a  sale ;  and  the  burden  of  proving  such  circumstances- 
devolved  on  the  purchaser. 
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William  Wharton,  of  the  county  of  Culpeper,  died     1876. 
in  July  1858,  leaving  a  widow  and  one  child,  a  daugh-     xerai.^ 

ter  about  fourteen  years  of  age.     He  owned  a  tract  of — 

land  in  the  county  of  about  five  hundred  and  sixty-  Bedinger 
eight  acres,  slaves  and  other  personal  property.  His  Wharton 
will  was  made  but  a  few  days  before  his  death.  By  it, 
after  making  provision  for  his  widow,  and  giving  some 
other  legacies  to  his  brothers,  he  gave  the  residue  of 
his  estate  to  Joseph  J.  Halsey  in  trust  for  the  sole  use 
and  benefit  of  his  daughter,  &c.,  as  set  out  in  the  7th 
clause  of  his  will;  which  is  given  at  length  in  the  opi- 
nion of  Moncure^  P. 

The  widow  of  William  Wharton  died  in  1859;  and 
in  July  1859  his  daughter  Gabriella  intermarried  with 
John  S.  Wharton. 

Halsey,  the  trustee,  assumed  the  trust,  and  acted 
until  1863;  when  in  a  suit  instituted  in  the  circuit 
court  of  Culpeper  by  Mrs.  Wharton,  by  the  decree  of 
that  court  made  in  November  of  that  year,  Halsey  was 
relieved  of  his  trust,  and  John  S.  Wharton  was  ap- 
pointed in  his  place.  Tnis  decree  is  also  given  in  the 
opinion  of  Judge  Moncure. 

In  1864  Wharton  sold  the  tract  of  land  embraced  in 
the  residuum  of  Wm.  Wharton's  estate,  disposed  of 
by  the  seventh  clause  of  his  will  to  a  trustee  for  his 
daughter,  to  Everett  W.  Bedinger,  for  $56,860; 
which  was  paid  in  cash  in  confederate  money;  and  he 
and  his  wife  conveyed  the  land  to  Bedinger,  by  deed 
bearing  date  the  16th  day  of  September  1864.  In  this 
deed,  Wharton  in  his  own  right  as  husband,  and  also 
as  trustee  of  his  wife,  conveys  to  Bedinger,  and  Mrs. 
.  Wharton  joins  with  him.  At  this  time  Mrs.  Wharton 
was  still  a  minor  under  the  age  of  twenty-one  years. 
There  was  some  question  in  the  cause  whether  she  did 
not  tell  the  counsel  of  the  purchaser  that  she  was  of 
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1876.     full  age;  but  this  court  was  of  opinion  that  she  did  not 

Term.     Certainly  neither  she,  nor  her  friends  who  were  pre- 

sent,  one  of  them  actively  promoting  the  sale,  gave  to 


Bedinger  ^]jq  purchaser  or  his  counsel  any  intimation  that  she 

Wharton  was  uot  twcnty-onc  years  old. 

With  130,000  of  the  proceeds  of  said  sale,  Wharton 
purchased  a  house  and  lot  in  Richmond,  where  he  was 
residing  with  his  family,  and  took  the  conveyance  to 
himself.  This  deed  bears  date  the  18th  September 
1864.  He  afterwards  sold  it,  and  he  and  his  wife 
united  in  a  deed,  dated  January  5th,  1865,  conveying 
it  to  the  purchaser;  Mrs.  Wharton  being  still  a  minor. 
What  further  was  done  with  the  purchase  money  of 
the  land  in  Culpeper  does  not  appear,  though  it  is  pro- 
bable that  much  of  it  was  consumed  in  support  of  the 
family. 

In  August  1869,  Mrs.  Wharton  and  her  two  infant 
children,  by  their  next  friend  John  W.  Ashby,  institu- 
ted their  suit  in  equity  in  the  circuit  court  of  Cul- 
peper, against  Everett  W.  Bedinger,  and  others,  to  set 
aside  the  sale  and  conveyance  to  Bedinger,  on  the 
ground  that  she  was  under  the  age  of  twenty-one 
years  when  she  executed  the  deed,  and  that  the  trustee 
had  violated  the  trust  in  selling  the  land,  and  Bedin- 
ger, the  purchaser,  had  concurred  with  him  in  this 
breach  of  trust. 

Bedinger  answered  the  bill,  denying  on  his  part  any 
intended  injustice  to  the  plaintiff,  saying  that  he  bad, 
a  very  short  time  before  his  purchase,  sold  his  own 
farm  in  Orange  county  for  confederate  money;  that 
his  attention  was  called  to  the  plaintiffs'  land  by  John 
W.  Ashby,  the  next  friend  of  the  plaintiffi  in  the  pres- 
ent suit,  who  never  intimated  to  him  any  difficulty 
about  the  title;  that  he  was  informed  by  his  attorney 
who  was  his  agent  in  the  purchase,  that  both  the  plain- 
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tiff  and  her  husband  informed  him  at  the  time  of  the     1876. 
execution  of  the  deed,  that  she  was  of  full  age.     And     Term.  ^ 

he  further  insists  that  the  will  of  Wm.  Wharton  does 

not  vest  in  his  daughter  a  separate  estate ;  and  for  that  B«^i°ger 
reason  her  husband  joined  in  the  deed  in  his  own  right,  Wharton 
as  well  as  trustee. 

The  cause  came  on  to  heard  on  the  14th  of  June 
1872,  when  the  court  made  a  decree,  setting  aside  the 
sale  and  conveyance  to  the  defendant  Bedinger,  direct- 
ing him  to  deliver  possession  of  the  land  to  John  8. 
Wharton,  the  trustee,  who  should  hold  it  subject  to  the 
trusts  of  the  decree  of  the  2nd  of  November  1863, 
and  upon  the  further  trusts  of  the  will  of  William 
Wharton.  Wharton  and  wife  were  directed  to  convey 
to  Bedinger  all  their  interest  in  the  house  and  lot  in 
Richmond,  which  had  been  purchased  by  Wharton  as 
hereinbefore  stated.  And  a  commissioner  was  directed 
to  take  an  account  of  rents  and  profits  from  the  16th 
of  September  1864,  making  a  rest  in  the  account  on 
the  12th  of  July  1869;  and  also  an  account  of  the 
value  of  permanent  impfovements  put  upon  the  land 
between  the  16th  of  September  1864  and  the  12th  of 
July  1869.  And  thereupon  Bedinger  applied  to  this 
court  for  an  appeal  from  the  decree;  which  was  al- 
lowed. The  other  material  facts  in  the  case  are  stated 
by  Judge  Moncure  in  his  opinion. 

Field  ^  Oray^  and  Lucas,  for  the  appellant. 

Green  ^  WUliams,  for  the  appellees. 

MoNCURB,  P.,  delivered  the  opinion  of  the  court. 

The  court  is  of  opinion  that  by  the  seventh  clause  of 
the  will  of  William  Wharton,  deceased,  the  residuum 
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1876.     of  his  estate  is  given  to  Joseph  J.  Halsey  in  trust  for 
ToTO.  ^  the  separate  use  of  his  daughter,  Gabriella  D.,  during 

her  life;  and  that  John  S.  Wharton,  with  whom  she 

Bedinger  afterwards  intermarried,  acquired  by  such  intermar- 
Wharton  riagc  uo  beneficial  interest  in  the  said  estate.  Though 
an  infant  of  tender  years  at  the  time  of  her  father's 
death,  and  though  when  he  made  bis  will  he  had  no 
particular  marriage  of  his  said  daughter  in  contempla- 
tion, yet  it  was  competent  for  him  to  give  property  to 
her  for  her  separate  use,  in  contemplation  of  her  future 
marriage  generally,  the  effect  of  which  gift  would  be, 
that  she  would  be  entitled  to  a  separate  use  in  such 
property  during  the  existence  of  any  future  married 
state  into  which  she  might  enter.  Whether  he  made 
such  a  gift  to  her  of  the  residuum  of  his  estate,  by  the 
seventh  clause  of  his  will,  is  a  question  of  intention, 
depending  upon  the  true  construction  of  the  will.  The 
intention  to  create  such  an  estate  is  generally  plainly 
expressed  by  appropriate  words.  But  frequently  it 
must  be  ascertained  by  construction,  especially  where 
the  instrument  on  which  the  question  arises,  as  in  this 
case,  is  a  will.  The  seventh  clause  of  the  will  in  this 
ease  is  in  these  words : 

"  Seventhly.  All  the  residue  of  my  estate,  real  and 
personal,  I  hereby  devise  and  bequeath  to  Joseph  J. 
Ilalsey,  to  hold  the  same  in  trust  for  the  sole  use  and 
benefit  of  my  daughter  Gabriella,  and  to  manage  the 
same  for  her,  giving  to  her  the  rents,  hires,  issues  and 
profits  thereof  during  the  term  of  her  natural  life,  with 
power  in  the  said  trustee  and  the  said  Gabriella,  by 
their  joint  consent  and  act,  to  sell  such  portions  of  the 
estate  for  the  convenience  of  management  as  may  be 
desirable  or  beneficial  to  my  said  daughter ;  the  pro- 
ceeds arising  from  such  sales  to  be  invested  as  the  said 
trustee  and  my  daughter  Gtibriella  shall  jointly  deter- 
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miue,  and  be  held  in  trust  by  my  said  trustee  for  the     i876. 
sole  use  and  benefit  of  my  said  daughter  Qabriella     i^crm.*^ 

during  the  term  pf  her  natural  life,  and  after  her  death 

to  be  divided  equally  amongst  her  children  living  at  the  B«<iinger 
date  of  her  decease,  and  the  representatives  of  such  as  Wharton 
may  die  leaving  children;  and  in  the  event  of  my 
«aid  daughter's  dying  unmarried,  or  having  been  mar- 
ried, without  leaving  children  living  at  the  time  of  her 
death,  then  my  will  is,  that  my  estate,  subject  to  the 
provisions  and  legacies  hereinbefore  made  for  my  wife 
and  others,  shall  pass  and  go  to  such  persons,  and  in 
such  proportions  and  manner  as  my  said  daughter 
Qabriella  shall,  by  her  will  duly  executed,  appoint; 
and  in  the  event  of  my  said  daughter's  decease  without 
i^hildren  and  without  leaving  a  will,  then  that  my  es- 
tate shall  be  equally  divided  between  the  children  of 
my  brothers,  share  and  share  alike." 

The  testator  died  shortly  after  the  date  of  his  will, 
which  was  on  16th  day  of  July  1858.  The  will  was 
recorded  August  16th,  1858.  He  had  but  one  child, 
the  said  Qabriella  B.,  who  was  born  on  the  20th  day 
of  May  1844,  and  was  therefore  only  a  few  months  over 
fourteen  years  of  age  when  her  father  died.  She  was 
the  chief  object  of  his  bounty,  the  other  objects  being 
his  wife,  mother,  brother  and  sister,  who  were  provided 
for  by  prior  clauses  of  his  will.  By  the  8th  and  last 
clause,  he  nominated  William  J.  Wharton,  Joseph  J. 
Halsey,  and  John  Wharton  his  executors,  and  they 
duly  qualified  as  such.  The  widow  of  the  testator 
died  in  1859;  and  about  a  week  thereafter,  to-wit  in 
July  1859,  their  daughter,  the  said  Qabriella,  intermar- 
ried with  John  S.  Wharton.  They  were  married  in 
Washington  city.  Joseph  J.  Halsey,  the  trustee  named 
in  the  residuary  clause  of  the  will  aforesaid,  accepted 
and  undertook  the  trust  thereby  reposed  in  him,  and 
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1876.     continued  to  act  as  sach  trustee  until  the  2nd  day  of 

T^.  '  November  1868;  when  by  a  decree  of  the  circait  coort 

of  Culpeper  county,  madein  a  suit  brought  by  the  said 


Bedinger  Qabriella  D.  Wharton  against  the  said  Joseph  J.  Halsey 
Wharton  trustee,  Ac,  and  John  S.  Wharton,  the  said  Ualsey  was 
released  from  the  trusteeship  aforesaid,  and  the  said 
John  S.  Wharton  was  "appointed  trustee  in  the  place 
and  stead  of  the  said  Joseph  J.  Halsey,  to  hold  in  trust 
for  the  sole  and  separate  use  and  benefit  of  the  plaintiff 
Gabriella  D.  Wharton,  all  of  the  estate  bequeathed  and 
devised  for  her  benefit  and  use,  with  such  rights  and 
powers  over,  and  subject  to  such  responsibility  con- 
cerning the  same,  as  the  said  Joseph  J.  Halsey  bad,  or 
was  subject  to,  by  virtue  of  the  said  will;  but  this  de- 
cree," it  was  further  declared,  "shall  be  suspended  and 
of  no  effect,  unless  and  until  the  said  John  S.  Wharton 
shall,  before  the  court  or  before  the  clerk  thereof  in 
his  office,  execute  bond  with  good  security,  in  a  pen- 
alty of  $25,000,  payable  to  the  commonwealth  of  Vii^ 
ginia,  and  conditioned  for  the  faithful  performance  of 
his  duties  as  such  trustee." 

John  S.  Wharton  complied  with  the  condition  of  the 
said  decree  by  executing  bond  with  security  as  thereby 
required;  and  afterwards,  to-wit:  on  the  16th  day  of 
September  1864,  acting  as  such  substituted  trustee, 
sold  and  conveyed  a  large  and  valuable  portion  of  the 
trust  subject  to-wit:  668 J  acres  of  land,  to  the  appel- 
lant E.  W.  Bedinger,  for  $56,806  in  confederate  money. 
It  is  stated  in  the  deed  that  it  is,  "between  John  S. 
Wharton  in  his  own  right,  as  husband  of  Gabriella  D. 
Wharton,  as  trustee  of  his  said  wife,  by  virtue  of  an- 
appointment  by  the  circuit  court  of  chancery  of  Cul- 
peper county,  Virginia,  by  decree  entered  on  the  2Dd 
day  of  November  1868,  and  Gabriella  D.  Wharton  his 
wife,  both  of  Richmond  city,  Virginia,  of  the  first  part. 
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and  Everett  W.  BediDger,  of  Orange  county,  Virginia,     1876. 
of  the  second  part;"  and  that  it  "witnesseth,  that  in     xom,  ^ 
order  that  the  estate  of  Wfn.  Wharton,  dec'd,  devised 


by  him  nnto  his  daughter,  the  said  Gabriella  D.  Whar-  Bedinger 
ton,  may  be  more  conveniently  and  profitably  managed  Wharton 
for  the  sole  use  and  benefit  of  the  said  devisee,  Gabri- 
ella D.  Wharton,  and  in  consideration  of  the  sum  of" 
money  aforesaid  to  them  in  hand  paid  by  the  said  pur- 
chaser, the  said  parties  of  the  first  part  convey  to  him 
by  the  said  deed,  with  general  warranty,  the  tract  of 
land  aforesaid. 

By  the  7th  claufee  of  the  testator's  will,  the  residuum 
of  his  estate  is  given  to  a  trustee  '^  for  the  sole  use  and 
benefit''  of  his  daughter.  While  these  are  not  the 
most  appropriate  words  for  creating  a  separate  estate, 
and  while  the  word  "separate"  would  have  been  more 
appropriate  for  that  purpose,  and  would  have  left  no 
room  for^doubt  as  to  the  intention  of  the  testator,  yet 
there  are  cases  in  which  it  has  been  held  that  the 
words  "  for  the  sole  use  and  benefit,"  especially  when 
used  ^n  connection  with  the  appointment  of  a  trustee 
to  hold  for  that  purpose,  are  sufficient  to  create  a  sepa- 
rate estate.  2  Story's  Eq.  §  1382;  Nizon  v.  Hose,  12 
Gratt.  425,  and  cases  there  cited. 

But  it  is  unnecessary  to  decide  in  this  case  what 
would  have  been  the  effect  if  these  words  only  had 
been  used  in  connection  with  the  appointment  of  a 
trustee,  and  whether  they  would  have  sufficiently  indi- 
cated an  intention  to  create  a  separate  estate.  It  is 
very  clear  that  we  may  look  at  the  whole  residuary 
clause  to  ascertain  whether  such  an  intention  is  thereby 
sufficiently  indicated;  and  if  so,  effect  will  be  given  to 
the  intention,  just  as  much  as  if  a  separate  estate  had 
been  expressly  given,  in  the  most  direct  and  appro- 
VoL.  XXVII — 109 
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1876.     priate  terms.    Id;  and  Prout  v.  Bohy^  15  Wall.  U.  B. 

November  t>      a»^ 
Term.      ^»  *71. 

Now,  looking  at  the  whole  clause  together,  it  would 


Bedinger  seem  that  there  can  be  uo  room  for  doubt  as  to  the  in- 

V. 

Wharton  tention  of  the  testator;  and  that  he  certainly  intended 
to  create  a  separate  estate  in  his  daughter,  and  to  guard 
it  effectually  against  the  marital  rights  of  any  husband 
she  might  marry.  Such  rights  would  have  been  wholly 
inconsistent  with  some  of  the  most  important  trusts 
created  by  the  clause.  It  is  true  the  daughter  was 
not  only  unmarried  when  the  will  was  made,  but  was 
then  an  infant,  and  quite  young,  and  no  particular  mar- 
riage of  said  infant  was  then  in  contemplation.  It 
was  clearly  in  the  contemplation  of  the  testator,  how- 
ever, that  his  daughter  might,  and  probably  would, 
marry  and  have  children.  And  though  any  future 
husband  she  might  have  is  not  provided  for,  nor  even 
referred  to  in  the  clause,  it  expressly  providee  for  any 
children  she  might  leave,  and  also  for  the  event  of  her 
dying  without  children :  disposing  of  the  estate,  in 
either  event,  without  reference  to  any  right  or  interest 
of  any  husband  she  might  have. 

It  is  difficult,  if  not  impossible,  to  suppose,  that  with 
the  subject  of  the  marriage  of  his  daughter  in  his 
mind,  and  thus  providing  for  the  issue  of  such  mar- 
riage, and  the  event  of  there  being  no  such  issue  in 
existence  at  her  death,  there  would  have  been  no  refer- 
ence whatever  in  the  clause  to  the  existence  or  non- 
existence of  her  husband,  if  it  had  been  intended  that 
the  estate  left  in  trust  "for  the  sole  use  and  benefit" 
of  his  daughter  should  be  subject  to  the  marital  rights 
of  any  husband  she  might  have.  These  important 
words  "for  the  sole  use  and  benefit,''  twice  occur  in 
the  clause,  and  in  each  instance  to  show  the  purpose 
for  which  the  trustee  should  hold  and  manage  the 
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trust  sabject.    In  the  former  iDstance  the  trustee  is  di-  i876. 

rected  "  to  manage  the  same  for  her,  giving  to  her  the  T«m.*' 
rents,  hires,  issues  and  profits  thereof  during  the' term 


of  her  natural  life;  with  power  in  the  said  trustee  and  Bcdinger 
the  said  Grabriella,  by  their  joint  consent  and  act,  to  WhafUm 
sell  such  portions  of  the  estate  for  the  convenience  of 
management  as  may  be  desirable  or  beneficial  to  my 
€aid  daughter;  the  proceeds  arising  from  such  sales  to 
be  invested  as  the  said  trustee  and  my  daughter  shall 
jointly  determine,  and  be  held  in  trust  by  ray  said  trus- 
tee for  the  sole  use  and  benefit  of  my  said  daughter  . 
during  the  term  of  her  natural  life,  and  after  her  death 
to  be"  disposed  of  as  further  provided  in  the  clause. 
It  must  be  manifest  how  inconsistent  with  all,  or  nearly 
all,  of  the  trusts  of  this  clause,  would  be  the  idea  of 
any  marital  rights  of  her  husband  in  the  trust  subject. 
This  view  of  the  case  renders  it  unnecessary  to  de- 
cide what  would  be  the  eflfect  of  the  decree,  which 
substituted  her  husband  as  trustee  in  the  place  of  the 
one  appointed  by  the  will,  and  which  declares  that  the 
substituted  trustee  is  to  hold  the  trust  subject,  **for  the 
sole  and  separate  use  and  benefit  of  the  said  Gabriella 
D.  Wharton."  We  need  not,  therefore,  decide  whether 
the  question  of  separate  estate  be  not  in  fact  res  adjur 
dkata  in  this  case,  and  between  the  parties  thereto. 
Certainly  her  husband  had  a  right,  so  far  as  he  was 
concerned,  to  waive  and  relinquish  his  marital  rights, 
if  he  had  any,  and  to  sanction  any  construction  of  the 
court  as  to  the  existence  or  non  existence  of  such 
rights,  adopted  in  a  suit  to  which  he  was  a  party.  And 
any  subsequent  purchaser  of  the  trust  subject  from  the 
trustee,  with  full  knowledge  that  such  construction 
had  been  adopted  and  acted  on,  as  was  the  case  here, 
would  seem  to  stand  on  the  same  ground  with  the  hus- 
•band  in  regard  to  any  claim  to  marital  rights  in  the 
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1876.     sDbject.    But  it  is  nnnecessary,  as  before  stated,  to  de^ 
T^.^  cid®  that  question  in  this  case. 

The  learned  counsel  for  the  appellant  refers  to  the 


Bedinger  ^^q  q{  Gilbert  V.  Lewis  as  having  been  reported  in  66 
Wharton  Eng.  Ch.  R  88,  and  decided  in  1862,  upon  which  he 
places  much  reliance;  and  he  expresses  the  hope  that 
the  court  will  attentivelv  consider  the  case.  We  have 
accordingly  examined  and  attentively  considered  it. 
But  we  do  not  think  that  it  is  at  all  in  conflict  with 
what  we  have  said.  We  find  the  case  reported  in 
1  BeGex,  Jones  &  Smith's  Reports,  p.  88.  It  is  a  de- 
cision of  Lord  Chancellor  Wesibury^  and  only  decides 
that  a  mere  devise  to  a  woman  for  her  sole  use  and 
benefit  does  not  sufficiently  indicate  an  intention  to 
limit  the  devised  property  to  her  separate  use.  There,, 
no  trustee  was  interposed,  and  there  was  nothing  to 
indicate  an  intention  to  create  a  separate  estate  but  the 
words,  "for  her  sole  use  and  benefit."  The  chancellor 
in  delivering  his  opinion  said:  "There  is  no  trust  cre- 
ated by  the  will.  There  are  no  words  indicative  of  ex- 
clusive enjoyment  beyond  those  that  I  have  mentioned. 
There  is  no  such  machinery,  in  short,  provided  by  the 
will,  as  is  requisite  in  effect  for  the  creation,  or  at  all 
events  for  the  administration  of  the  separate  estate  of 
a  married  woman.  The  devise  is  a  legal  devise,  and 
the  proposition  is,  that  the  words,  *for  her  sole  use 
and  benefit,'  manifest  a  clear  intention  on  the  part  of 
the  testator,  that  in  the  event  of  subsequent  coverture 
of  his  widow,  she  should  be  entitled  to  a  separate  in- 
terest in  the  property."  He  then  proceeds  to  review 
the  cases  on  the  subject,  and  concludes  thus:  "There 
is  no  case  of  a  will  containing  a  disposition  to  a  woman^ 
either  single  or  becoming  discovert  immediately  on  the 
death  of  the  testator,  in  which  these  simple  words,  un- 
connected with  a  gift  to  trustees,  have  been  made  the 
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foundation  of  a  decision  that  the  devisee  takes  a  sepa-     1876. 
rate  estate,  I  entirely  concur  in  the  observations  of  Lord     Term. 

Brougham  in  the  case  of  Tyler  v.  Lake,  (2  Russ  &  Myl. 

188),  that  the  words,  to  exclude  the  operation  of  the  Bedinger 
legal  rule  transferring  the  estate  to  the  husband  upon  Wharton 
subsequent  coverture,  must  be  clear,  and  afford  no 
room  for  doubt  as  to  the  intention  of  the  testator." 
Surely  these  remarks  of  his  lordship  do  not  apply  to 
this  case,  which  is  wholly  unlike  the  one  in  which  they 
were  made.  Here,  a  trustee  was  appointed,  the  most 
careful  trusts  were  created,  and  "such  machinery,  in 
short,  provided  by  the  will  as  is  requisite,  in  effect,  for 
the  creation,  or  at  all  events  for  the  administration  of 
the  separate  estate  of  a  married  woman.7  The  words 
of  the  clause  are  "clear,  and  afford  no  room  for  doubt 
as  to  the  intention  of  the  testator." 

The  court  is  further  of  opinion  that  the  sale  afore- 
said, made  on  the  16th  day  of  September  1864,  by 
John  8.  Wharton  as  substituted  trustee  in  the  place  of 
Joseph  J.  Halsey,  to  the  appellant  Everett  W.  Bedinger, 
of  the  tract  of  land  lying  in  the  county  of  Culpeper, 
constituting  a  part  of  the  residuum  and  trust  subject 
aforesaid,  was  a  breach  of  trust  in  the  said  substituted 
trustee,  to  which  the  said  purchaser  was  privy,  and  in 
which  he  participated.  The  sale  was  made  for  $56,805 
dollars  in  confederate  money,  which,  at  the  time  of  the 
•sale,  was  so  much  depreciated  in  value,  that  twenty- 
five  dollars  of  it  were  worth  only  one  in  gold.  The 
gold  value  of  the  price  at  which  the  land  was  sold  per 
acre  was  but  four  dollars,  whereas  the  value  of  the 
land  before  the  war  was  about  twenty-five  dollars. 
Nothing  but  the  most  extraordinary  circumstances 
could  have  warranted  such  a  sale,  and  the  burden  of 
proving  the  existence  of  such  circumstances  devolved 
on  the  purchaser,  in  order  to  sustain,  even  if  it  should 
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1876.     be  sustained  at  all,  the  validity  of  the  sale.    There  is 
T«m.     certainly  no  such  proof  in  this  record;  and  the  sale 
is  therefore  invalid.     In  sayin/jc  that  the  purchaser  was 


Bedinger  privy  to,  and  participated  in,  the  breach  of  trust  afore-^ 

Wharton  said,  wc  do  tiot  mean  to  impute  to  him  any  moral  or 

intentional  wrong ;  but  our  meaning  is  that  such  is  the 

legal  effect  of  the  transaction;  as  will  hereafter  be 

more  fully  explained. 

The  court  is  further  of  opinion,  that  the  said  Qabri- 
ella  D.  Wharton,  being  an  infant  on  the  16th  day  of 
September  1864,  when  the  deed  by  which  the  said  land 
was  conveyed  to  the  said  purchaser  was  executed,  the 
said  deed  was  therefore  voidable  by  the  said  infant 
after  she  arrived  at  the  age  of  twenty-one  years,  which 
was  on  the  20th  day  of  May  1865;  and  was  actually 
avoided  by  her  after  that  event  by  the  institution  of 
this  suit  to  recover  the  said  land  and  the  possession 
thereof,  notwithstanding  the  execution  of  the  said  deed. 
Mustard  v.  Wohlford's  heirs,  16  Gratt  829. 

The  court  is  ftirther  of  opinion,  that  there  was  no 
such  Idches  on  the  part  of  the  said  Gabriella  D.  Whar- 
ton in  disaffirming  her  said  deed  as  could  prevent  her 
from  disaffirming  it.  Little  more  than  four  years 
elapsed  after  she  arrived  at  the  age  of  twenty-one  years 
before  the  institution  of  this  suit ;  she  was  a  feme 
covert  during  all  that  period;  and  there  were  acts  of 
assembly  in  force  during  the  whole,  or  nearly  the 
whole  of  it  which  prevented  the  running,  even  of  the 
act  of  limitations,  much  less  the  operation  of  presump- 
tions arising  from  laches  and  lapse  of  time. 

The  court  is  further  of  opinion,  that  there  is  no  error 
in  the  decree  appealed  from  in  not  dismissing  the  orig- 
inal and  amended  bills  in  this  case,  because  neither 
of  them  contained  any  offer  to  restore  the  purchase 
money.     Whether  a  contract  of  an  infant  be  corn- 
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pletely  executed  or  be  executory  merely,  it  is  very  clear  1876. 

that  it  cannot  be  avoided  by  the  infant  after  attaining  xerm. 
lawful  age  without  restoring  anything  which  may  have 


been  received  by  him  in  consideration  of  the  contract,  Bedinger 
and  may  remain  in  his  hands  on  his  arrival-  at  such  age.  Wharton 
And  when  such  contract  is  executory  merely,  it  is  very 
clear  that  it  can  be  avoided  by  the  infant  after  attain- 
ing lawful  age,  without  restoring  anything  which  may 
have  been  received  by  him  in  consideration  of  the 
contract,  and  may  have  been  consumed  by  him  during 
infancy,  or  not  remain  in  his  hands  on  his  arrival  at 
lawful  age.  1  Am.  Leading  cases,  edition  of  1871, 
top  page  818,  marginal  258.  Mustard  v.  Wohlford's 
heirs,  15  Qratt.  829, 840-842,  Whether  or  not  the  same 
principle  applies  to  the  case  of  an  executed  contract,  is 
a  question  which  was  left  undecided  in  the  last  named 
case,  and  has  never  yet  been  decided  by  this  court. 
Nor  is  it  necessary  now  to  decide  it,  and  no  opinion, 
therefore,  is  intended  to  be  expressed  in  regard  to  it. 

It  does  not  appear,  and  is  not  probable;  on  the  con- 
trary it  is  extremely  improbable,  that  any  part  of  the 
consideration  received  from  the  appellant  for  the  land 
sold  and  conveyed  to  him  as  aforesaid,  or  anything  pur- 
chased or  procured  with  such  consideration  or  any  part 
of  it,  remained  in  the  hands  of  the  infant  on  her  ar- 
rival at  lawful  age;  or  even  in  the  hands  of  her  hus- 
band and  trustee  at  that  period.  The  consideration 
was  received  altogether  in  confederate  money;  which, 
if  retained  in  the  hands  of  the  trustee  until  the  end  of 
the  war,  which  happened  not  very  long  thereafter, 
would  have  wholly  perished.  Whether  any,  and  if 
any,  what,  part  of  it  was  so  retained,  or  what  was  done 
with  it,  does  not  appear;  except  that  a  part  of  it,  to-wit: 
$80,000,  (about  one-half  of  it,)  was  expended  in  the 
purchase  of  a  house  and  lot  in  the  city  of  Richmond, 
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1876.     which  were  conveyed  to  the  husband  in  his  own  right, 

Tem.    a^id  was  afterwards  sold  and  conveyed  by  him   to 

another  person  for  confederate  money ;  his  wife  join- 


Bedinger  Jug  jjjju  j^  ^jj^  ^qq^  which  was  executed  to  the  pur- 
Wh^ou  chaser,  and  •  being  still  under  age  at  the  time  of  the 
execution  of  such  deed.  Whatever  interest  the  said 
husband  and  wife  or  either  of  them  may  have  had  in 
the  said  house  and  lot  at  the  date  of  the  decree  ap- 
pealed from,  was  then,  in  pursuance  of  the  said  decree 
duly  conveyed  by  them  to  the  appellant.  What  was 
done  with  the  purchase  money  received  of  such  pur- 
chaser does  not  appear.  Ko  doubt  a  portion,  and 
perhaps  a  large  portion  of  the  said  purchase  money, 
and  of  the  remaining  consideration  received  for  the 
land  sold  and  conveyed  to  the  appellant  as  afore- 
said, was  applied  to  the  support  of  the  said  infant 
But  certainly  the  said  infant  could  not,  on  that  ac- 
count,* have  become  liable  on  her  arrival  at  age  to 
refund  the  consideration  which  had  been  received 
by  her  husband  from  the  appellant  as  aforesaid,  or 
be  then  prevented  from  disaffirming  the  said  con- 
tract and  recovering  the  said  land  from  the  appellant 
The  most  that  he  could  justly  claim  against  her,  if 
even  he  could  justly  claim  to  that  extent,  would  be, 
that  while  she  derived  her  support,  or  any  part  of  it, 
from  the  consideration  received  from  the  appellant  as 
aforesaid,  and  to  the  extent  to  which  she  so  derived 
such  support,  or  actually  received  and  enjoyed  for  her 
sole  use  and  benefit  the  said  consideration,  he  should 
not  be  accountable  for  rent  of  the  said  land.  But 
that  question  does  not  now  arise  in  the  case,  and  it  is 
not  intended  now  to  decide,  nor  express  any  opinion 
upon  it.  It  may  hereafter  arise  in  the  court  below, 
when  that  court  comes  to  act  upon  the  account  of  rents 
and  profits  which  remains  yet  to  be  taken  under  the 
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decree  appealed  from.  The  only  interest  given  to  her  1876. 
by  the  will  of  her  father  in  the  residuum  of  his  estate,  x^. 
is  to  have  and  enjoy  for  her  sole  use  and  benefit,  "the 


rents,  hires,  issues  and  profits  thereof  during  the  term  Bedinger 
of  her  natural  life."  He  expressly  declared  that  the  Wharton 
trustee  should  hold  the  trust  subject  during  his  daugh- 
ter's life,  and  "  manage  the  same  for  her,  giving  to  her 
the  rents,  hires,  issues  and  profits  thereof;"  which  he 
plainly  intended  she  should  receive  and  enjoy  as  they 
accrued,  and  not  dispose  of  by  anticipation;  so  that 
«he  might  have  the  continual  means  of  support  during 
her  life.  Subject  to  that  life  estate,  the  residuum  is 
given  by  the  will  on  other  and  ulterior  limitations  in 
which  she  has  no  personal  interest.  In  no  manner  and 
to  no  extent  is  she  accountable  for  the  principal  of  the 
said  consideration,  and  no  benefit  which  she  may  pos- 
sibly have  derived  frona  that  consideration  can  prevent 
her  from  avoiding  the  deed  executed  by  her  during 
her  infancy  as  aforesaid  and  having  the  property 
thereby  conveyed,  retaken  and  held  under  the  trusts 
created  by  the  seventh  clause  of  the  will. 

It  is  contended  by  the  appellant,  that  he  is  entitled 
to  the  property  now  in  controversy  under  that  pro- 
vision of  the  residuary  clause  of  the  will  which  em- 
powered the  trustee  and  the  said  Gabriella  by  their 
Joint  consent  and  act  "to  sell  such  portions  of  the  estate 
for  the  convenience  of  management  as  may  be  desir- 
able or  beneficial  to  my  said  daughter;  the  proceeds 
arising  from  such  sales  to  be  invested  as  the  said  trus- 
tee and  my  daughter  Gabriella  shall  jointly  determine, 
and  be  held  in  trust  as  aforesaid,  by  my  said  trustee, 
for  the  sole  use  and  benefit  of  my  said  daughter  dur- 
ing the  term  of  her  natural  life."    It  is  contended  that 

under  this  power  a  good  title  was  sold  and  conveyed 
Vol.  xxvn — 110 
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1876.     to  the  appellant,  who  was  not  bound  to  see  to  the  ap- 

November     |.      ,.  ^  , ,  , 

Terai.    plication  of  the  purchase  money. 

The  testator  does  not  empower  the  trustee  to  make 


Bedmger  ^  gj^]^  ^f  ^^^  ^^^  ^f  ^^^  ^^^^^  subject,  except  ID  con- 
Wharton  junction  With  the  said  Gabriella,  and  by  their  joint 
consent  and  act;  and  then,  only  such  portions  of  the 
estate  for  the  convenience  of  management,  as  may  be 
desirable  or  -beneficial  to  his  said  daughter.  His 
daughter  was  but  fourteen  years  old  at  the  date  of  his 
will,  and  we  cannot  suppose  that  he  intended  to  intrust 
to  her  so  important  a  power  to  be  exercised  during  her 
infancy,  even  conceding  that  he  had  the  right  to  do  so. 
We  must  suppose  that  he  intended  this  power  to  be 
exercised,  if  at  all,  after  her  arrival  at  lawful  age.  If 
so,  there  was  no  power,  even  in  the  trustee,  to  sell  the 
property  at  the  time  the  deed  was  made,  and  of  course 
the  deed  is  void. 

But  even  if  the  daughter  was  empowered  to  act  iu 
making  a  sale  during  her  infancy;  or,  if  the  trustee 
was  empowered  to  act  alone  in  making  it,  did  it  come 
within  the  power  to  sell  the  whole  of  the  trust  subject? 
or  so  important  a  part  of  it  as  the  tract  of  land  in 
question,  which  was  no  doubt  the  chief  part  of  the 
trust  subject,  and  the  whole  of  the  real  estate  embraced 
therein?  Or  was  it  intended  to  empower  the  sale  of 
any  comparatively  small  portions  of  the  estate,  perhaps 
slaves  or  other  personalty  especially,  and  then  only 
"for  the  convenience  of  management" 

But  however  these  questions  may  be,  it  is  unneces- 
sary now  to  decide  them.  Certainly  the  sale  of  the 
land  under  the  power,  even  conceding  its  existence,  for 
confederate  money,  when  it  was  so  much  depreciated 
in  value  as  it  was  at  the  time  of  the  sale,  and  when 
it  was  daily  and  rapidly  depreciating  more  and  more, 
was  a  palpable  breach  of  trust  in  which  the  purchaser 
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participated  as  aforesaid,  unless  there  were  very  peca-  i876. 

liar  circumstances  to  warrant  or  excuse  such  a  sale;  Term.^ 
the  burden  of  proving  which  circumstances  devolves  on 


the  purchaser,  and  there  is  no  such  proof  in  the  record,  ^edmger 
The  exposure  of  the  land  to  the  ravages  of  two  con-  Wharton 
tending  armies,  and  the  manner  in  which  it  had  been 
wasted  by  them,  may  have  made  it  desirable  and 
proper,  if  possible,  to  exchange  it  for,  or  sell  it  and 
buy,  other  land  not  so  much  exposed,  to  be  held  in 
trust  as  aforesaid;  and  if  that  had  been  proved  to  have 
been  done,  it  might  have  warranted  or  excused  the 
act  of  the  trustee  in  making  such  exchange,  or  sale  and 
purchase.  But  certainly  proof  that  other  property  of 
about  the  same  value  with  the  land  sold  by  the  trustee, 
was  acquired  by  him  with  the  proceeds  of  said  sale,  to  be 
held  on  the  same  trusts,  would  be  required  to  validate 
the  said  sale,  either  at  law  or  in  equity.  If  the  trustee 
had  sold  the  land  in  pursuance  of  the  power  in  this 
case,  and  for  good  money,  a  question  might  well  have 
been  raised  whether  the  purchaser  was  bound  to  see  to 
the  application  of  the  purchase  money,  according  to 
the  rules  of  law  on  that  subject  But  such  was  not  the 
case.  The  trustee  sold  the  land,  not  for  good  money, 
l^ut  for  confederate  money,  then  current,  at  an  enor- 
mous depreciation,  and  daily  depreciating  more  and 
more.  The  purchaser  paid  to  him  the  whole  amount 
of  this  depreciated  purchase  money,  and  no  part  of  it 
was  invested  as  required  by  the  will  in  the  purchase  of 
other  property  to  be  held  in  trust  as  aforesaid,  but  all 
appears  to  have  been  lost,  as  might  well  have  been  ex- 
pected. And,  in  the  meantime,  it  seems  the  trustee 
has  become  perfectly  insolvent  and  nothing  can  be  re- 
covered of  him. 

It  may  be  proper  for  us  to  say,  in  justice  to  the 
appellant,  before  we  close  our  opinion  in  this  case,  that 
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1876.  we  consider  it  a  very  hard  one  on  his  part,  and  have, 
Term.*^*^  therefore,  decided  it  against  him  with  great  reluctance. 
He  acted  in  good  faith  in  making  the  purchase  in  con- 


Bedinger  federate  money,  and  paying  it  to  the  trustee.  He  had 
Wharton  sold  his  owu  land  for  confederate  money,  shortly  before 
he  made  the  purchase,  and  applied  the  money  he  re- 
ceived to  the  purchase  of  the  land  in  controversy, 
which  he  was  advised  and  believed  his  vendors  had 
power  to  sell  and  convey.  He  and  his  counsel  in 
making  the  purchase,  no  doubt  believed  as  they  said 
they  did,  that  the  female  complainant  was  over  twenty- 
one  years  of  age  when  the  deed  was  executed,  as  she 
had  been  for  several  years  married.  But  though  the 
said  counsel  was  under  the  impression  that  he  was  in- 
formed both  by  Dr.  J.  S.  Wharton  and  G.  D.  Wharton, 
his  wife,  before  the  deed  was  executed,  that  she  was 
over  age ;  yet  we  think  it  appears  from  the  record  that 
the  said  counsel  was  not  really  so  informed,  but  in- 
ferred the  fact  from  her  appearance,  and  the  length  of 
time  she  had  been  married.  But  it  is  no  doubt  true,  as 
he  states,  that  neither  Dr.  Wharton  nor  his  wife,  nor 
Mr.  and  Mrs.  Glass  then  living  on  the  land,  (the  latter 
being  her  aant),  nor  Dr.  J.  W.  Ashby,  a  friend  and 
connection  of  the  fiimily,  and  the  next  friend  of  the 
complainant  in  this  suit,  who  was  active  in  promoting 
the  sale,  ever  intimated  to  him  that  she  was  under  age, 
though  it  does  not  appear  that  any  of  the  said  parties 
was  influenced  by  fraudulent  motives  in  failing  to  give 
such  information.  But  notwithstanding  the  hardships 
of  the  case  on  the  part  of  the  appellant,  we  think  the 
law  is  against  him,  for  the  reasons  before  stated,  and 
decide  accordingly. 

It  is  insisted  by  the  appellees,  that  they  are  entitled 
to  rents  and  profits  from  the  16th  of  September  1864, 
or  at  least  from  the  close  of  the  late  war,  instead  of 
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from  the  date  of  the  institution  of' this  suit  whereby     1876. 
the  contract  was  disaffirmed  by  Mrs.  Wharton,  to  wit:     xoti.  ^ 
the  12th  day  of  July  1869;  and  they  ask  that  the  court 


will  pass  on  this  question  for  the  guidance  of  the  court  Bedinger 
below,  that  the  case  may  not  be  brought  back  to  this  Wharton 
court  on  this  point  by  either  party.     But  as  our  juris- 
diction in  this  case  is  appellate  only,  we  do  not  -con- 
sider it  proper  to  decide,  or  express  an  opinion  upon 
this  question,  until  it  shall  have  been  first  adjudicated 
by  the  court  below;  we  therefore  decline  to  do  so. 
The  decree  appealed  from  is  therefore  affirmed. 

Deoreb  affiembd. 
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Obbr  v.  Goodridgb,  trustee. 

November  23. 

1876.      A  case  of  the  transfer  of  a  number  of  n^otiable  notes  **  without  recooise," 
Nojrember  j^  which  it  was  held,  looking  to  all  tl^e  circumstances,  that  the  words 

were  to  be  construed  in  their  literal  sense ;  and  that  the  transferer 
was  not  liable  for  the  failure  to  recover  from  the  endorser.  If  the 
transferee  intended  that  they  should  be  used  in  this  instance  in  their 
restricted  and  limited  sense,  he  should  have  been  careful  to  ezpres 
his  meaning,  or  have  it  expressed  in  plain  and  unmistakable  tenns. 

This  is  an  appeal  from  the  decree  of  the  circuit  court 
of  Westmoreland  county,  rendered  on  the  25th  day  of 
April  1871,  in  a  foreign  attachment  suit,  in  which  John 
Goodridge  was  plaintiff,  and  Gustavus  Ober,  Wil- 
loughby  Newton,  Willoughby  Newton,  Jr.,  and  Wil- 
liam R.  Dozier,  were  defendants.  The  bill  was  filed 
on  the  22nd  day  of  October  1869.  The  plaintiff  states, 
substantially,  the  following  facts  therein :  that  on  the 
20th  day  of  September  1866,  the  said  Dozier  executed 
a  deed  of  trust,  which  was  duly  recorded,  and  of  which 
a  copy  was  exhibited  with  the  bill,  whereby  he  con- 
veyed to  the  plaintiff  a  tract  of  land  lying  in  said 
county,  in  trust  to  secure  the  payment  of  the  debts  of 
said  Dozier  in  certain  classes;  in  which  deed  the  plain- 
tiff was  empowered  to  sell  the  said  land  either  publicly 
or  privately,  in  his  discretion,  with  the  consent  of  the 
said  Dozier.  That  in  September  1867,  the  plaintiff 
with  the  assent  of  the  said  Dozier,  sold  the  said  land 
to  tlje  said  Ober,  a  resident  of  the  city  of  Baltimore  in 
the  state  of  Maryland,  and  received  in  payment  for  the 
same,  the  negotiable  notes  of  divers  debtors  of  the 
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flaid  Ober,  of  which  notes  he  the  said  Ober  was  owner  1876. 
and  holder,  the  amonnt  of  which  was  $4,040.42,  and  xerm. 
which  were  doe  by  certain  makers  and  endorsers  as  set 


-out  in  a  list  filed  with  the  bill.  That  the  plaintiff  ^^ 
"  with  the  assent  of  the  said  Dozier,  agreed  to  take  the  Goodndge 
said  paper  without  recourse  to  the  said  Ober,  should 
the  makers  and  endorsers  prove  insolvent,  supposing 
and  believing  that  the  said  notes  had  been  all  treated 
regularly  as  negotiable  paper  should  be;  and  that  the 
same  were,  at  that  time,  legal  and  valid  obligations,  as 
well  as  to  the  endorsers  as  to  the  makers.  That  at  the 
time  of  said  sale,  suits  had  been  brought  by  said  Ober 
upon  the  said  notes,  against  the  makers  and  endorsers, 
in  the  said  court;  and  the  said  Ober  directed  his  at- 
torney in  the  cases — Robert  M.  Newton,  Esq. — to  pay 
over  the  «ame  to  the  plaintiff;  and  the  papers  were  en- 
dorsed for  the  benefit  of  the  plaintiff,  trustee  as  afore- 
said. That  among  these  notes  was  one  against  Wat 
n.  Tyler,  maker,  dated  26  January  1861,  payable  four 
months  after  date,  at  the  Bank  of  Baltimore,  for 
$528.52,  endorsed  by  Thomas  S.  Rice  and  S.  B.  Atwill, 
which  last  is  now  deceased.  That  in  the  case  of  this 
note,  he  (said  plaintiff)  especially  looked  to  the  en- 
dorser, T.  S.  Rice,  well  knowing,  and  he  charges  the 
fact  so  to  be,  that  the  maker,  Wat  H.  Tyler,  was  at  the 
time,  and  had  been  long  before,  utterly  insolvent,  and 
the  circumstances  of  the  other  endorser  Atwell,  were 
doubtful.  That  at  the  March  term  1868  of  said  court, 
the  case  of  Ober,  for  the  benefit  of  the  plaintiff'  as 
aforesaid,  against  Wat.  II.  Tyler,  maker,  and  Thomas 
S.  Rice,  endorser  of  the  said  note  of  $528.52,  was  tried, 
and  recovery  was  resisted  by  said  Rice,  endorser  afore- 
said, upon  the  ground  that  he  had  received  as  such 
endorser,  no  notice,  actual  or  otherwise,  of  the  non- 
payment and  protest  of  the  said  note.     That  on  the 


Digitized  by 


Google 


880  COURT    OF  APPBALS    OP  VIRGINIA. 

1876.     said  trial  the  only  protest  and  notice  of  protest  which 
Terai.^'^  the  said  Ober  offered  in  evidence  was  that  made  on  the 

day  of  July  (ooght  to  be  the  29th  of  May)  1861,  and 

^*^     filed  in  said  suit.     That  the  said  Ober  was  present  at 

Goodridge  said  trial,  aiding  the  counsel  employed  by  him,  and 
was  himself  examined  as  a  witness  in  the  case;  and 
admitted  on  cross-examination  by  the  counsel  of  said 
Rice,  that  at  the  date  of  said  protest  and  notice,  a  state 
of  hostilities  existed  between  the  United  States  of 
America,  of  which  the  state  of  Maryland  was  one,  and 
the  so-called  confederate  states,  of  which  Virginia  was 
a  part;  and  further,  that  all  intercourse  by  mail  or 
otherwise  between  Maryland  and  Virginia  had  been 
prohibited  by  authority,  and  ceased  until  the  year  1865. 
That  the  said  Ober  further  admitted  at  the  trial  afore- 
said, that  after  the  cessation  of  said  hostilities  and  the 
resumption  of  intercourse  between  Maryland  and  Vir- 
ginia, no  notice  at  all  of  the  said  non-payment  and 
protest  had  ever  been  given  by  him,  said  Ober,  or  any 
other  person  interested,  to  the  said  T.  S.  Rice  or  said 
8.  B.  Atwill,  endorser  aforesaid,  actually  or  otherwise. 
That  the  said  Rice  was  also  examined  at  said  trial,  on 
oath,  and  stated  that  he  had  never,  at  any  time  re- 
ceived notice  of  said  non-payment  and  protest  That 
the  judge  who  tried  said  case  took  time  to  consider  of 
his  judgment  therein;  and  at  the  October  term  of  the 
said  court,  1868,  gave  judgment  against  the  said  Wat 
H.  Tyler,  maker  of  said  note,  for  $528.52,  with  in- 
terest from  26th  May,  1861,  and  cost  of  protest  and  of 
suit,  and  discharged  said  Rice  as  endorser,  with  his 
costs,  upon  the  ground  that  no  legal  notice  of  said  non- 
payment and  protest  had  been  given  him  by  said  Ober 
or  any  other,  or  received  by  said  Rice;"  all  of  which, 
so  far  as  it  is  matter  of  record,  will  appear  by  refer- 
ence to  a  transcript  of  the  said  suit  of  Ober  v.  T)/ler  ^ 
Hicey  filed  with  the  said  bill. 
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The  plaintiff  then  farther  states  in  his  bill  that  he  is     1876. 
advised  that  by  reason  of  the  matters  hereinbefore  set    xenn. 


forth,  the  said  note  was  a  nullity  as  to  the  said  endor 

sers  at  the  time  the  same  was  transferred  by  said  Ober     ^^^ 

^  V. 

to  plaintiff  in  part  payment  for  said  land;  and  that  the  GkKxiridge 
said  Wat  H.  Tyler  being  insolvent  at  said  time,  and 
still  so,  the  said  Ober  is  justly  indebted  to  said  plaintiff- 
for  the  amount  of  said  note,  with  interest  and  costs  as 
aforesaid;  that  said  plaintiff  has,  since  said  judgment 
was  rendered,  applied  to  said  Ober  to  pay  him  said 
money;  but  the  said  Ober  refuses  so  to  do,  pretending 
that  the  plaintiff,  having  received  the  assignment  or 
transfer  of  said  note  without  recourse  to  him,  has  no 
claim  upon  him  as  assignor  or  transferer.  And  the 
plaintiff  charges,  that  in  agreeing  to  take  the  said 
notes  without  recourse,  he  looked  solely  to  the  solvency 
or  insolvency  of  ther  makers  and  endorsers,  and  in- 
tended to  take  upon  himself  the  risk  of  such  solvency 
or  insolvency  only;  and  that  such  was  the  view  and 
intention  of  said  Ober  at  the  time;  and  the  plaintiff 
reiterates  his  charge,  that  he  supposed  and  believed  at 
the  time  of  said  transfer  of  said  notes  that  they  had 
been  so  treated  by  said  Ober  as  to  bind  all  parties, 
makers  and  endorsers. 

The  plaintiff  then  further  states  that  said  Ober  is  a 
non-resident  of  the  state  of  Virginia;  that  he  possesses 
property  and  debts  due  him  in  the  said  county,  to  wit: 
the  land  sold  him  as  aforesaid  by  the  plaintiff,  a  large 
sum  of  money  due  to  him  by  Willoughby  Newton,  and 
other  debts  and  effects  in  the  hands  of  Willoughby 
Newton,  jr.,  of  said  county. 

The  plaintiff  therefore  prays  that  the  said  Ober,  sidd 
Newton  and  said  Dozier  may  be  made  defendants  to 
said  bill,  and  ansfver  the  same  on  oath;  that  said  plain- 
tiff may  recover  against  said  Ober  the  said  sum  of 
VOL.  xxvn— 111 
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1876.  $528.52,  with  interest  and  costs  as  aforesaid;  that  the 
TCTm.  ^  said  Newton  may  be  compelled  to  disclose  what  debts 
they  owe  to  said  Ober,  or  what  effects  they  may  have 


^^^  in  their  hands  belonging  to  him;  that  the  same,  or  so 
<joodridge  much  thereof  as  may  be  necessary,  may  be  attached 
to  pay  to  the  plaintiff  his  said  demand;  that  in  case 
the  said  debts  and  effects  shall  be  insufficient  to  pay 
the  same,  then  that  the  said  land,  or  so  much  thereof 
as  may  be  necessary,  may  be  sold  to  pay  any  deficiency 
or  balance  due  to  him;  and  that  he  may  have  such 
other  and  further  relief  in  the  premises  as  the  case 
may  require. 

The  exhibits  referred  to  in  the  bill  are  copied  in  the 
record  in  this  case,  and  form  a  part  thereof.  No.  2  is 
a  list  of  the  notes  which  were  transferred  by  otii 
Ober  to  the  plaintiff  as  aforesaid,  showing  the  names 
of  the  makers  and  endorsers,  and  amount  of  the  said 
notes  respectively.  They  are  twelve  in  number,  and 
amount  in  principal  to  $4,040.44.  At  the  foot  of  the 
list  is  a  writing  in  these  words : 

"MoNTROSS,  September      ,  1867. 

The  above  claims  are  this  day  transferred  to  John 
Goodridge,  as  trustee  of  William  R.  Dozier,  in  con- 
sideration  of  a  bargain  entered  into,  and  concluded 
between  said  William  Dozier  &  Gustavus  Ober,  to  wit: 
William  R.  Dozier  having  sold  to  said  Ober  a  fiEirm  of 
225  acres  in  extent  for  the  amount  vested  in  the  said 
claims,  equal  to  $4,040.44. 

ROBBRT   M.   NbWTON, 

Attorney  for  G.  Ober.'' 

The  first  note  included  in  said  list  is  the  one  in- 
volved in  the  present  controversy,  and  is  therein  thus 
described : 
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"  W.  H.  Tyler,  endorBed  by  Thomas  S.  Rice  and  S.     1876. 
:B.  Atwill,  $528.52."                                                         ^^T^^ 
Opposite  to  each  of  four  of  the  said  notes  in  said 


list,  amounting  together  to  $1,728.06,  is  written  the     ^*^ 


V. 


word  "paid."  Goodridge 

Exhibit  No.  8,  referred  to  in  the  bill,  is  a  copy  of  ^' 
the  record  in  the  action  at  law  brought  by  said  Ober 
against  the  said  Tyler  and  Rice  on  the  said  note  for 
$528.52.  It  was  brought  in  the  circuit  court  of  said 
county,  on  the  28d  day  of  July  1867,  and  was  pending 
at  the  time  of  the  sale  of  said  laAd  and  transfer  of  said 
notes  as  aforesaid,  which  were  made  in  the  same 
county.  The  declaration  in  the  action  was  filed  on  the 
^st  Monday  in  August  1867,  about  a  month  before 
the  said  sale  and  transfer.  The  note  and  protest  refer- 
red to  in  the  declaration  were  filed  therewith  and  are 
copied  in  the  record.  The  note  is  in  the  following 
words  and  figures,  to  wit : 

"$528.52.) 

Hagub  Post-office,  Westmoreland  county,  Va., 

January  26, 1861. 

Four  months  after  date  I  promise  to  pay  to  Thomas 
S.  Rice,  or  order,  five  hundred  twenty-eight  dollars 
and  fifty-two  cents,  payable  and  negotiable  at  the  Bank 
of  Baltimore,  Maryland,  without  ofiset. 

Wat  H.  Tyler." 

\^Endor8ed.'] — "Thomas  S.  Rice,  pay  to  John  Ket- 
tlewell,  S.  B.  Atwell,  John  Kettlewell,  G.  Ober,  John 
Kettlewell." 

The  note  was  duly  presented  for  payment  on  the  day 
on  which  it  became  payable,  to  wit:  the  29th  of  May 
1861,  at  the  Bank  of  Baltimore,  where  it  was  payable, 
and  being  dishonored  was  duly  protested  for  non-pay- 
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1876.    ment    The  notarial  certificate  is  in  due  form.    After 

T^  ^  stating  the  demand  of  payment  and  protest  of  the 

note,  the  certificate    concludes    with    these    words : 


Ober  a  Thus  done  and  protested  at  the  city  of  Baltimore 
Goodridge  aforesaid ;  and  on  the  same  day  I  addressed  written 
notices  to  the  endorsers  of  said  promissory  note,  in- 
forming them  that  it  had  not  been  paid;  payment 
thereof  having  been  demanded  and  refused,  and  that 
they  would  be  held  responsible  for  the  payment  thereof. 
Notice  for  Thomas  S.  Rice  I  mailed  to  him :  IMce's 
store,  Westmoreland  county,  Virginia,  Notice  for  S* 
B.  Atwill  I  mailed  to  him :  Montross,  Westmoreland 
county,  Virginia.  Notices  for  the  other  endorsers  I 
left  at  their  respective  places  of  business.  In  testi- 
mony whereof,"  &c. 

On  the  21st  of  October,  1867,  the  general  issue  was 
plead  and  joined  in  the  action,  and  leave  was  given 
the  defendants  to  give  any  special  matter  in  evidence 
at  the  trial  of  the  issue.  And  on  the  19th  day  of  Oc- 
tober 1868,  at  a  circuit  court  held  for  said  county, 
came  the  parties  by  their  attorneys;  and  neither  party 
requiring  a  jury  to  try  the  issue  joined  in  the  cause, 
and  agreeing  to  submit  the  same  to  the  judgment  of 
the  court,  and  the  court  having  heard  the  evidence 
adduced,  as  well  by  the  plaintiff  as  the  defendants, 
judgment  was  thereupon  rendered  by  the  court  against 
the  defendant,  Wat  H.  Tyler,  maker  of  the  note,  for 
the  amount  thereof,  with  interest  and  costs  as  afore- 
said, and  in  favor  of  the  defendant,  Thomas  S.  Rice, 
endorser  of  the  note,  who  recovered  his  costs  against 
the  plaintifi^  The  plaintiff  excepted  to  the  judgment, 
and  prayed  that  the  evidence  in  the  case  might  be  cer- 
tified. No  certificate  of  evidence  is  copied  in  the  re- 
cord, and  no  writ  of  error  or  supersedeas  appears  to 
have  been  obtained  or  applied  for  to  the  judgment. 
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The  answer  of  said  Ober  was  filed  at  the  same  time  1876. 
ivith  the  filing  of  the  bill,  to  wit:  on  the  22d  of  Octo-  ^j^, 
ber  1869.    The  said  defendant  states  the  following 


facts  therein :  "  That  on  the  day  of  September     ^^^ 


V. 


1867  he,  at  the  special  instance  and  earnest  request,  Goodndge 
often  repeated,  of  said  William  R.  Dozier,  transferred 
to  the  plaintiff,  John  Qoodridge,  trustee  of  said  Do- 
pier, certain  negotiable  notes,  then  long  past  due  by 
parties  as  named  in  the  bill  of  the  plaintiff,  in  con- 
sideration of  a  tract  of  land  as  described  in  the  bill  of 
the  plaintiff;  that  the  land  was  of  not  more  than  half 
the  value  of  the  notes  transferred,  if  their  amount  had 
been  guaranteed;  that  no  guaranty  was  asked  or  ex- 
pected by  the  plaintiff,  but  the  notes  were  taken  en- 
tirely at  the  risk  of  the  plaintiff  for  what  they  were 
worth,  and  expressly  without  recourse;  that  the  plain- 
tiff knew  every  fact  and  circumstance  connected  with 
the  notes  as  well  as  the  defendant;  that  the  notes 
were  all  in  the  clerk's  office  as  the  foundation  of  suits 
then  pending;  and  that  the  notices  of  protest  were  all 
in  the  clerk's  office  as  the  foundation  of  suits  then 
pending;  and  that  the  notices  of  protest  and  all  the 
facts  connected  with  the  protest  were  filed  with  the 
declarations  in  said  suit,  and  were  open  to  the  inspec- 
tion of  said  Dozier  and  his  trustee,  and  your  respon- 
dent avers  were  fully  examined  by  them;  that  if  they 
were  ignorant  of  the  legal  consequences  of  these  fitcts, 
they  were  ignorant  in  common  with  the  respondent, 
and  they  could  not  claim  relief  because  of  their  igno- 
rance of  the  law.  This  respondent  avers  that  he  was 
utterly  ignorant  of  the  principles  of  law  relied  on  by 
the  plaintiff  as  ground  for  relief;  and  is  assured  by 
counsel,  learned  in  law,  that  no  such  principle  exists, 
and  that  the  decision  on  the  law  side  of  this  court  in 
the  case  of  Doziery  trustee^  v.  Tyler  ^  Rice,  was  entirely 
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1876.     erroneous,  and  would  be  reversed  on  appeal,  which 
Tenn.  ^  appeal  it  was  the  duty  of  the  complainant  to  institute. 


This  respondent  utterly  denies  all  fraud  or  conceal- 

Ober     nient,  and  affirms  that  the  contract  between  hiniself 

V. 

Goodridge  and  Said  Dozier  was  entirely  fair  and  open  on  his  part; 
and  he  is  assured,  even  if  the  complainant  should  &il 
to  realize  the  amount  of  Tyler's  note,  the  bargain  has 
been  very  profitable  to  the  said  Dozier;  that  it  is  true 
that  this  respondent  was  examined  as  a  witness  in  the 
case  of  Dozier' 8  trustee  v.  Tyler  ^  Bice^  and  was  anxious 
to  give  the  plaintiff  the  benefit  of  any  facts  within  his 
knowledge;  but  he  knew  nothing  which  was  not  a 
matter  of  public  history,  and  certainly  made  no  ad- 
mission inconsistent  with  the  facts  of  the  answer  and 
his  entire  freedom  from  all  responsibility  for  the  notes 
assigned  to  the  trustee  of  said  Dozier." 

On  the  same  day  on  which  the  said  bill  and  answer 
were  filed,  on  the  motion  of  the  complainant  and  by 
consent  of  parties,  it  was  ordered  that  the  cause  be  put 
upon  the  argument  docket. 

No  other  answer  was  filed  in  the  cause,  and  no  evi- 
dence was  taken  thereon.  Indeed  it  appears  that  no 
process  was  issued  against  any  of  the  defendants ;  and 
there  was  no  replication  to  the  answer  of  said  Ober. 
But  on  the  25th  day  of  April  18^1  the  cause  came  on 
to  be  heard  upon  the  bill  of  complainant  with  the  ex- 
hibits therewith  filed  and  the  said  answer,  and  was 
arged  by  counsel :  On  consideration  whereof  the  court 
was  of  opinion,  and  decided  that  the  complainant  on 
the  one  hand,  and  the  defendant  on  the  other,  when 
the  note  of  Wat  H.  Tyler  and  Thomas  S.  Eice  was  as- 
signed by  the  defendant  to  the  complainant  ^*  without 
recourse,"  contemplated  only  the  risk  of  the  solvency 
or  insolvency  of  the  maker  anii  endorser  of  the  said 
note;  and  the  court  therefore  decreed  that  the  defen- 


Digitized  by 


Google 


COURT    OF  APPEALS   OF  VIRQINIA.  88T 

dant,  Ober,  pay  to  the  complainant  the  snm  of  $528.52,     1876. 
with  interest  as  aforesaid  till  paid,  and  costs.    And  the    jom. 


court  further  decreed,  that  unless  the  said  Ober  pay  the 

complainant  or  his  attorney  the  said  sum  of  money,  in-  ^^^ 
terest  and  costs  within  ninety  days  from  the  date  of  Goodridge 
the  decree,  then  a  sale  of  the  said  land,  or  so  much 
thereof  as  might  be  necessary  for  the  purpose,  was  de- 
creed to  be  made  by  a  commissioner  appointed  by  the 
decree  for  the  purpose  and  in  the  manner  and  on  the 
terms  and  conditions  prescribed  by  the  decree. 

To  the  said  decree  the  defendant,  Ober,  applied  to 
this  court  for  an  appeal;  which  was  accordingly  allowed. 

jB.  L.  1.  Beale  and  HoUaday  ^  White,  for  the  appel- 
lant 

i2o.  Mayo,  for  the  appellee. 

MoNCURE,  P.,  delivered  the  opinion  of  the  court. 

After  stating  the  case  he  proceeded  as  follows  : 

The  court  is  of  opinion  that  the  circuit  court  erred 
in  deciding  that  the  complainant  on  the  one  hand,  and 
the  defendant  on  the  other,  when  the  note  of  Wat.  H. 
Tyler  and  Thomas  S.  Bice  was  assigned  by  the  defend- 
ant to  the  complainant,  ^^  without  recourse,"  contem- 
plated only  the  risk  of  the  solvency  or  insolvency  of 
the  maker  and  endorser  of  the  said  note;  and  in  ren- 
dering a  decree  that  the  said  defendant  pay  to  the 
complainant  the  amount  of  said  note  with  interest  and 
costs,  as  mentioned  in  the  said  decree.  The  bill  and 
answer  were  filed  on  the  same  day;  whereupon,  on 
motion  of  the  complainant  and  by  consent  of  parties, 
it  was  ordered  that  the  cause  be  put  upon  the  argu- 
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1876.  ment  docket.  And  afterwards,  the  cause  came  on  to 
Term.  ^  be  heard  upon  the  bill  and  answer  only,  withoat  any 
other  evidence,  and  without  any  replication  to  the 


Obcr     answer.    In  such  a  case,  the  facts  stated  in  the  answer 

V.  ^ 

Goodridge  in  relation  to  the  controversy,  whether  responsive  to 
^*  the  bill  or  not,  must  be  taken  to  be  true.  2  Rob.  Old 
Pr.,  p.  812,  and  the  cases  there  cited. 

But  it  is  stated  as  a  fact  in  the  bill  as  well  as  in  the 
answer,  that  the  assignment  aforesaid  was  ^^  without 
recourse;"  and  the  question  is  whether  these  words 
are  to  be  construed  in  this  case  according  to  their  lite- 
ral sense,  at  least  so  far  as  to  embrace  the  risk  in 
regard  to  the  sufficiency  of  proof  of  the  dishonor  of 
the  note  to  charge  the  endorser;  or  in  the  restricted 
or  limited  sense  in  which  they  were  construed  by  the 
circuit  court? 

This  court  is  of  opinion  that  they  ought  to  be  con- 
strued in  their  literal  sense,  at  least  so  far  as  to  em- 
brace the  said  risk,  and  not  in  the  restricted  and  lim- 
ited sense  aforesaid;  and  that  such  was  the  manifest 
intention  of  the  parties. 

The  ground  on  which  the  circuit  court  held  that  the 
endorser  of  the  said  note  was  not  liable,  to  wit :  the 
supposed  insufficiency  of  proof  in  regard  to  notice  of 
the  dishonor  of  the  note  to  the  said  endorser;  was  as 
well  known  to  William  R.  Dozier,  and  to  John  Qood- 
ridge,  his  trustee,  the  transferee  of  the  note,  as  to 
Gustavus  Ober  the  transferer.  The  former  two  lived 
in  the  county  of  Westmoreland,  where  lived  also  the 
maker  and  endorser  of  the  note;  and  where,  too,  the 
note  was  made  and  endorsed;  though  it  was  payable 
and  negotiable  at  the  Bank  of  Baltimore.  At  the 
time  of  the  transfer,  an  action  had  been  brought  by 
said  Ober  against  the  said  maker  and  endorser  of 
said  note  in  the  circuit  court  of  said  county,  and 
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^^as  then  pending  in  said  court,  and  the  plaintiff  in  the     1876. 
action  had  filed  his  declaration  thereip;  and  with  it,  as    xerm. 

evidence  of  the  presentation  and  demand  of  payment , 

and  dishonor  of  the  note,  and  notice  thereof  to  the  en-     ^*^ 

V. 

dorsers,  the  notarial  certificate  of  protest,  &c.,  which  Goodndge 
has  ever  since  remained  on  file  among  the  papers  in  ^' 
the  said  action.  This  evidence  was  seen  and  known 
to  the  said  Goodridge  and  Dozier  at  the  time  of  the 
transfer  of  the  said  note  to  them  by  the  said  Ober ;  the 
said  note  being  then  on  file  among  the  papers  of  the 
said  action,  and  remaining  there  after  the  transfer. 
The  said  transferees  became  thereafter  the  beneficiaries 
in  the  said  action,  and.prosecnted  the  same  in  the  name 
of  the  said  Ober  for  their  own  use,  upon  the  evidence 
which  had  been  filed  by  him  to  establish  his  right  to 
recover  in  the  action,  both  against  the  maker  and  en- 
dorser. No  donbt  the  same  attorney  who  brought  the 
action  for  Ober  continued  to  prosecute  it  for  Good- 
ridge and  Dozier  after  the  transfer,  and  until  it  was 
determined.  There  is  no  affirmative  evidence  of  this 
fact  in  the  record,  but  it  may  well  be  presumed,  in  the 
absence  of  evidence  to  the  contrary.  The  fact  no 
doubt  is,  that  the  doubt  or  difficulty  in  regard  to  the 
sufficiency  of  proof  as  to  the  notice  of  dishonor  to 
charge  the  endorser,  was  the  cause  of  the  resistance 
by  the  endorsers  of  the  demand  against  them,  upon 
this  and  other  notes  of  the  same  kind  held  by  Ober, 
and  of  the  necessity  for  the  actions  which  were 
brought  upon  them  against  the  said  endorsers.  And 
the  risk  arising  from  that  vexed  question  was,  no 
doubt,  the  very  risk  which  induced  Ober  to  transfer 
the  notes  "  without  recourse,"  in  consideration  of  the 
purchase  of  the  land.  For  he  expressly  says  in  his 
answer,  that  the  land  was  of  not  more  than  half  the 

value  of  the  bonds  transferred;  if  their  amount  had 
Vol.  xxvn — 112 
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1876.  been  guaranteed.  The  amount  of  the  notes  wa» 
Term.  $4040.41;  and  it  seems  that  four  of  them,  amount- 
ing to  $1,728.05,  had  already  been   paid  when   the 


^^^  bill  was  filed  in  this  case.  Ober  in  his  answer 
Goodridge  says,  that  "  even  if  the  complainant  should  fail  to 
realize  the  amount  of  Tyler's  note,  the  bargain  has 
been  very  profitable  to  the  said  Dozier."  That  the 
question  in  regard  to  the  sufficiency  of  the  proof  of 
notice  to  charge  the  endorser  was  a  vexed  one,  is 
plainly  evident  from  the  record.  The  circuit  court  «o 
considered  it,  and  held  the  case  under  advisement  until 
another  term  after  it  was  submitted,  and  the  judgment 
when  rendered  was  excepted  to,  no  doubt  by  the  bene- 
ficiary plaintiff  who  then  had  charge  of  the  action,  and 
who  seems  by  such  exception  to  have  then  contem- 
plated applying  for  a  writ,  of  error  and  supersedeas  to 
the  judgment.     But  he  never  did  so. 

It  is  plain  that  Ober  intended  by  the  transfer  of  the 
note  "  without  recourse ;''  that  those  words  should  in- 
clude the  risk  in  question,  and  they  sufficiently  express 
his  intention.  If  the  transferee  intended  that  they 
should  be  used  in  this  instance  in  the  restricted  snd 
limited  sense  now  contended  for  by  him,  he  should 
have  taken  care  to  express  his  meaning,  or  have  it  ex- 
pressed in  plain  and  unmistakable  words.  But  he 
manifestly  did  not  so  intend. 

We  deem  it  unnecessary  to  comment  on  the  cases 
referred  to  by  the  learned  counsel  in  their  notes  of 
argument  in  this  case.  There  is  nothing  in  any  of 
them  in  conflict  with  the  views  we  have  expressed; 
and  both  of  the  two  cases  mainly  relied  on  by  the  said 
counsel  respectively,  to  wit :  Crawford  v.  McDonald^  2 
Hen.  &  Mun.  189,  by  the  counsel  for  the  appellant; 
and  Mays  v.  Callisont  6  Leigh  230,  by  the  counsel  for 
the  appellees,  sustain  these  views. 
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The  decision  of  the  question  we  have  just  been  con-     1876. 
sidering  is,  in  effect,  a  decision  of  this  case;  and  we    xem. 

need  not  consider  any  of  the  other  questions  arising  in 

it,  although  there  are  several  others.  o^^ 

The  court  is  therefore  of  opinion  that  the  decree  is  Goodridge 
erroneous  for  the  reasons  aforesaid,  and  that  it  ought         ^' 
to  be  reversed  and  the  bill  dismissed. 

JDeorbb  reveesed. 
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Bbrkelet  v.  Smith  ^  als. 

November  23, 

1876.      J  by  his  will  in  1845  gives  to  his  son  S  a  store-house  and  lot,  together 
November  with  the  east  side  or  half  of  the  privy  situate  on  the  adjoining  lot 

west;  and  by  a  codicil  he  gives  to  his  son  W  the  said  adjoining  lot; 
and  in  1848  W  sold  his  lot  to  B  subject  to  the  rights  of  the  owner  of 
the  lot  given  to  S,  to  the  east  side  or  half  of  the  privy.  The  store- 
house of  S  extended  back  70  feet  to  his  back  line ;  that  of  W  ex- 
tended  only  about  55  feet,  leaving  a  vacant  space,  on  which  the  privy 
was  located ;  and  there  was  a  door  in  the  side  of  S's  house  entering 
into  this  vacant  space  with  lights  in  the  door.  B  being  the  tenant  of 
S,  and  on  his  death  of  his  children  shut  up  the  said  door,  extended 
his  store -house  to  his  back  line,  one  story  high,  with  a  flat  roof,  and 
built  a  privy  upon  the  roof.    Held  : 

1.  The  title  of  the  children  of  S  to  the  door  in  the  wall  of  their 

store  and  to  the  east  half  of  the  privy  being  unquestionable, 
they  may  without  proceeding  at  law  to  establbh  their  right,  go 
at  once  into  equity  to  compel  the  remotal  of  the  obstructions. 

2.  If  a  just  compensation  may  be  made  to  the  plaintifi^  for  the  in- 

jury done  to  their  property  and  rights,  the  court  may  ascertain 
and  decree  such  compensation,  instead  of  having  the  obstruc- 
tions removed. 

This  was  an  appeal  from  the  decree  of  the  corpora- 
tion court  of  Alexandria,  in  a  suit  in  which  Hesselins 
Smith  and  others,  children  and  heirs  at  law  of  Sidney 
Smith,  were  plaintiffs,  and  William  N.  Berkeley  was 
defendant.  The  object  of  the  sait  was  to  compel  the 
defendant  to  remove  an  addition  to  his  store-house 
which  adjoined  a  store-house  of  the  plaintifi,  and  to 
repair  other  injuries  he  had  done  to  their  property. 
The  cause  came  on  to  be  heard  on  the  13th  of  Novem- 


Digitized  by 


Google 


COURT  OF  APPBALS    OP  VIRGINIA.  893^ 

ber  1872,  when  the  court  held  that  the  plaintiffs  were  1876. 
entitled  to  the  relief  they  asked  for,  and  made  a  decree  j^mi. 
that  the  defendant  be  perpetually  restrained  and  en 


joined  from  continuing  the  erections  and  obstructions  Berkelejr 
set  forth  in  the  bill,  and  that  he  forthwith  remove  Smith 
them,  and  restore  the  said  premises  to  the  condition  in 
which  they  were  before  said  erections  and  obstructions 
were  made  by  him,  &c.  From  this  decree  Berkeley 
applied  to  this  court  for  an  appeal;  which  was  al- 
lowed. The  case  is  stated  by  Judge  Anderson  in  his 
opinion. 

Beachf  for  the  appellant. 

CUmghUm^  for  the  appellees. 

Anderson,  J.  The  appellees,  who  were  plaintifEs  in 
the  court  below,  have  title  in  fee  to  the  store-house 
and  lot  at  the  intersection  of  King  and  Fairfax  streets, 
in  the  city  pf  Alexandria,  which  may  be  described  as 
the  south-west  corner  lot  Their  store-house  covers 
the  entire  area  of  the  lot,  extending  back  from  King's 
street  to  its  rear  boundary  line.  The  appellant  owns 
the  adjoining  lot  west,  which  is  of  the  same  depth, 
each  extending  back  seventy  feet;  but  the  store-house 
upon  the  appellant's  lot  did  not  extend  back  from 
King's  street  the  whole  depth  of  the  lot,  so  that  there 
was  an  open  space  in  the  rear  of  his  store-house  of 
twelve  by  twenty  feet,  which  was  unoccupied,  except 
by  a  privy.  Both  lots  were  formerly  owned  by  Jo- 
seph Smith,  and  were  as  thus  described,  when  by  his 
will  bearing  date  January  1st,  1846,  he  devised  them 
as  follows :  the  corner  house  and  lot,  together  with  the 
east  side  or  half  of  the  privy,  situate  on  the  adjoining 
lot  west  to  his  son  William,  in  trust  for  his  son  Sidney; 
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1876.     and  by  a  codicil  to  his  will,  the  said  adjoining  lot  to  his 
Toti.^  son  William,  who  afterwards,  in  the  year  1848,  sold 

and  conveyed  the  same  to  the  appellant  subject  to  the 

Berkeley  nghts  of  the  owner  of  the  corner  lot  to  the  east  side 
Smith  or  half  of  the  privy.  By  the  death  of  Sidney  Smith, 
the  appellees,  who  are  his  heirs  at  law,  became  in- 
vested with  title  to  the  comer  lot  by  descent.  The 
appellant,  in  the  lifetime  of  Joseph  Smith,  held  pos- 
session of  the  corner  store-honse  and  lot,  and  con- 
tinned  possession  thereof  as  tenant  to  Sidney  Smith; 
and  after  his  death  he  continued  to  hold  possession 
thereof  as  tenant  to  his  heirs,  the  appellees,  or  their 
guardian,  they  being  infants.  And  during  his  tenancy, 
and  the  infancy  of  the  appellees,  he  removed  the 
privy,  blocked  up  the  door  on  the  west  side  of  their 
store-house,  which  opened  on  the  space  in  the  rear  of 
his  store-house,  and  through  which  they  had  access  to 
the  privy,  and  which  afforded  light  and  air  to  their 
store-house,  and  extended  the  first  story  of  his  store- 
house to  the  rear  line  of  his  lot,  so  as  to  cover  the 
entire  space,  which  he  covered  with  a  flat  roof,  upon 
which  he  erected  another  privy,  which  could  be  ap- 
proached from  the  second  story  of  both  store-houses, 
over  the  roof  of  his  store  extension.  To  give  access 
to  the  privy,  to  the  tenant  of  the  corner  store-house, 
though  it  is  not  alleged  or  directly  proved,  it  would 
seem  that  he  must  necessarily  have  to  cut  a  door 
through  the  wall  of  the  appellee's  store-house  from  the 
second  story  through  which  to  enter  upon  the  flat 
roof,  as  there  does  not  appear  from  the  diagram  ex- 
hibited with  the  record,  or  by  any  evidence  in  the 
cause,  that  there  was  a  door  or  any  opening  there  be- 
fore. 

The  plaintiflls  allege  in  their  bill,  that  they  were 
wholly  ignorant  of  the  changes  which  the  appellant 
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liad  made  in  their  property,  and  the  invasion  of  their     1876. 
rights,  until  the  year  1866,  and  that  on  the  2nd  of    Tem.^ 


April  of  that  year  they  instituted  an  action  on  the  case 

against  him,  to  recover  damages  therefor,  and  obtained  Berkeley 
a  verdict  for  one  cent  damages,  and  a  judgment  for  Smith 
<508t6 — the  court  certifying  that  the  object  of  this  suit 
was  to  try  a  right,  as  well  as  to  recover  damages. 
This  judgment  was  affirmed  by  the  district  court  of 
appeals,  upon  a  writ  of  error  which  was  awarded  to 
the  defendant.  The  defendant  xjontinuing  the  nui- 
sance afterwards,  the  plaintiffs  instituted  a  second 
action  of  trespass  on  the  case  against  him,  which  re- 
sulted in  a  verdict  for  one  cent  damages,  and  a  judg- 
ment in  their  favor  for  costs,  and  damages. 

The  plaintiffs  claim,  that  their  rights  herein  alleged 
to  have  been  violated  by  the  appellant,  and  the  fact  of 
their  violation,  have  been  determined  by  the  said 
action  at  law,  and  cannot  now  be  questioned.  The 
appellant  insists  that  they  have  not  been  determined 
by  those  actions.  The  court  is  of  opinion,  that  the 
verdict  of  the  jury  being  general,  and  responsive  to 
the  issue  upon  all  the  counts,  is  a  finding  in  favor  of 
the  plaintiffs  on  all  of  them,  which  is  confirmed  by 
the  judgment  of  the  court,  and  establishes  the  plain- 
tiff's right  to  the  east  half  of  the  privy,  to  the  door  in 
the  west  side  of  their  store-house,  and  the  right  of  egress 
and  ingress  through  it,  to  and  from  the  east  side  of  the 
privy,  over  the  appellant's  yard,  and  to  the  communi- 
cation of  light  and  air  through  it  to  their  store-room, 
which  rights  have  been  violated  by  the  appellant,  by 
his  acts  and  doings  aforesaid. 

But  if  the  appellee's  rights  were  not  clearly  estab- 
lished by  the  judgments  at  law,  they  are  clearly  set 
out  and  proved  in  this  chancery  suit;  and  the  court  is 
of.  opinion  that  the  appellees,  their  right  being  clear^ 
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1876.    might  have  pursued  their  remedy  in  a  court  of  equity 

Temi.  ^  without  first  resorting  Jo  a  court  of  law  to  establish 

their  right.    (2  Eden  on  Injunctions,  p.  278;  I-aw  of 


Berkeley  Nuisauce,  Wood,  §  777,  and  cases  cited.) 


V. 


Smith  It  might  be  conceded,  that  the  extension  by  the  ap- 
pellant of  his  store-house  over  the  open  space  in  the 
rear  of  it  and  raising  the  privy  to  a  level  with  the 
second  story  of  the  appellees'  store-house,  would  not 
be  a  substantial  violation  of  the  appellees'  right  to  the 
east  half  of  the  privy,  provided  he  had  made  the 
change,  and  given  the  appellees  ja  commodioaa  and 
convenient  access  to  it,  from  their  second  story,  with- 
out violating  any  other  of  their  rights. 

But  this  he  has  not  done,  and  could  not  do.  What 
right  had  the  appellant  to  block  up  the  appellees' 
door-way  in  their  own  building,  and  thereby  exclude 
light  and  air  from  their  store-room  ?  What  right  had 
he  to  deprive  them  of  egress  and  ingress  through  their 
door,  as  they  had  enjoyed  it  before  he  purchased  his 
lot?  What  right  had  he  to  cut  a  door  through  the 
wall  of  their  house,  as  he  probably  did,  to  give  access 
from  the  second  story  to  the  flat  roof  of  his  store  ex- 
tension, without  their  consent? 

Thus  it  appears  that  whilst  the  raising  of  the  privy 
to  a  higher  level  by  the  appellant  may  not  have  been 
in  itself  a  substantial  violation  of  the  plaintiffs'  right, 
provided  he  gave  them  as  convenient  a  way  of  access 
to  it  over  the  roof  of  the  extension  of  his  store-house 
from  the  second  story  of  their  store-house,  the  execu- 
tion of  the  change  involved  him  necessarily  in  the 
violation  of  other  important  unquestionable  rights  of 
the  plaintiffs,  which  seems  to  be  essential  to  the  com- 
fortable enjoyment  of  their  property. 

The  appellant  purchased  his  store-house  and  lot 
^hen  subject  to  those  rights  of  the  plaintifiGs,  which 


Digitized  by 


Google 


COURT   OF  APPEALS   OP  VIRGINIA.  897 

mast  have  diminished  the  value  of  the  property  he  1876. 

purchased,  and  consequently  the  price  he  had  to  pay  xem.  ^ 
for  it    By  the  improvements  he  has  made  to  bis  store- 


house he  has  added  to  its  value.  He  has  increased  the  Berkeley 
annual  rental  of  it,  according  to  the  proof  in  the  Smith 
cause,  from  f  50  the  first  year  to  $100  or  $150  subse-  ^  ^' 
quently.  But  he  has  done  so  at  the  expense  of  the 
plaintiff,  by  a  reduction  of  the  annual  rental  value  of 
their  property,  according  to^  the  proofs,  from  $50  to 
$75,  and  to  their  permanent  damage  of  five  or  six  hun- 
dred dollars.  And  those  changes  he  made  in  violation 
of  their  ihanifest  rigbts  and  without  their  consent, 
and  whilst  he  was  in  possession  of  their  property  as 
tenant  thereof,  and  they  were  in  tbeir  minority  and  in- 
capable  of  protecting  their  rights.  He  says  they  were 
made  with  the  knowledge  and  approbation  of  their 
guardian.  If  that  were  proved  it  could  not  avail  him^ 
as  the  guardian  had  no  authority  to  consent  to  such 
impairment  of  the  value  of  his  ward's  property.  The 
appellant  had  no  right  to  enhance  the  value  of  his  pro- 
perty by  invading  the  rights  of  the  plaintiffs,  and  de- 
tracting from  the  value  of  their  property,  as  the  re- 
cord clearly  shows  he  has  done.  He  may  have  done  it 
with  no  wilful  design  to  injure  the  plaintiffs,  or  to 
trample  on  their  rights,  and  without  considering  that 
he  was  doing  them  a  wrong  and  injury,  as  is  very  pro- 
bable; but,  nevertheless,  he  has  invaded  their  substan- 
tial rights,  and  done  them  serious  permanent  damage. 
And  now  as  to  the  remedy.  Mr.  Justice  Story  says^ 
when  a  party  builds  so  near  the  house  of  another  as 
to  darken  his  windows  against  the  clear  rights  of  the 
latter,  either  by  contract  or  ancient  possession  (in  this 
case  the  appellant  did  not  build  so  near  as  to  merely 
darken  the  plaintiffi'  windows,  but  actually  blocked  up 

the  door  In  which  were  lights  in  the  plaintiffs'  house. 
Vol.  xxvn— 118 
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1876.     80  as  entirely  to  exclude  the  light  and  air),  in  such  case 

Tenn.    ^b®  eminent  jurist  says  courts  of  equity  will  interfere 

by  injunction  to  prevent  the  nuisance,  as  well  as  to 


Berkeley  remedy  it  if  already  donej  although  an  action  for  damages 
Smith  would  lie  at  law,  for  the  latter  can  in  no  just  sense  be 
deemed  an  adequate  relief  in  such  case.  The  injury  is 
material,  and  operates  daily  to  destroy  or  diminish  the 
comfort  and  use  of  the  neighboring  house,  and  the 
remedy  by  multiplicity  of  actions,  for  the  continuance 
of  it,  would  furnish  no  substantial  compensation.  2 
Stor.  Eq.  Jur.,  §  926. 

Where  ancient  lights  have  existed  for  "upward  of 
twenty  years  undisturbed,  the  owner  of  an  adjoining 
lot  has  no  right  to  obstruct  them,  and,  particularly  so, 
if  the  adjoining  lot  was  owned  by  the  person  who 
built  the  house  containing  the  ancient  lights  at  the 
time  of  building,  and  was  subsequently  sold  by  hinu 
Eden  on  Injunctions,  p.  269,  note  1,  citing  Hobescn 
V.  PiUenger^  1  Green's  Ch.  R.  57. 

Iiy  unction  will  be  awarded  in  such  cases  where  the 
windows  are  ancient  lights,  or  where  the  act  is  in  vio- 
lation of  some  agreement  express  or  impUed.  (2  Eden 
on  Injunctions,  p.  269,  note  (1),  and  cases  cited). 

The  court  is  well  satisfied  that  in  this  case  the 
remedy  at  law  is  wholly  inadequate  for  the  purposes 
of  justice.  They  cannot  but  regard  the  injury  to  the 
appellees  as  of  a  serious  character.  But  they  are  not 
satisfied,  from  all  that  is  shown  by  the  record,  that 
ample  pecuniary  compensation  might  not  be  made 
to  the  appellees  for  the  invasion  of  their  rights, 
and  the  impairment  to  the  value  of  their  property. 
And  as  a  mandatory  injunction  would  subject  the 
other  party  to  serious  inconvenience,  it  would  seem  to 
be  proper  for  a  court  of  chancery  to  direct  an  inquiiy 
before  itself,  whether  the  injury  is  capable  of  being 
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fully  and  abundantly  compensated  by  a  pecuniary  sum,     1876. 
•and  what  sum  would  be  reasonably  adequate.                 ^  TotiT' 
In  Kerr  on  Injunctions  (page  281),  it  is  said,  "the 


-court  will  not  interfere  by  way  of  mandatory  injuno-  Berheicy 
tion  without  taking  into  consideration  the  comparative  Smith 
convenience  and  inconvenience  which  the  granting  or 
withholding  the  injunction  would  cause  to  the  parties. 
If  the  injury  done  is  capable  of  being  ftiUy  and  abun- 
dantly compensated  by  a  pecuniary  sum,  while  the 
inconvenience  to  the  other  party  from  granting  an  in- 
junction would  be  serious,  the  court  will  not  interpose 
by  mandatory  injunction;  but  will  either  direct  an 
inquiry  before  itself,  in  order  to  ascertain  the  measure 
of  damages  that  has  been  actually  sustained,  or  will, 
on  dismissing  the  bill,  reserve  to  the  plaintiff  his  right 
to  proceed  at  law.''  An  action  at  law  could  not  afford 
an  adequate  remedy  for  the  permanent  and  continuing 
injury.  Whilst  in  the  proceeding  in  equity,  he  may 
be  awarded  compensation,  not  only  for  past  injuries, 
but  also  for  the  permanent  and  continued  anticipated 
injury  caused  by  the  appellant's  acts  of  aggression 
upon  their  rights,  already  accomplished,  and  thus 
avoid  a  multiplicity  of  suits  at  law  to  recover  damages 
from  time  to  time,  for  the  continuing  injury,  after  the 
damage  has  been  actually  sustained ;  the  pecuniary  com- 
pensation to  be  awarded  in  lieu  of  all  damages  actually 
incurred,  or  which  may  hereafter  be  incurred,  by  the 
appellee,  from  the  acts  and  doings  of  the  appellant 
complained  of,  and  the  appellees  perpetually  enjoined 
from  the  prosecution  of  other  suits  or  actions  against 
the  appellant  therefor.  In  a  recent  case  of  Isenberg  v. 
The  East  India  House  Estate  Co.y  decided  in  England, 
(The  Jurist,  1864,  part  1,  page  221),  the  lord  chancet 
lor  suspended  the  order  of  the  master  of  the  rolls, 
awarding  a  mandatory  injunction,  and  directed  an  in- 
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1876.     quiry  before  him  for  the  purpose  of  ascertaining  what 

x^.  '  damage  had  been  sustained  by  the  plaintiff,  by  reason 

of  the  buildings  erected  by  the  defendants,  and  what 


Berkeley  ^ould  be  the  proper  amount  of  compensation  to  be 
Smith  paid  by  the  defendants  to  the  plaintiff  as  satisfiEu^tion 
for  such  damages.  The  court,  approving  of  the  decis- 
ion of  the  lord  chancellor,  are  of  opinion  that  it  may 
be  safely  followed  as  a  precedent.  They  are  of  opin- 
ion, therefore,  to  reverse  the  decree  of  the  circuit 
court,  and  suspend  the  mandatory  injunction,  and  to 
remand  the  cause  for  the  purpose  of  directing  the  in- 
quiries before  indicated,  and  then  to  be  proceeded 
with  to  a  final  hearing  and  decree,  as  may  be  right  and 
proper  on  the  case  as  it  may  be  then  presented.  But 
the  appellees  being  the  parties  substantjially  prevailing 
here,  are  entitled  to  their  costs. 

MoNCURB,  P.,  concurred  in  the  opinion  of  Ander- 
5on,J. 

Staples,  J.,  concurred  in  the  results. 

Christian,  J.,  dissented. 

The  decree  was  as  follows: 

The  Courtis  of  opinion,  for  reasons  stated  in  wriidng 
and  filed  with  the  record,  that  whilst  the  rights  of  the 
appellees  are  clear,  the  injury  and  damages  which  they 
have  sustained  are  serious,  and  that  the  corporation 
court  did  not  exceed  its  powers  in  awarding  a  manda- 
tory injunction,  yet  as  the  exercise  of  that  power  is  one 
which  ought  to  be  attended  with  great  caution,  and 
the  court  here  is  not  satisfied  that  the  appellees  may 
not  be  abundantly  compensated  in  damages  by  a  pecu- 
niary sum  for  the  injury  which  they  have  sustained 
It  is  therefore  decreed  and  ordered  that  the  decree  of 
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the  said  corporation  conrt  be  reversed  and  annulled,     1876. 
and  that  the  cause  be  remanded  to  the  said  corporation    xi^.^ 
<50urt  with  instructions  to  direct  an  enquiry  to  be  made 


by  a  jury,  to  be  empannelled  at  its  bar,  to  ascertain  Berkeley 
whether  any  and  what  pecuniary  sum  may  adequately  Smith 
<K)mpensate  the  appellees  for  the  permanent  damages 
which  they  have  sustained  by  the  acts  and  doings  of 
the  appellant;  and  upon  the  return  of  the  verdict  of 
the  jury  to  render  such  decree  as  will  be  right  and 
proper  in  the  case  as  then  presented;  and  in  the  mean- 
time to  suspend  the  order  awarding  a  mandatory  in- 
junction. And  the  appellees  being  the  parties  sub- 
stantially prevailing,  it  is  further  decreed  and  ordered 
that  they  recover  of  the  appellant  their  costs  by  them 
about  their  defence  in  this  behalf  expended. 

Decree  reversed. 
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Cabblls  v.  Purybar  ^  als. 

November  23. 

1876.      W,  in  his  life-time,  made  advancements  to  some  of  his  children.    By  his- 
^^"^  will  he  gave  his  estate  to  his  widow  for  her  life,  and  authorized  her  to 

make  advancements  to  their  children ;  and  he  directed  that  at  her 
death  his  estate,  including  these  advancements,  should  be  equallj^ 
divided  among  his  children.  Mrs.  W  did  make  advancements  to  all 
of  the  children,  but  to  one  much  less  than  to  the  otheis.  She  died  in 
February  1868,  but  the  estate  was  not  ready  for  a  division  until  Octo* 
ber  1874.  Held  :  Interest  should  be  charged  to  each  l^atee  on  the 
excess  of  the  advancements  made  to  him  or  her  from  the  death  of 
Mrs.  W.  in  1868  until  the  time  of  the  division  in  1874. 

Thifl  is  a  sequel  to  the  case  of  Puryear  v.  CabeU  ^ 
ahy  24  Gratt  260,  and  all  the  facts  upon  which  the 
only  question  in  this  appeal  depends,  are  stated  in  that 
report  of  the  case.  That  question  relates  to  the  time 
when  interest  shall  be  charged  upon  the  advancements 
to  the  legatees  by  Colonel  Wilson  and  his  widow,  in 
order  to  effect  the  equality  directed  by  the  testator 
among  his  children. 

When  the  caus6  went  back,  the  court  referred  it  to 
a  commissioner  to  take  an  account  of  the  advance- 
ments, and  of  the  proceeds  of  the  sale  of  the  estate 
made  by  commissioners  in  1874.  Prom  the  report 
of  commissioner  Mosely  it  appeared  that  the  advance- 
ments made  to  all  the  children  by  Colonel  ^Wllson  and 
Mrs.  Wilson,  were  |97,419.82,  and  that  the  estate 
yet  to  be  divided  amounted  to  $83,923.37  as  cash 
on  the  16th  of  October  1874;  the  two  sums  making 
$131,343.19;  and  giving  to  each  legatee  $16,417.89. 
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From  this  sum  the  commissioner  deducted  the  ad-      i876. 
vancements  made  to  each  legateeij  charging  no  interest    ^enn. 


on  the  advancement;   and  showing  the  advancement 

to  be  paid  to  each  legatee  out  of  the  fund  to  be  dis-  Cabells 
tributed.  This  statement  was  excepted  to  by  the  Cab-  Puryear 
ells;  and  a  special  statement  was  made  by  the  com- 
missioner in  accordance  with  their  views.  By  this 
statement,  charging  Mrs.  Puryear  with  the  amount  of 
her  advancements  and  interest  thereon  from  the  death 
of  Mrs.  Wilson  up  to  October  1874,  she  had  received 
mor^than  her  share  by  f  1,618.59;  what  she  had  re- 
ceived was  therefore  left  out  of  the  further  statement 
of  the  account  The  amount  of  advancements  re- 
ceived by  the  other  seven  legatees  was  $81,059.82;  six 
of  them  receiving  sums  ranging  from  $12,090  to 
118,888;  whilst  the  seventh,  Mrs.  Cabell,  received  but 
$8,458.  In  this  statement  each  of  these  legatees  was 
credited  with  one-seventh  of  $81,059.88,  the  amount 
of  the  advancements,  and  also  one  seventh  of  the  sum 
in  hand,  each  of  them  $4,846.19,  making  $16,426.16, 
and  then  was  charged  with  the  amount  of  his  or  her 
advancements,  with  interest  thereon  from  Mrs.  Wil- 
son's death,  in  February  1868,  until  October  16th, 

1874,  when  the  fund  to  be  distributed  was  in  the  hands 
of  the  court;  and  thus  showing  the  amount  which  was 
due  to  each  legatee  to  be  paid  out  of  this  fund. 

The  cause  came  on  to  be  heard  on  the  30th  of  April 

1875,  when  the  court  overruled  the  exception  to  the 
commissioner's  report,  disallowed  interest  on  the  ad- 
vancements, and  made  a  decree  accordingly,  distribut- 
ing the  fund  among  the  eight  legatees.  And  from 
this  decree  the  children  of  Mrs«  Cabell  applied  to  this 
court  for  an  appeal :  which  was  allowed. 

Ould  ^  Ckrrington,  for  the  appellants. 


Digitized  by 


Google 


dsals. 


904  COURT    OF  APPEALS    OF  VIRGINIA. 

1876.        E.  E.  Bovldiny  for  the  appellees. 

November 
Term.  * 

Christian,  J.,  delivered  the  opinion  of  the  coart. 

Cabells 

V. 

Puryear  This  case  is  for  the  second  time  before  this  coart, 
and  is  reported  under  the  name  of  Puryear  ^  als.  v. 
CabeU  ^  als.,  24  Qratt.  260. 

In  the  record  now  before  us,  a  single  question  is  pre- 
sented for  our  consideration.  After  the  case  was  sent 
back  to  the  circuit  court,  that  court  proceeded  to  con- 
vert  the  estate  into  money,  and  by  its  decree  ren^lered 
on  the  80th  April  1875,  directed  a  distribution  thereof 
among  the  legatees.  The  only  error  now  complained 
of  is  that  in  directing  the  several  legatees  to  be  charged 
with  advancements  made  by  the  testator  in  his  life- 
time, and  by  his  widow  in  her  life-time,  no  interest  is 
charged  on  the  amount  of  said  advancements. 

The  appellants  insist  that  the  death  of  the  widow 
was  the  period  fixed  by  the  testator  for  the  division, 
that  that  was  the  date  at  which  all  these  advancements 
were  to  be  brought  into  hotch-pot  and  accounted  for, 
and  that  if  this  division  was  postponed  for  any  cause, 
equality  could  only  be  attained  by  charging  each  lega- 
tee with  interest  from  the  period  fixed  by  the  will  for 
division,  to  wit:  the  date  of  the  death  of  the  widow  of 
the  testator. 

The  circuit  court  refused  to  allow  interest  upon  any 
of  the  advancements  made  to  the  legatees  either  by 
the  testator  or  by  the  widow,  without  respect  to  the 
excess  in  deficiency  of  the  advancements  made  to  the 
different  legatees.  The  appeal  was  allowed  to  bring 
up  for  review  here  this  single  question. 

In  the  consideration  of  this  question  we  are  first  met 
by  the  objection  of  the  appellees,  that  it  is  already  res 
adjvdicaia. 


Digitized  by 


Google 


COURT    OF  APPEALS    OF  VIRGINU.  905 

It  is  insisted  that  the  same  question  was  definitely     1876. 
settled  by  the  opinion  of  this  court  in  Puryear  v.  Oahell^    Tem.*'^ 
^upra.    To  sustain  this  contention,  an  extract  from  the 


opinion  of  Judge  SiapkSj  concurred  in  by  the  other  Cabciu 
judges,  is  relied  on  by  the  appellees*  counsel,  and  Puryear 
which  is  as  follows:  "In  regard  to  the  charge  of  in- 
terest upon  advancements,  no  exception  was  taken  in 
the  court  below  to  the  report  of  the  commissioner  for 
the  failure  to  allow  it;  and  it  may  be  a  question  how 
far  it  is  competent  to  urge  the  objection  in  this  court. 
However  this  may  be,  the  general  rule  is  that  the  lega- 
tee or  distributee  is  to  be  charged  with  the  value  of 
the  advancement  without  interest.  There  is  nothing 
in  the  will  of  Mr.  Wilson  or  the  circumstances  of  this 
•case  which  requires  the  application  of  a  different 
rule/*    24  Gratt.  266-7. 

This  is  the  only  declaration  or  allusion  made  in  the 
opinion  to  the  subject  of  interest.  In  the  decree  of  this 
court  nothing  is  declared  on  the  subject. 

But  a  reference  to  the  record  in  the  case  of  Puryear 
and  Cabell  (24  Gratt)  will  make  it  perfectly  apparent 
that  neither  Judge  Staples^  opinion  nor  the  decree  of 
the  court  in  that  case  had  the  remotest  reference  to 
the  question  raised  upon  the  record  now  before  us.  In 
that  case  the  proposition  of  the  counsel  of  the  Cabells 
(the  question  not  being  raised  by  any  exception  to  the 
commissioner's  report)  was  that,  on  advancements  made 
by  the  testator  in  his  life-time  interest  should  be 
charged  from  his  deaths  and  on  advancements  made  by 
his  widow  (the  life-tenant)  interest  should  be  charged 
from  the  time  they  were  respectively  received  by  the  legatees. 
It  was  in  reference  to  this  proposition  that  Judge 
Staples  expressed  the  opinion  (undoubtedly  correct) 
that  "the  general  rule  is  that  the  legatee  or  distributee 
Vol.  xxvn— 114 
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1876.    is  to  be  charged  with  the  value  of  the  advancement 
T«m.    without  interest" 


The  question  now  before  us  is  a  very  diffiarent  one. 

Cabdis  Jq  t|j^  former  case,  the  question  was,  if  made  at  all  by 
Puryear  the  pleadings,  whether  interest  should  be  charged  from 
the  death  of  the  testator  on  advancements  made  by 
him,  and  from  the  date  of  their  receipt  on  advance^ 
ments  made  by  the  widow.  In  the  case  before  us  the 
question  is,  if  the  death  of  the  widow  is  the  date  of 
distribution,  must  not  interest  be  charged  from  that 
date  to  the  day  of  actual  distribution  among  the  lega- 
tees. This  is  wholly  a  different  question,  and  it  is  one 
which  not  only  did  not  arise  but  could  not  have  arisen 
in  the  former  case.  At  that  time  the  fund  for  distri* 
bution  was  not  in  the  hands  of  the  court  That  fund 
was  made  up  of  sales  of  real  estate  which  had  not  been 
collected,  if  indeed  it  had  been  sold,  and  of  rents  and 
profits  of  the  same  for  a  very  brief  period.  The 
death  of  Mrs.  Wilson,  the  time  fixed  by  the  will  for 
the  distribution,  and  accounting  for  the  respective  ad- 
vancements, had  occurred  only  a  few  months  before 
the  filing  of  the  bill  in  the  former  case;  and  therefore 
the  question  of  charging  interest  as  now  raised  could 
not  and  did  not  arise  in  that  case. 

The  court  is  therefore  of  opinion  that  the  question 
raised  in  this  appeal  is  not  res  adjudicaUiy  not  having 
been  before  raised  or  passed  upon  in  this  case. 

The  court  is  further  of  opinion,  that  the  decree  of 
the  circuit  court  is  erroneous,  so  far  as  it  fails  to 
charge  interest  on  any  part  of  the  advancements  made 
to  the  legatees  respectively,  without  respect  to  the  ex- 
cess or  deficiency  in  such  advancements,  on  the  date 
when  equal  distribution  was  to  be  made. 

The  will  of  the  testator,  Nathaniel  Wilson,  contains 
the  following  clause : 
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6th.  ^^At  the  death  of  my  said  wife,  Sarah,  the  whole     i876. 
of  my  estate,  both  real  and  personal,  to  be  equally    totoi.*' 


divided   between    my   following  named   children,  to 

wit:"  (naming  them)  **to  them  and  their  heirs  forever;  ^^^^^ 
such  of  them  as  have  already  received  or  who  may  Puryear 
hereafter  receive  a  part  of  my  estate  to  account  for  U 
upon  a  division.*^  In  a  former  clause  of  his  will  the 
testator  had  given  to  his  wife  for  life,  subject  to  cer- 
tain bequests,  all  his  real  and  personal  estate,  to  be 
held,  controlled  and  managed  by  her,  at  her  entire 
discretion;  and  he  authorized  her,  as  her  children  be- 
came of  age  or  married,  to  give  them  or  either  of  them 
such  part  of  her  estate  as  she  might  think  she  could 
spare:  she  being  the  sole  judge  of  it  in  every  respect. 
Advancements^  had  been  made  by  Mrs.  Wilson  in 
her  life-time  of  large  amounts  to  all  of  the  children, 
except  to  Mrs.  Cabell.  Mrs.  Puryear  had  received 
her  full  share  of  the  estate;  and  the  other  children 
had  received — some  over  $12,000,  others  over  $13,000, 
while  Mrs.  Cabell  had  received  only  $8,453.  Now  the 
testamentary  scheme  of  Mr.  Wilson  was,  that  hi& 
whole  estate  should  be  equally  distributed  among  the 
legatees  at  the  death  of  Mrs.  Wilson.  T^iat  was  the 
time  fixed  as  the  period  of  distribution,  and  at  that 
time  they  were  to  account  for  the  advancements  which 
had  been  made  prior  to  the  death  of  Mrs.  Wilson  to 
each  of  the  legatees  respectively.  If  on  that  day  the 
distribution  could  have  been  made,  the  mode  of  distri- 
bution would  have  been  that  adopted  by  the  circuit 
court — that  is,  making  each  party  equal  by  reducing 
the  excess  and  making  up  the  deficiency  between  the 
legatees  without  interest.  But  the  distribution  was 
not  made  until  more  than  six  years  after  Mrs.  Wilson*^ 
death,  and  for  that  period  six  or  seven  of  the  legatees 
^  held  in  their  hands  large  amounts  in  excess  of  what 
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1876.  they  were  entitled  to  upon  an  equal  distribution.  This 
T«m.^'^  plainly  was  not  their  property,  but  belonged  to  the 
estate,  and  having  enjoyed  the  use  of  it  they  ought  to 


Cabciu  bg  charged  with  interest  The  principle  upon  which 
Puryear  the  general  rule  stated  by  Judge  Staples  in  Pun/ear 
V.  Cabells  {supra)  rests  is  this,  that  the  party  advanced 
is  not  to  be  charged  with  interest,  because  the  ad- 
vancement in  his  hands  is  no  part  of  the  estate;  it  be^ 
longs  to  him,  and  he  cannot  be  charged  interest  on  his 
own,  unless  there  be  something  in  the  will  subjecting 
it  to  such  a  charge. 

In  the  case  before  us,  the  excess  held  by  the  several 
legatees  over  and  above  the  amount  they  were  entitled 
to  on  the  date  fixed  by  the  testator  as  the  period  of 
distribution  was  the  property  of  the  estate,  in  which 
all  the  distributees  were  equally  interested,  and  upon 
this  excess  in  their  hands  they  must  be  charged  with 
interest  from  the  6th  February  1868,  the  date  of  Mrs. 
Wilson's  death,  to  the  15th  October  1874,  the  date  on 
which  the  fund  was  in  a  condition  to  be  distributed,  as 
shown  by  the  alternate  statement  made  by  the  commis- 
sioner. 

The  court  is  therefore  of  opinion  that  the  said  decree 
of  the  said  circuit  court  be  reversed  with  costs,  and 
the  cause  remanded  to  said  circuit  court  for  further 
proceedings  to  be  had  therein  in  accordance  with  the 
principles  herein  announced. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated  in  writing 
and  filed  with  the  record,  that  the  said  decree  of  the 
said  circuit  court  is  erroneous,  so  fiEir  as  it  omits  to 
<;harge  with  interest  those  legatees  whose  a^dvance- 
ments,  made  prior  to  the  death  of  Mrs.  Wilson,  were  m  ^ 
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excess  of  the  amounts  they  were  respectively  entitled     1876. 
to  upon  an  eqaal  distribation  of  the  whole  estate  of    i^emi. 


&  als. 


the  testator,  if  it  could  have  been  made  on  that  day; 

this  court  being  of  opinion  that  the  period  of  distribu-  ^abeUs 
tion  fixed  by  the  testator  was  the  date  of  the  death  of  iHiryear 
Mrs.  Wilson;  and  that  all  the  legatees  who  on  that 
day  held  an  excess  of  the  amounts  advanced  to  them 
over  what  was  an  equal  share  of  the  advancements 
made  prior  to  the  death  of  Mrs.  Wilson,  should  be 
charged  with  interest  on  such  excess  from  the  period 
of  Mrs.  Wilson's  death,  to  wit:  the  5th  of  February 
1868,  to  the  15th  October  1874,  the  period  when  the 
fund  arising  from  the  sale  of  the  real  estate  may  be 
considered  as  in  the  hands  of  the  court  for  distribution, 
and  that  interest  be  allowed  on  the  deficiency  of  ad- 
vancements to  Mrs.  Cabell,  according  to  the  principles 
of  the  alternate  statement  made  by  commissioner. 

It  is  therefore  decreed  and  ordered  that  for  this  error 
the  said  decree  of  said  circuit  court  be  reversed  and 
annulled,  but  be  affirmed  in  all  other  respects,  and 
that  the  appellants  recover  against  the  appellees  their 
costs  expended  in  the  prosecution  of  their  appeals  here. 
And  the  cause  is  remanded  to  said  circuit  court,  to  be 
further  proceeded  in  in  accordance  with  the  principles 
herein  declared. 

Dborbb  rbvbrsbd. 
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Jeter  v.  Board  ^  als. 

December  7. 

1876.      Upon  the  petition  of  B  and  others  for  the  establishment  of  a  load,  the 
l^ovembcr  county  court,  in  February  1 87 1,  made  an  order  that  M,  road  commis- 

sioner, do  view  the  route  proposed  for  the  road  and  report,  &c.  In 
July,  T,  the  road  commissioner  of  the  township  in  which  the  road 
would  lie,  made  a  report,  stating,  that  as  to  a  part  of  the  road  there 
was  no  objection,  and  only  J  claimed  damages.  There  was  an  order 
of  court  establishing  that  part  of  the  road  not  objected  to,  and  a  sum- 
mons to  J,  who  appeared  and  asked  for  a  writ  of  ad  quod  damnum  ; 
which  was  ordered  and  executed  and  returned.  The  case  was  then 
continued  on  motion  of  J.  At  a  subsequent  term  J  moved  the  court 
to  quash  the  return  of  the  commissioner,  which  was  done;  and  then, 
at  the  same  term,  B  and  the  other  petitioners  applied  again  for  the 
road,  and  there  was  an  order  for  a  view;  &c  And  B,  &c.,  appealed 
from  the  order  quashing  the  report. — Held  : 

1.  M  having  been  the  commissioner  when  the  order  directing  the 

report  was  made,  and  he  having  been  succeeded  in  that  office 
by  T,  the  name  of  M  in  the  order  was  surplusage,  and  it  was 
proper  for  T  to  make  the  report 

2.  But  if  the  objection  would  ever  have  been  a  good  one,  it  was 

not  made  at  the  proper  time,  and  was  waived  by  J's  applying 
for  a  writ  of  ad  quod  damnum,  moving  for  a  continuance  of 
the  case,  and  contesting  it  on  other  grounds. 

3.  The  provisions  of  the  statute  in  relation  to  yards,  gardens,  Jbc., 

and  as  to  a  map  or  diagram  of  the  route,  are  merely  directory, 
and  if  any  of  them  are  not  complied  with,  objection  to  the 
report  on  that  ground  must  be  made  in  due  time,  or  it  will  be 
considered  as  waived.  In  this  case  it  was  not  made  in  doe 
time,  and  was,  in  effect,  waived. 

4.  There  may  be  an  appeal  as  of  right  from  an  interlocutory  order 

of  a  county  court  in  a  controversy  concerning  the  establish- 
ment of  a  road. 
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5.  The  judgment  of  the  county  court  was  final.    As  to  much  the       1876. 
larger  part  of  the  road,  it  had  been  established  by  a  previous  November 
order  of  the  court,  and  the  order  quashing  the  report  put  an 
end  to  the  cause  in  that  court.    The  order  for  another  view  of 
the  route  was  a  new  proceeding.  *'  ^ 


The  case  is  folly  stated  in  the  opinion  of  the  court. 

J.  F.  Johnston^  for  the  appellant. 

Gfriffiriy  for  the  appellees. 

MoNCURB,  P.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  and  supersedeas  to  a  judgment 
of  the  circuit  court  of  Bedford  county,  reversing  a 
judgment  of  the  county  court  of  said  county  in  a  con- 
troversy concerning  a  roadway.  The  following  is  a 
statement  of  the  case : 

On  the  28th  day  of  February  1871,  James  G.  Board 
and  fourteen  others  filed  their  petition  in  said  county 
court  for  the  establishment  of  a  public  road  in  said 
county  (which  petition  is  copied  in  the  record):  and  on 
the  same  day,  on  their  motion,  it  was  ordered  "that 
Michael  T.  Mattox,  road  commissioner,  do  view  the 
route  proposed  for  said  road,  and  make  report  thereof 
to  court,  together  with  all  matters  required  by  law.** 

On  the  25th  day  of  July  1871,  Thomas  J.  Thomasson, 
the  road  commissioner  in  the  township  of  Chambliss- 
burg,  in  which  the  proposed  road  was  to  run,  he  hav- 
ing qualified  as  such  since  the  said  order  of  February 
term  was  entered,  made  a  report  in  pursuance  of  the 
said  order  (which  report  is  also  copied  in  the  record). 
After  setting  out  therein  the  route  of  the  proposed 
road,  and  recommending  that  it  be  established  accord- 
ingly, the  commissioner  makes  the  following  state- 


Board 

&a1s. 
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1876.     ment:   "Clement  L.  Dickerson,  Green    B.  Meadow 

Temi.  ^  John  A,  Watson,  David  S.  Rininger  and  J.  G.  Boaid 

claim  no  damages.     A.  M.  Jeter  does  claim  damages. 


Jeter  j^^^  William  A.  Wingfield,  one  of  the  parties  owning 
Board  the  Kasey  tract,  being  unable  to  attend,  sent  a  note 
directing  me  to  place  the  road  on  the  best  location, 
from  which  I  infer  that  there  is  no  claim  for  damages 
on  their  part;  and  there  is  none  as  to  the  mill  tract  be- 
longing to  Meador,  Wingfield  and  Kasey.  The  road 
is  nearly  twoand-a-half  miles  long,  and  runs  through 
the  lands  of  Mr.  Jeter,  a  little  more  than  one-half 
mile.  I  think  fifty  dollars  would  be  a  sufficient  allow- 
ance to  him  for  damages.**  The  commissioner  then 
proceeds  to  assign  his  reasons  for  thinking  that  "the 
road  is  a  great  public  necessity."  And  he  concludes 
his  report  by  saying,  that  "at  the  request  of  the  land- 
holders on  the  route  it  is  recommended  that  the  .route 
from  the  mill  to  the  Carter's  island  road  be  imme- 
diately located,  as  there  is  no  objection  on  that  part, 
and  it  could  thus  be  opened  with  the  labor  due  on 
roads." 

On  the  same  day  on  which  the  report  was  made,  it 
was  "  ordered  that  the  road  be  established  according 
to  said  report,  from  the  mill  of  Meador,  Wingfield 
and  Kasey,  to  the  Carter's  island  road,  and  that  a  sum- 
mons be  awarded  against  A.  M.  Jeter,  proprietor  of 
the  residue  of  the  land  through  which  said  road  is  pro- 
posed." 

On  the  28th  day  of  November  1871,  the  summons 
theretofore  awarded  against  A.  M.  Jeter  having  been 
returned,  on  his  motion  it  was^  ordered  that  a  writ  of 
ad  quod  damnum  be  awarded  him  in  this  case,  to  be 
executed  by  the  sheriflT  of  this  county  on  the  16th  day 
of  December  next." 

The  writ  was  accordingly  issued  and  executed;  and 
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on  the  18th  day  of  December  1871  the  sheriff  returned     1876. 
the  writ  with  the  inquisition  thereto  annexed,  from     Term. 


V, 

oai 


which  it  appears  to  have  been  found  that  the  road 

**wiil  be  of  the  damage  of  ninety-six    dollars    and     J^^^^ 
twenty-five  cents  to  the  said  A.  M.  Jeter."  Bowd 

The  next  order  in  the  case  was  made  on  the  26th  day 
of  November  1872,  when  on  the  motion  of  the  defen- 
dant, A.  M.  Jeter,  the  case  was  continued  until  the 
next  term  of  the  court,  but  at  his  costs. 

On  the  24th  day  of  December  1872,  for  reasons  ap- 
pearing to  the  court,  it  was  ordered  that  the  case  be 
continued  until  the  next  term. 

On  the  28th  day  of  January  1873,  an  order  was 
made  in  the  case  in  these  words:  ^'This  day  came 
again  the  parties  by  their  attorneys,  and  the  said  de- 
fendant moved  the  court  to  quash  the  report  of  the 
road  commissioner  made  on  this  petition,  because  he 
says  the  same  does  not  report  upon  the  matters  and 
things  required  by  law.  On  consideration  of  which 
motion  the  court  doth  quash  the  said  report,  and  it  is 
considered  by  the  court  that  the  defendant  recover 
against  the  petitioners  his  costs  by  him  about  his  de- 
fence in  this  behalf  expended  since  the  report  of  com- 
missioner was  returned.  And  on*motion  of  said  peti- 
tioners, it  is  ordered  that  the  commissioner  of  roads  in 
the  township  of  Chamblissburg,  in  this  county,  do 
make  another  view  of  the  route  for  road  proposed  by 
said  petitioners,  and  report  to  court  the  conveniences 
that  will  result  as  well  to  individuals  as  to  the  public^ 
in  case  said  road  is  established  as  proposed,  and  espe- 
cially whether  any  yard,  garden,  orchard,  or  any  part 
thereof  will  in  such  case  have  to  be  taken. 

During  the  same  term,  and  on  the  7th  day  of  Feb- 
ruary 1878,  the  petitioners  moved  the  court  to  set 

aside  its  said  judgment  against  them  and  grant  them  a 
Vol.  xxvn — 116 
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1876.  new  hearing;  which  motion  the  court  overruled.  And 
Tom.  ^^  the  motion  of  the  petitioners,  they  were  allowed  an 
appeal  from  the  said  judgment  upon  their  giving  bond 


Jeter     ^8  required  by  law  in  the  penalty  of  $100,  with  good 

Board    security,  conditioned  according  to  law. 

^  ^'  On  the  6th  day  of  May  1873,  the  appeal  came  on  to 
be  heard  in  the  circuit  court  of  said  county,  when  the 
said  court  was  '^of  opinion  that  the  appellee  after 
having  appeared  to  the  said  motion,  and  moved  for 
and  obtained  a  writ  of  ad  quod  damnum^  and  after  hav- 
ing obtained  a  continuance  of  the  cause  upon  the 
return  of  the  inquisition,  had  no  right  to  make  a  mo- 
tion to  quash  for  any  defect  in  the  report  or  proceed- 
ings before  that  time;  but  by  his  appearance  to  make 
defence,  and  asking  for  a  writ  of  ad  quod  damnttm^  and 
again  appearing  and  asking  for  acohtinuance  after  the 
inquisition  was  returned,  he  waived  his  right  of  objec- 
tion to  the  report  of  the  view  of  the  road,  or  to  the 
proceedings  had  on  the  case  for  any  defect  therein  up 
to  that  time;  and  moreover,  if  it  had  been  proper  to 
quash  at  all  in  that  state  of  the  proceedings,  the  report 
ought  not  to  have  been  quashed  as  to  that  part  of  the 
road  which  had  already  been  established  by  the  con- 
sent of  the  landholders,  through  whose  lands  it  passed, 
and  therefore  the  county  court  erred  in  quashing  the 
said  report."  And  therefore  it  was  considered  by  the 
court  that  the  said  judgment  of  the  county  court  be 
reversed  and  annulled,  and  that  the  appellants  recover 
against  the  appellee  their  costs  by  them  about  their 
said  appeal  in  that  behalf  expended.  And  the  circuit 
court  proceeding  to  render  such  judgment  as  the  county 
court  ought  to  have  given,  it  was  considered  by  the 
court  that  the  said  motion  to  quash  the  said  report  be 
overruled;  and  by  consent  of  the  parties,  and  for  rea- 
sons appearing  to  the  court,  it  was  ^^  ordered  that  the 
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6aid  cause  be  remanded  to  the  said  coanty  court  for     1876. 
further  proceediugs  to  be  had  therein  in  the  case  on    T«m!*' 


the  said  inquisition;  but  this  consent  to  remand  the 

<5ase  to  the  county  court  is  without  prejudice  to  the  J^** 
right  of  either  party  to  appeal  from  this  decision  if  so  Board 
advised."  ^^• 

To  the  said  judgment  of  the  said  circuit  court  the 
said  A.  M.  Jeter  applied  to  a  judge  of  this  court  for  a 
writ  of  error  and  supersedeas^  which  were  accordingly 
awarded.  And  that  is  the  case  which  this  court  has 
now  to  dispose  of. 

Three  errors  are  assigned  in  the  petition,  which  the 
court  will  consider  in  their  order  of  assignment. 

1.  The  first  assignment  of  error  is,  that  "  on  the 
motion  of  the  petitioners  for  the  road,  Michael  T.  MaU 
ioz^  road  commissioner,  was  ordered  to  view  the  route 
proposed  and  report  to  court.  No  other  person  was 
directed  or  had  any  authority  from  the  court  to  make 
such  view  or  report.  Upon  this  order  Thomas  J. 
Thomasson  undertook  to  act,  and  made  the  report  in 
this  case,  so  that  there  was  really  no  report  upon  which 
the  county  court  could  base  any  proceedings." 

The  court  is  of  opinion  that  the  judgment  of  the  cir- 
cuit court  is  not  erroneous  in  that  respect.  It  seems 
that  Mattoz  was  road  commissioner  in  Chamblissburg 
township,  where  the  route  of  the  proposed  road  is 
situate,  on  the  28th  of  February  1871,  when  the  order 
was  made  for  the  view  of  the  route;  and  therefore  he 
was  directed  to  make  the  view  and  report.  But  he  did 
not  make  them  during  his  term  of  office,  after  the  ex- 
piration of  which,  Thomas  J.  Thomasson,  who  was 
elected  and  qualified  as  his  successor,  made  the  said 
view  and  report,  which  it  was  proper  for  him  to  do 
under  the  order  which  had  already  been  made;  and 
there  was  no  necessity  for  a  new  order,  or  an  amend- 
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1876.  ment  of  the  order,  substitating  his  name  for  that  of 
x^/^"^  Mattox.  The  name  of  Mattox  was  inserted  in  the 
order,  becaose  he  happened  to  be  road  commissioner  in 


J«ter     f^Y^Q  township  when  the  order  was  made.    Had  his  name 


V. 


Board  not  been  mentioned,  bat  the  order  had  directed  the 
*  ^'  road  commissioner  of  the  township  to  make  the  view 
and  report,  the  meaning  of  the  order  would  have  been 
precisely  the  same — Mattox  being  then  the  road  com- 
missioner for  that  township.  If  the  order  had  been  in 
that  form,  it  would  not  have  been  contended  that  it 
could  only  be  executed  by  the  road  commissioner  who 
happened  to  be  in  office  at  the  date  of  the  order,  and 
not  by  one  who  came  into  office  a  month  or  two  there- 
after. The  name  of  Mattox  in  the  order  was  mere 
surplusage.  He  was  named  therein,  not  because  of 
his  peculiar  fitness  to  perform  the  duty  therein  men- 
tioned, but  because  he  was  road  commissioner  of  the 
township.  When  he  ceased  to  be  such  commissioner, 
he  ceased  to  have  power  to  perform  the  duty;  and 
when  ThomasBon  became  his  successor,  it  became 
proper  for  him  to  perform  the  duty  as  he  did.  But 
if  the  objection  would  ever  have  been  a  good  one,  it 
was  not  made  at  the  proper  time,  and  was  waived  by 
the  appellant  by  applying  for  a  writ  of  ad  quod  damnum^ 
moving  for  a  continuance  of  the  case,  and  contesting 
it  on  other  grounds. 

The  cases  cited  by  the  counsel  for  the  appellees  fully 
sustain  this  view,  viz :  Carpenter  ^  cds.  v.  Siww,  8  Leigh 
676;  Lewis  "7.  Washington^  5  Gratt  265;  and  Mitchell 
V.  Thorntons  ^  als.,  21  Gratt.  164. 

2.  The  second  assignment  of  error  is,  that  "if  the 
said  Thomasson  had  the  authority,  the  report  made 
by  him  is  fatally  defective,  and  ought  to  have  been 
quashed.  The  act  makes  it  the  duty  of  the  commis- 
sioner to  report  especially  whether  any  yard,  garden, 
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orchard,  or  any  part  thereof  will  be  taken  if  the  road  1876. 

is  established.    The  report  is  wholly  silent  as  to  this,  Tcnn. 
and  is  therefore  fiE^tally  defective.    The  act  further  pro- 


vides that  a  map  or  diagram  of  the  route  shall  be  re-     J*^*' 
turned  with  the  report    No  map  or  diagram  was  re-    Board 
turned  with  the  report  made  in    this  case.     This  is 
another  defect    The  county  court  therefore  could  not 
have  done  otherwise  than  quash  the  report;  and  the 
circuit  court  erred  in  reversing  that  judgment" 

The  provisions  of  the  law  in  regard  to  the  matters 
referred  to  in  that  assignment  of  error  are  directory 
merely,  and  if  any  of  them  be  not  complied  with,  ob- 
jection to  the  report  on  that  ground  must  be  made  in 
due  time,  or  it  will  be  considered  as  having  been 
waived.  Id.  In  this  case  it  was  not  made  in  due  time, 
and  was  in  eflfect  waived.  The  report  was  returned  on 
the  25th  of  July  1871,  whereupon  the  appellant  was 
ordered  to  be  summoned  to  appear  on  the  first  day  of 
the  next  term  of  the  county  court  to  show  cause,  if 
any  he  could,  why  the  said  road  should  not  be  opened 
as  proposed.  He  was  accordingly  summoned,  and  ap- 
peared on  the  28th  day  of  November  1871.  But  he 
made  no  objection  to  the  report  On  the  contrary  a 
writ  of  ad  qaxd  damnum  was,  on  his  motion,  awarded 
him  in  the  case,  which  was  duly  executed  and  returned. 
And  the  controversy  seems  to  have  thenceforward  pro- 
ceeded solely  on  the  matter  of  the  inquisition,  the 
case  having  been  twice  continued,  and  once  on  the 
motion  of  the  appellant,  until  the  28th  day  of  January 
1873,  when  for  the  first  time  a  motion  was  made  by  the 
appellant  to  quash  the  report,  because,  as  he  said,  it 
did  not  report  upon  the  matters  and  things  required  by 
law,  and  the  report  was  accordingly  quashed.  No 
doubt  the  defects  in  the  report  now  complained  of  by 
the  appellant  were  unimportant  to  him,  or  he  would 
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1876.    have  made  the  objection  on  that  ground  in  doe  time. 
Term,    ^o  part  of  hifl  yard,  garden  or  orchard  may  have  been 


I 


in  any  danger  of  being  taken  if  the  proposed  road 

J^^     should  be  established.    And  the  route  of  the  proposed 

Board    road  may  have  been  well  defined  and  understood  witb- 

'    out  the  aid  of  a  map  or  diagram.    And  therefore  he 

may  have  made  no  objection   on  that  ground,  but 

moved  at  once  for  a  writ  of  ad  quod  damnum. 

3.  The  third  and  last  assignment  of  error  is,  that 
"the  order  of  the  county  court  from  which  the  appeal 
was  taken  was  interlocutory  and  not  final.  The  appeal 
was  therefore  prematurely  taken,  and  ought  to  have 
been  dismissed  by  the  circuit  court  See  TremUian 
V.  Louisa  BaUroad  Oo.^  and  Hancock  v.  Richmond  ^ 
Petersburg  Railroad  Co.,  3  Gratt.,  pp.  812,  313;  and 
Bohn  V.  Sheppardj  4  Munf.,  p.  403." 

The  court  is  of  opinion  that  the  judgment  of  the 
circuit  court  is  not  erroneous  on  that  ground,  for  two 
reasons:  Ist.  because  there  may  be  an  appeal  of  right 
from  an  interlocutory  order  of  a  county  court  in  a  con- 
troversy concerning  a  roadway;  and  2dly,  the  order 
appealed  from  in  this  case  was  in  fact  final  and  not  in- 
terlocutory in  its  character. 

1st.  There  may  be  an  appeal  of  right  from  such  an 
order.  Neither  in  the  first,  nor  in  the  second  section  of 
chapter  178  of  the  Code,  page  1136,  is  it  required  that 
the  order  in  a  controversy  concerning  a  roadway  shall 
be  "  final,"  in  order  that  a  person  may  appeal  therefrom ; 
but  in  each  section  a  right  of  appeal  is  given  to  any 
person  who  thinks  himself  aggrieved  by  any  order  in 
such  a  controversy;  while  the  word  "final"  is  in  the 
second  section  expressly  applied  "  to  any  civil  case 
wherein  there  is  a  Jinal  judgment,  decree  or  order," 
which  words  could  not  have  been  intended  to  embrace 
the  case  of  an  appeal  of  right  in  a  controversy  con- 
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cerniog  a  roadway,  and  which  had  been  expressly  and     1876. 
separately  mentioned  and  provided  for  in  the  previous    totu 


V. 

oar< 
&a1s. 


part  of  the  section.  

There  would  seem  to  be  no  room  for  doubt  in  re-     J^^ 

V. 

gard  to  the  correctness  of  this  construction,  unless  the  Board 
eases  referred  to  and  relied  on  by  the  counsel  for  the 
appellant  in  the  petition  for  a  writ  of  error  and  super- 
sedeas in  this  case  are  to  the  contrary.  The  court  is  of 
opinion  that  those  cases  are  not  to  the  contrary.  Two 
of  them  are — TreviUan  v.  Louisa  Railroad  Co.,  8  Gratt. 
812,  and  Hancock  v.  Richmond  ^  Petersburg  Railroad 
Co. J  Id.  818.  The  reporter's  marginal  abstract  of  the 
decision  in  the  former  case  would  seem  to  indicate 
that  the  decision  was  as  contended  for  by  the  appel- 
lant. That  abstract  is  in  these  words:  "  In  controver- 
sies concerning  roads,  no  appeal  or  supersedeas  lies  to 
an  interlocutory  order  of  the  county  court/'  But  if  we 
consider  that  case  in  connection  with  the  latter,  which 
immediately  follows  it  in  the  report,  we  can  have  no 
difficulty  in  seeing  that  they  do  not  apply  to  this  case. 
In  the  case  of  Hancock  v.  Richmond  ^  Petersburg  Rail- 
road Co.y  Baldwin^  J.,  in  delivering  the  opinion  of  the 
court  (which  he  also  did  in  the  former  case)  said :  "  The 
court  is  of  opinion  that  the  law  authorizing  appeals,  as 
of  right  from  orders  of  the  county  courts  in  controver- 
sies concerning  roads,  is  applicable  only  to  a  contro- 
versy concerning  the  establishment  of  a  road,  and  not 
to  a  collateral  controversy  concerning  the  damages  oc- 
casioned by  a  road  already  established;  and  that  in 
such  collateral  controversy  the  order  of  the  county 
court  can  be  revised  by  the  circuit  court  only  by  means 
of  a  writ  of  supersedeas;  and  that  where  the  order  of 
the  county  court  is  not  final,  but  interlocutory  only,  it 
cannot  be  revised  by  the  circuit  court  in  any  mode  of 
proceeding."    In  neither  of  those  cases  was  the  con- 
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1876.  troversy  concerniDg  the  establishment  of  a  road ;  bat 
Term,  in  ©ach  of  them  there  was  a  collateral  contfoversy  con- 
cerniDg the  damages  occasioned  by  a  road  already 


J**^  established.  And  therefore  an  appeal  of  right  did  not 
Board  exist  in  either  of  them.  The  only  mode  of  reversing 
the  judgment  in  either  case  was  by  a  supersedeas^  and 
that  remedy  did  not  exist  in  the  then  state  of  the  case, 
because  the  judgment  was  not  final.  In  the  case  under 
consideration,  the  controversy  is  concerning  the  estab- 
lishment of  a  road,  and  the  law  authorizing  appeals  as 
of  right  unquestionably  applies  to  it.  The  only  other 
case  relied  on  is  that  of  Bohn  v.  Sheppard^  4  Mun£ 
403.  In  that  case,  it  was  held  that  an  appeal  from  an 
order  of  court  granting  administration  of  an  estate, 
being  taken  before  the  court  has  proceeded  to  direct 
bond  and  security  to  be  given,  or  to  prescribe  the 
amount  of  the  bond,  is  premature,  and  ought  to  be 
dismissed,  as  improvidently  allowed.  The  only  ques- 
tion was,  whether  the  order  appealed  from  (considered 
either  as  interlocutory  or  final)  was  sufficiently  pei^ 
fected  for  an  appeal  at  the  time  it  was  taken.  But, 
2dly,  the  order  appealed  from  in  this  case  was,  in 
effect,  final,  and  not  interlocutory  in  its  character. 
Certainly  it  was  final  as  to  all  of  the  proposed  road,  ex- 
cept that  part  of  it  which  was  to  run  through  the  land 
of  the  appellant,  for  all  of  it  except  that  part,  in  other 
words,  about  four^fifths  of  the  whole  proposed  road 
was  established  by  the  order  of  the  county  court  made 
on  the  25th  day  of  July  1871.  And  though  the  con- 
troversy was  continued  thereafter  as  to  the  residue  of 
the  proposed  road,  it  was  ended  in  the  said  court  by  a 
final  order  made  in  the  proceeding  at  January  term 
1873,  from  which  order  the  appeal  to  the  circuit  court 
was  taken.  To  be  sure,  an  order  for  another  view  of 
the  route  of  the  road  was  at  the  same  time  made  on 
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the  motion  of  the  petitioners,  but  that  was  a  new  pro-     1876. 
ceeding/and  did  not  affect  the  finality  of  the  order    xim. 


which  had  ended  the  former  proceeding.  

The  court  is  therefore  of  opinion  that  there  is  no  J^^ 
«rror  in  the  judecment  of  the  circuit  court,  and  that  it  Board 
ought  to  be  affirmed. 

JUBGMBNT  AFFIRMED. 


YoL.  xxvn— 116 
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Tcnn. 


Simmons  v.  Ltles  ^  al$. 

December  7. 

1876.      I.  A  vendor  of  land,  who  has  retained  the  title,  files  a  bill  against  the 
November  widow  and  infant  children  of  the  vendee,  for  a  sale  of  the  land  to 

satisfy  his  debt.  The  widow  answers,  claiming  dower  in  the  land 
subject  to  the  vendor's  lien.  Judgment  creditors  of  the  vendee  may 
make  themselves  parties  to  the  cause,  and  have  the  land,  subject  to 
the  vendor's  lien  and  the  widow's  dower,  applied  to  the  payment  of 
their  debts. 

II.  In  such  case  the  debt  of  the  vendor  is  ascertained,  and  a  commissioner 
is  appointed  to  sell  the  land.  He  reports  that  a  friend  of  the  widow 
and  children  of  the  vendee  has  paid  to  the  vendor  his  debt,  and 
therefore  he  did  not  sell  the  land.  The  vendor  them  ceases  to  be  in- 
terested in  the  case,  and  it  becomes  the  suit  of  the  creditors  of  the 
vendee. 

III.  In  such  a  case  a  conmxissioner  is  directed  to  settle  the  account  of  die 
administrator  of  the  vendee,  to  take  an  account  of  the  vendee's  debts 
and  their  priorities,  and  also  of  the  present  value  of  the  widow's 
dower  in  the  land;  and  before  the  commissioner  makes  report  the 
court  decrees  a  sale  of  the  land.    Held  : 

1.  It  was  premature  to  decree  a  sale  of  the  land  before  the  debts  of 
the  vendee  and  their  priorities  were  ascertained,  and  a  settle- 
ment of  the  administration  account  was  made. 

2.  It  was  also  error  to  decree  a  sale  of  the  land  until  the  widow's 
dower  was  assigned  to  her  in  kind,  or  it  was  ascertained  that 
it  could  not  be  so  assigned,  and  a  moneyed  compensation  to  her 
in  lieu  of  her  dower  had  been  ascertained. 

IV.  A  widow  is  entitled,  as  against  creditors  of  her  husband,  by  lien 
created  since  her  marriage,  to  have  her  dower  in  his  real  estate  as- 
signed in  kind,  if  it  can  be  done,  without  regard  to  its  effect  upon  the 
interest  of  his  creditors.  If  from  the  nature  of  the  property,  or  of  the 
husband's  interest  in  it,  the  dower  cannot  be  assigned  in  kind,  the 
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court  may  sell  the  whole  property,  and  make  to  her  a  moneyed  com-       1876. 

"Tovemb 
Term. 


pensation.  November 


V.  In  this  case  the  vendor  having  acquiesced  in  the  decree  for  the  pay- 

ment  of  the  amount  ascertained  to  be  due  to  him,  and  received  the   Simmons 
money ;  upon  appeal  by  the  widow  and  children  of  the  vendee  from         v> 
a  subsequent  decree  for  the  sale  of  the  land  for  the  payment  of      4  ^u 
creditors,  the  appeal  does  not  bring  up  the  first  decree,  so  as  to  en- 
title him  as  an  appellee  to  have  that  first  decree  reviewed  and  re- 
versed for  error  against  him. 

In  JqIj  1868  James  Jamieson  filed  his  bill  in  the 
circuit  court  of  Danville,  alleging  in  substance  that, 
in  1862,  he  had  sold  a  lot  of  land,  improved  by  valu- 
able houses  upon  it,  and  situate  in  the  said  town  of 
Danville,  at  public  auction,  for  one-half  cash,  and  the 
balance  by  bonds  at  one  and  two  years,  retaining  the 
title  as  security  for  the  payment  of  the  purchase 
money;  that  William  T.  Simmons  became  the  pur- 
chaser, and  paid  the  half  cash,  and  gave  his  bonds  at 
one  and  two  years  for  the  residue  of  the  purchase 
money,  each  bond  being  for  $2,062.50,  with  J.  M.  Wal- 
ker and  II.  W.  Cole  as  his  sureties;  that  Simmons 
was  dead,  and  his  estate  insolvent;  that  safd  Walker 
was  his  administrator;  that  the  said  bonds  were  due^ 
and  had  not  been  paid,  except  a  small  sum  of  $  ; 

that  Mary  A.  Simmons  was  his  widow,  and  she  and 
her  infant  children  were  in  possession  of  the  said  lot 
of  land  and  houses.  And  making  the  said  Walker,  as 
administrator  and  also  as  surety,  the  said  widow  and 
infant  children,  and  the  other  surety.  Cole,  parties  de- 
fendant to  the  bill,  prayed  that  unless  the  whole 
balance  of  purchase  money,  according  to  the  fitce  of 
the  two  bonds,  with  interest,  were  fully  paid  off  before 
a  day  to  be  given  by  the  court,  the  said  lot  of  land  and 
houses  might  be  sold,  and  the  proceeds  subjected  ta 
the  payment  of  the  said  bonds,  and  for  general  relief,. 
&c. 
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1876.        The  caase  was  proceeded  in  against  the  said  Walker 

T^.  ^  as  administrator,  4c.,  as  an  absent  defendant  by  publi- 

cation,  and  the  bill  taken  for  confessed  as  to  him  and 


Simmons  ^jj^  ^^jj^j.  surety,  Colc.  The  widow  answered  the  bill 
Lyies  sometime  prior  to  the  18th  March  1869,  and  admitted 
the  allegations  of  the  bill  to  be  generally  tme,  but 
said  that  one  hundred  dollars  had  been  paid  on  said 
bonds;  and  she  insisted  that  the  purchase  money  of 
the  house  was,  by  the  terms  of  the  contract  of  sale, 
payable  in  confederate  money,  and  ought  to  be  scaled  ac- 
cordingly. She  also  claimed  her  dower  in  the  land  to  be 
assigned  to  her  before  any  sale  of  the  property,  and  to 
be  allowed  the  value  of  permanent  improvements  put 
upon  the  land,  and  submitted  her  rights  to  the  protec- 
tion of  the  court  Richard  W.  Lyles  was  her  counsel, 
and  signed  this  answer  as  such  counsel,  and  he  was 
also  appointed  guardian  ad  litem  for  the  in&nt  defen- 
dants, and  filed  their  answer  to  the  bill. 

The  only  real  question  in  controversy  in  this  suit 
was,  whether  the  purchase  money  was  liable  to  be  con- 
sidered and  scaled  as  confederate  money.  Accordingly 
at  the  March  term,  1869,  the  court  ordered  an  account 
to  be  taken  of  the  real  amount  of  purchase  money  re- 
maining due  to  the  complainant,  with  any  special  state- 
ments required  by  any  of  the  parties,  &c. 

No  report  having  been  made  in  obedience  to  this 
order,  at  the  March  term  1870  the  said  Richard  W. 
Lyles  filed  his  petition  in  the  caase,  alleging  that  he 
was  a  creditor  of  the  said  William  T.  Simmons,  de- 
ceased, by  two  judgments,  and  by  virtue  of  his  judg- 
ments had  a  lien  on  the  land,  the  subject  of  the  suit; 
and  admitting  that  his  judgment  lien  was  subordinate 
to  the  vendor's  lien  of  the  complainant,  Jamieson,  and 
to  the  widow's  dower,  he  claimed  that  the  surplus,  after 
satisfying  the  vendor's  lien  and  the  widow's  dower, 
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was  liable  to  the  payment  of  his  judgments;  that     1876. 
another  suit  was  pending  in  the  same  court  between  the    Term. 


said  Lyles  and  one  Cheek,  Tredway  and  other  defen 

dants,  in  which  said  Lyles  was  seeking  to  subject  other  Simmons 
lands  of  the  said  Simmons  to  the  payment  of  his  said    Lyles 
jodgments,  and  that  the  two  suits  ought  to  be  heard  to- 
gether; and  praying  to  be  admitted  a  party  to  the  suit 
of  Jamieson  in  respect  of  his  interest. 

Upon  the  hearing  of  this  petition,  the  court,  March 
term  1870,  admitted  the  said  Lyles  as  a  defendant  in 
this  suit,  and  displaced  him  as  guardian  ad  litem  for 
the  infants  aforesaid,  and  appointed  J.  T.  Elam  guar- 
dian ad  litem  in  his  stead;  and  said  Lyles  having  filed 
his  answer  in  this  suit,  in  which  he  repeated  in  sub- 
stance only  the  allegations  of  his  petition  aforesaid, 
the  court,  upon  the  hearing  of  the  answer,  ordered  that 
in  addition  to  the  matters  required  to  be  reported  by 
the  previous  order,  the  commissioner  should  also  ascer- 
tain and  report  in  what  kind  of  money  the  purchase 
money  was  payable,  and  what  lands  belonging  to  said  W. 
T.Simmons,  the  judgmentsof  said  Lyles  constitutealien 
on,  if  any,  and  in  what  order;  and  what  was  the  actual 
value  of  the  property  at  the  time  of  the  sale  thereof 
by  Jamieson  to  Simmons;  and  what  is  the  present  value 
thereof.  No  order  was  ever  made  for  hearing  this  suit 
with  the  other  suit,  and  they  were  not  tried  together. 

At  the  August  term,  1870,  the  cause  was  heard 
upon  the  report  of  the  commissioner  Blackwell  and 
exceptions  thereto,  made  in  obedience  to  the  orders  of 
March  1869  and  March  1870,  and,  without  deciding 
any  other  question  in  the  cause,  the  court  ordered 
further  accounts  to  be  taken,  viz :  of  all  the  transactions 
of  Walker  as  administrator  of  Simmons;  and  of  all  the 
indebtedness  of  said  Simmons  at  the  time  of  his  death, 
classifying  said  debts  according  to  their  respective  pri- 
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1876.  orities,  and  showing  whether  said  debts  were  individual 
Term,  debts,  or  debts  due  by  him  as  a  partner  with  others, 
with  any  other  matter  required  by  any  of  the  parties 


Simmons  ^q  be  specially  stated. 


V. 


Lyies  At  the  March  term  1871,  the  court  (without  wait- 
ing for  the  report  ordered  at  the  August  term 
1870)  heard  the  cause  upon  the  above  mentioned 
report  of  commissioner  Blackwell  (filed  July  22, 
1870),  and  overruled  the  exceptions  taken  thereto, 
and  decided  that  the  purchase  money  was  pay- 
able in  confederate  money,  and  that  the  bonds 
ought  to  be  scaled  down  to  the  sum  of  $106.08,  with 
interest  from  the  29th  of  July  1870;  and  decreed  that 
unless  the  heirs  of  said  Simmons,  or  some  one  for 
them,  paid  that  sum  of  $106.08,  and  interest,  within 
sixty  daye,  the  property  should  be  sold  at  auction  by 
R  W.  Peatross,  who  was  appointed  a  special  commis- 
sioner for  that  purpose.  And  the  court  further  or- 
dered that  commissioner  Moseley  should  take  an  ac> 
count  of  the  present  value  of  the  dower  interest  of 
Mary  A.  Simmons,  after  the  payment  of  the  said  sum 
due  to  the  complainant,  Jamieson,  and  report  at  the 
next  term.  And  the  court  further  decreed  that  the  * 
defendant,  Lyles,  was  entitled  to  have  payment  of  his 
debt  out  of  any  surplus  that  may  remain  after  the 
payment  of  the  vendor's  lien  and  the  dower  to  sidd 
widow. 

On  the  15th  day  of  September  1871,  special  commis- 
sioner Peatross  made  and  returned  his  report,  showing 
that  Sydney  M.  Simmons,  on  behalf  of  the  heirs  of 
W.  T.  Simmons,  deceased,  had  paid  the  debt  decreed  to 
be  paid  to  the  complainant,  Jamieson,  and  that  therefore 
he  had  not  sold  the  property  as  required  to  do  by  the 
decree  of  March  term  1871. 

At  a  special  term  of  the  court  held  on  the  18th  day  of 
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November  1871,  the  cause  was  further  heard  "  upon  the     1876. 
papers  formerly  read,-'  not  including  the  said  report  of  ^tcti!!^' 
special  commissioner  Peatross  made  and  returned  Sep- 


tember  16th,  1871,  and  the  <50urt  expressing  *Hhe  Simmons 
opinion  that  it  will  be  necessary  to  sell  the  property  Lyies 
in  the  bill  and  proceedings  mentioned,  to  pay  the 
debts  of  the  estate  of  W.  T.  Simmons,"  ordered  and 
decreed  that  R.  W.  Peatross,  who  was  again  ap- 
pointed a  special  commiesioner  for  the  purpose,  should 
advertise  for  four  weeks  and  sell  the  property  on  the 
premises  (requiring  cash  enough  to  pay  the  costs  of 
«uit  and  the  expenses  of  sale,  and  for  the  residue  taking 
bonds  payable  in  one,  two  and  three  years).  And  the 
oourt  again  ordered  that  one  of  the  commissioners  of 
the  court  should  take  an  account  of  the  indebtedness  of 
the  estate  of  Wm.  T.  Simmons,  deceased,  stating  the 
debts  in  the  order  of  their  priority,  &c.  And  there- 
upon Mrs.  Simmons,  and  the  two  in&nt  children  by 
their  guardian  ad  litem^  J.  T.  Elam,  applied  to  this 
court  for  an  appeal  from  the  decree  of  the  18th  of 
November  1871;  which  was  allowed. 

Jones  ^  Botddiriy  Robertson  ^  Oreen,  for  the  appel- 
lants. 

Oidd  ^  Carringixm  and  E.  BarksdaU^  for  the  appel- 
lees, 

Staples,  J.,  delivered  the  opinion  of  the  court. 

The  court  is  of  opinion  that  no  error  was  committed 
by  the  circuit  court  in  permitting  the  appellee,  Lyles,  to 
file  his  petition  and  make  himself  a  party  to  the  cause. 
Although  the  bill  of  Jamieson  was  merely  to  enforce 
the  vendor's  lien,  and  although  it  did  not  profess  to  be 
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1876.  filed  on  behalf  of  the  other  creditors  of  Simmons^ 
Term,  ^till  it  was  Competent  for  the  creditors,  or  any  of  them^ 
to  make  themselves  parties  to  the  suit,  and  claim  the 


Simmons  balance  of  the  fund  remaining  after  the  satisfaction  of 
Lyies  the  vendor's  lien  for  the  purchase  money.  Such  a 
course  of  proceeding  is  proper  and  beneficial  whenever 
the  object  of  the  suit  is  a  sale  of  the  decedent's  real 
estate  for  the  payment  of  his  debts.  All  the  parties 
interested  in  the 'property,  or  asserting  liens  thereon, 
being  before  the  court,  a  multiplicity  of  suits  is  pre- 
vented, confiicting  claims  to  priority  adjusted,  all  diffi- 
culties in  respect  to  the  title  cleared  away,  and  the 
property  placed  in  a  position  to  command  the  most 
advantageous  price.  Without  undertaking  now  to  de- 
cide, whether  in  any  case  a  decree  can  be  made  against 
the  real  estate  of  a  deceased  debtor  unless  an  account  is 
asked  on  behalf  of  all  the  creditors,  it  is  sufficient  to 
say,  that  such  an  account  was  ordered  with  the  consent 
of  the  vendor,  the  only  person  who  could  have  been 
heard  to  object  He  has  been  paid  the  amount  due 
him,  and  is  no  longer  interested  in  the  subject  matter 
of  controversy.  So  soon  as  a  decree  for  a  general 
account  is  entered  it  is  to  be  deemed  for  the  benefit  of 
all  the  creditors  who  may  come  in  and  prove  their  de- 
mands. 

It  is  not  necessary  that  a  creditor  should  formally 
be  made  a  party  plaintiff  or  defendant.  It  is  not  ne- 
cessary he  should  even  file  a  petition.  After  a  decree 
for  a  general  account,  even  at  the  suit  of  a  single 
creditor,  all  the  other  creditors  may  come  in  under  the 
decree  and  prove  their  debts  before  the  master  to 
whom  the  cause  is  referred,  and  obtain  satisfaction  of 
their  demands;  and  under  such  circumstances  thej 
are  all  treated  as  parties  to  the  suit. 

It  was  therefore  competent  for  Lyles  to  come  in  by 
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petition,  or  to  prove  his  debt  before  the  commissioner,     1876. 
and  Jamieson,  the  vendor,  being  no  longer  interested,  ^xerau^'^ 

the  suit  may  be  carried  on  in  behalf  of  Lyles  and  other 

creditors  of  Simmons.  Simmons 


V. 


The  court  is  further  of  opinion  that  the  circuit  court     Lyi 


was  premature  in  directing  a  sale  of  the  house  and  lot 
in  question  by  its  decree  of  18th  November  1871. 
That  decree  contained  a  provision  that  one  of  the  com- 
missioners of  the  court  should  take  an  account  of  the 
indebtedness  of  the  estate  of  William  Simmons,  sta- 
ting the  several  debts  in  the  order  of  their  priority. 
This  account  ought  to  have  been  taken  before  the  exe- 
cution of  the  decree  for  the  sale  of  the  property.  This 
court  has  repeatedly  held  that  it  is  premature  to  decree 
a  sale  of  the  realty  before  adjudicating  the  claims  of 
creditors  and  their  respective  priorities,  in  order  to 
ascertain  the  precise  amount  chargeable  upon  such 
realty.  OraUe  v.  Meem  et  als.^  8  Qratt.  496;  Buchanan 
V.  Clarke^  10  Gratt.  164.  There  is  nothing  in  the  pre- 
sent case  justifying  a  violation  of  this  rule. 

It  is  impossible  to  say  whether  there  are  other  debta 
against  the  estate,  or  to  what  extent  they  constitute 
liens  upon  the  realty.  And  although  it  is  very  pro* 
bable  there  is  no  personal  assets  applicable  to  the  pay- 
ment of  such  debts,  it  cannot  be  positively  affirmed 
that  such  is  the  fact.  At  all  events,  as  the  case  is  to 
go  back  to  the  circuit  court  upon  other  grounds,  there 
can  be  no  impropriety  in  directing  also  an  account  of 
the  personal  property  if  required  by  either  of  the  par- 
ties. 

The  court  is  further  of  opinion,  that  dower  is  to  be 
assigned  of  one-third  of  the  real  estate,  whereof  the 
husband  was  at  any  time  seized  during  the  coverture; 
that  such  assignment  must  be  in  kind  by  metes  and 
bounds  if  required  by  the  widow. 
Vol.  xxvn — 117 


A  als. 
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1876.  When  an  assignment  in  kind  is  impracticable,  from 
Term.  ^  the  nature  of  the  husband's  interest,  or  from  the 
nature  and  quality  of  the  property  itself,  it  will  of 


Simmons  coursc  be  dispensed  with,  and  some  other  mode 
Lyies  adopted.  But  the  court  is  not  authorized  to  sabsti- 
tute  a  commutation  or  a  compensation  m  money, 
merely  because  dower  in  kind  may  prove  to  be  inju- 
rious to  the  interests  of  heirs  or  creditors.  The  right 
of  the  widow  is  a  legal  one,  and  is  paramount  to  any 
and  every  claim  or  lien  created  by  the  husband  after 
the  marriage.  In  White  v.  White  ^  ais.^  16  Qratt.  264, 
this  court  laid  down  the  rule  on  this  subject  in  the 
strongest  possible  manner.  It  was  there  held,  that 
unless  it  was  made  to  appear  that  it  was  impossible  to 
assign  dower  in  the  real  estate,  it  was  not  competent 
for  a  court  of  equity,  in  the  exercise  of  its  general 
jurisdiction,  to  decree  a  sale  of  the  whole  property,  and 
to  provide  a  compensation  in  mone^  in  lieu  of  dower 
against  the  consent  of  the  widow,  however  mnch  it 
might  be  to  the  interest  of  the  heirs  to  have  a  sale  of 
the  whole,  and  a  moneyed  compensation  to  the 
widow." 

It  is  very  true  that  the  appellant  made  no  resistance 
to  a  sale  of  the  property;  but  it  is  to  be  remembered 
such  resistance  would,  in  the  then  attitude  of  the  case, 
have  been  unavailing,  as  at  the  time  of  her  answer 
:filed  the  suit  was  merely  to  enforce  the  vendor's  lien 
for  unpaid  purchase  money.  The  petition  of  Lylea 
was  filed  at  a  subsequent  period,  asking  for  a  sale  of 
the  property  to  satisfy  his  judgment  The  lien  of  the 
vendor  has  been  discharged,  and  he  is  no  longer  inter- 
ested in  the  prosecution  of  the  suit.  The  controversy 
is  now  between  the  judgment  creditor  and  the  appel- 
lant. She  has  never  consented  to  a  sale  in  his  &vor. 
She  has  never  agreed,  so  £Etr  as  the  record  disclosesi  to 


Digitized  by 


Google 


COURT    OF  APPEALS    OP  VIRGINIA.  931 

accept  a  moneyed  compensation.  There  is  nothing  to  1876. 
«how  that  an  assignment  of  dower  in  kind  is  imprac-  j^, 
ticable.    We  have  no  information  on  the  subject,  ex- 


cept  that  the  property  consists  of  a  dwelling  house  and  Simmons 
lot  in  the  town  of  Danville.  There  may  be  onthouses  Lyies 
for  anght  that  we  know,  in  which  the  dower  may  be 
assigned.  The  lot  itself  may  be  susceptible  of  a  divi- 
sion ;  or  as  is  not  unfrequently  done,  where  there  is  a 
single  edifice,  the  dower  may  be  assigned  of  so  many 
rooms.  1  Roper  on  Husband  &  Wife;  1  Scribner  on 
Dower  848. 

This  court  is  unable  to  say  which  of  these  modes,  or 
lehether  either  of  them  should  be  adopted.  The  case 
must  be  remanded  to  the  circuit  court  for  an  inquiry 
upon  these  points.  If  an  assignment  in  kind  is  found 
to  be  impracticable,  the  court  may  decree  a  sale  of  the 
whole  property,  and  a  moneyed  compensation  to  the 
appellant  in  lieu  of  dower;  or,  it  may  adopt  such  other 
mode  of  adjustment  as  will  produce  the  greatest 
equality  with  the  least  inconvenience.  1  Tucker's 
Com.  66;  1  Wash,  on  Real  Prop.,  page  286. 

This  disposes  of  all  the  material  questions  between 
the  appellant  and  Lyles,  the  judgment  creditor.  It 
remains  only  to  consider  the  application  of  Jamieson, 
the  vendor,  who  is  also  an  appellee,  to  correct  the  de- 
cree of  the  29th  March  1871.  His  objection  is,  that 
the  amount  due  him  was  reduced  by  an  improper  ap- 
plication of  the  scale  of  depreciation.  The  court  is  of 
opinion,  he  cannot  be  heard  to  make  that  objection 
here  in  the  present  aspect  of  the  case.  So  far  from 
complaining  of  the  decree  in  question,  he  accepted  the 
amount  directed  to  be  paid  him.  This  payment  and 
acceptance  were  reported  to  the  court  by  the  commis- 
sioner, and  the  sale  of  the  property  abandoned  so  &r 
as  he,  Jamieson,  was  concerned.    By  the  decree  of 
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1876.     November  1871,  the  property  was  ordered  to  be  sold 
Term,    for  the  benefit  of  Lyles,  the  judgment  creditor.     It  is 


from  that  decree  the  appeal  was  taken  by  the  widow 

Simmons  ^^  ^[^  court,  and  is  now  the  Subject  of  inquiry.  In 
Lyles  this  latter  decree  Jamieson  has  no  concern.  He  was 
no  party  to  it,  and  he  does  not  complain  of  it.  The 
case  comes  directly  within  the  operation  of  the  rule 
laid  down  by  this  court  in  Walker* s  ex^or  v.  PagCy  21 
Gratt.  686,  652;  in  which  it  was  held,  that  where  the 
parties  stand  upon  distinct  and  unconnected  grounds; 
where  their  rights  are  separate  and  not  equally  af- 
fected  by  the  same  decree;  then  the  appeal  of  one 
will  not  bring  up  for  adjudication  the  rights  or  claims 
of  the  other.'*  See  also  Burton  v.  BrowrCs  ez*or^  22 
Gratt.  1, 14. 

The  court  is  therefore  of  opinion,  that  the  appellee, 
Jamieson,  having  failed  to  take  any  appeal  in  this  case, 
but,  on  the  contrary,  having  acquiesced  in  the  decree 
adjudicating  his  rights,  by  accepting  the  amount 
awarded  him  thereunder,  cannot,  as  such  appellee,  be 
heard  to  complain  of  the  errors,  if  any,  in  that  decree 
to  his  prejudice. 

For  the  reasons  stated,  the  decree  of  the  circuit 
court  pronounced  on  the  18th  day  of  November  1871, 
must  be  reversed,  and  the  cause  remanded  to  the  cir- 
cuit court  for  further  proceedings  in  conformity  with 
the  views  herein  expressed. 

The  decree  was  as  follows  : 

The  court  is  of  opinion  that  the  circuit  court  erred 
in  decreeing  a  sale  of  the  house  and  lot  in  the  proceed- 
ings mentioned,  without  first  taking  an  account  of  the 
indebtedness  of  the  estate  of  William  T.  Simmons,  as 
directed  by  the  decree  of  the  18th  November  1871; 
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and  said  circait  conrt  also  erred   in  decreeing  said     1876. 
sale,  before  it  was  ascertained  whether  dower  in  kind    Tenn. 

<jould  be  conveniently  assigned  to  the  appellant,  the 

widow  of  said  Simmons.  Simmons 

V, 

It  is  therefore  ordered  and  decreed,  that  so  much  of  Lyies 
the  decree  aforesaid  of  the  18th  November  1871,  and 
of  the  decree  of  the  81st  of  March  1871,  as  is  in  con- 
flict with  the  foregoing,  be  reversed  and  annulled,  and 
as  to  the  residue  thereof  be,  and  the  same  is  hereby 
affirmed,  and  that  the  appellee,  E.  W.  Lyles,  do  pay, 
Ac. 

It  is  further  ordered  and  decreed,  that  the  cause  be 
remanded  to  the  said  circuit  court  with  directions  to 
make  the  inquiry  and  take  the  account  aforesaid;  and 
also  an  account  of  the  personal  estate  of  which  the 
said  Simmons  died  possessed,  if  desired  by  either  of 
the  parties. 

If  upon  such  inquiry  it  shall  be  ascertained  that 
an  assignment  of  dower  in  kind  is  practicable,  then 
such  assignment  is  accordingly  to  be  made  if  required 
by  the  appellant  If,  on  the  other  hand,  it  shall  ap- 
pear that  an  assignment  in  kind  is  impracticable,  the 
entire  property  shall  be  sold  on  such  terms  as  to  the 
•circuit  court  may  seem  proper,  and  a  moneyed  com- 
pensation awarded  the  appellant  in  lieu  of  dower. 

Dbcrbb  rbvbrsbb. 
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BuRRBSS  V.  Commonwealth. 

January  13. 

Absent,  Bouldin,  J. 

1.  In  a  commitment  by  a  justice,  of  a  person  for  forging  an  order,  in  set- 
November  ^^  ^^^  *^®  order  he  writes  out  some  words  in  full,  which  in  the  order 

Term.  as  set  out  in  the  indictment  are  abbreviated,  as  Thomas  for  Thos.,  23. 

cents  for  23  c.  Respectfully  for  Resp't'y.  These  are  not  such  vari- 
ances as  require  that  the  accused  should  be  sent  back  to  a  justice  for 
examinatien. 

2.  To  a  plea  of  auterfois  acquit,  upon  an  indictment  for  forgery,  the  at- 

torney for  the  commonwealth  craves  oyer  of  the  former  record,  and 
demurs  to  the  plea.    The  record  shows  that  the  indictment  was  for 
forging  an  order  for  forty-seven  dollars  and  twenty-five  cents,  and  that 
•  the  order  was  for  forty-seven  dollars  and  twenty-three  cents.    This 

was  a  variance  which  entitled  the  accused  to  acquittal  on  that  indict- 
ment; and  therefore  the  acquittal  on  that  indictment  does  not  forbid 
the  prosecution  of  the  accused  on  another  indictment  for  the  same 
forgery,  setting  out  the  order  correctly. 

3.  By  the  Code  of  1873,  ch.  195,  {  15,  p.  1218,  a  person  acquitted  by  the 

jury  on  the  facts  and  merits,  on  a  former  trial,  may  plead  sudi  ac- 
quittal in  bar  to  a  second  prosecution  for  the  same  offence,  notwith- 
standing any  defect  in  the  form  or  substance  of  the  indictment  or 
accusation  on  which  he  was  acquitted.  But  it  must  appear  from  the 
record  of  the  first  case,  or  be  averred  in  the  plea  and  proved,  that  his 
acquittal  was  on  the  merits. 

4.  The  act  does  not  make  |i  variance  between  the  indictment  and  the 

forged  paper  immaterial.  The  accused  must  be  acquitted  on  that 
ground,  if  no  other.  And  if  acquitted,  the  presumption,  in  the  ab- 
sence of  evidence  to  the  contrary,  is,  that  he  was  acquitted  on  that 
ground. 

5.  The  difference  between  "account''  as  set  out  in  the  indictment  and 
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"acct"  as  written  in  the  order,  is  not  a  material  variance,  which  will       1876. 

exclude  the  order  as  evidence.  November 

Term. 


6.  A  genuine  order  by  the  same  drawers  upon  the  same  party,  which  had  ' 

been  paid  to  the  accused,  as  the  order  which  the  accused  was  charged 
with  having  forged,  is  not  competent  evidence  for  the  accused. 

7.  A  witness  who  states  that  he  is  perfectly  familiar  with  the  handwriting 

of  the  accused,  and  states  the  circumstances  which  made  him  so 
familiar  with  it,  expresses  the  confident  opinion  from  his  knowledge 
of  the  accused's  handwriting,  that  he  was  incapable  of  writing  the 
order.    This  opinion  is  incompetent  testimony,  and  properly  excluded. 

This  was  an  indictment  in  the  hustings  court  of  the 
city  of  Richmond,  against  Roger  D.  Burress,  for  for- 
gery. He  was  tried  at  the  June  term  1875,  and  was 
found  guilty,  and  sentenced  to  imprisonment  in  the 
penitentiary  for  two  years.  And  he  thereupon  applied 
to  this  court  for  a  writ  of  error;  which  was  awarded. 
The  case  is  fully  stated  by  Moncure^  P.,  in  his  opinion. 

Cosby  and  Guy  ^  GHUiamy  for  the  prisoner. 
The  Attorney  Oeneralj  for  the  commonwealth. 
MoNOURB,  P.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  hustings 
court  of  the  city  of  Richmond,  rendered  on  the  17th 
day  of  June  1875,  convicting  the  plaintiff  in  error, 
Roger  D.  Burress,  of  the  forgery  of  a  certain  order, 
and  sentencing  him  therefor  to  confinement  in  the 
penitentiary  for  the  term  of  two  years;  the  period  by 
the  jurors  in  their  verdict  ascertained. 

The  said  order  is  described  in  the  indictment  as  be- 
ing of  the  following  purport  and  effect,  to  wit : 

"Messrs.  Parker  k  Co.  will  please  pay  to  Thomas 


Burress' 
case. 
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1876.     Moore,  or  order,  the  sum  of  forty-seven  dollars  and 
Term.^^  2Sc.,  and  charge  to  my  account 
Resp't'y,  Allen  &  Bro. 


Burress'       peb.  24th,  1875. 


case. 


There  were  two  counts  in  the  indictment,  the  first 
was  for  the  forgery  of  the  order,  the  second  for 
uttering  the  forged  order,  knowing  it  to  be  forged. 
The  conviction  was  of  the  oftence  charged  in  the  first 
count. 

Several  questions  arose  and  were  decided  in  the  pro- 
gress of  the  case  in  the  court  below,  to  most  of  which 
decisions  exceptions  were  taken,  the  bills  of  exceptions 
so  taken  being  four  in  number.  The  plaintiff,  in  his 
petition  for  a  writ  of  error,  assigns  six  errors  in  the 
judgment;  which  assignments  of  error  we  will  notice 
in  their  order. 

1.  The  first  is,  that  it  was  error  not  to  have  re- 
manded the  prisoner  for  examination  for  the  felony 
charged  in  the  indictment. 

This  assignment  of  error  is  founded  on  the  first  bill 
of  exceptions;  which  states  that  upon  the  calling  of 
the  case,  the  prisoner  '^  moved  that  he  be  sent  back  to 
be  examined  for  the  felony  for  which  he  is  indicted; 
to  which  the  attorney  for  the  commonwealth  objected 
by  vouching  the  certificate  of  the  police  justice  in  the 
case,  and  claimed  that  the  prisoner  had  been  examined 
before  a  justice  of  the  peace,  which  certificate  is  in  the 
words  and  figures  following  to-wit: 

**City  of  Richmond^  tchwU: 

To  the  clerk  of  the  hustings  court  of  said  city: 

I,  J.  J.  White,  police  justice  of  the  said  city,  do 
hereby  certify,  that  I  have  this  day  committed  to  jail 
E.  D.  Burress,  for  his  appearance  before  the  hustings 
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court  of  8aid  city,  on  the  first  day  of  the  June  term     1876. 
thereof,  to  answer  in  the  said  court  for  a  felony  by  him     T«rai.  ^ 


committed,  in  this,  tl^at  he  did,  on  or  about  the  24th 

day  of  February  1875,  in  the  said  city,  feloniously  B^^' 
forge,  utter  and  attempt  to  employ  as  true,  a  certain 
forged  order  in  writing  for  moneys  purporting  to  be 
the  order  of  Allen  &  Bro.  on  Parker  &  Co.,  for  the 
Bum  of  forty-seven  dollars  and  twenty-three  cents,  and 
of  the  following  words  and  figures,  to-wit: 

*  Messrs.  Parker  &  Co.  will  please  pay  to  Thomas 
Moore,  or  order,  the  sum  of  forty-seven  dollars  and 
tweniy-ihree  centSj  and  charge  to  my  account. 

Respectfully,  Allen  &  Bro. 

Peb'y  24th,  1876.' 

with  intent  to  defraud.     Given  under  my  hand,  this 
7th  day  of  June  1875. 

J.  J.  White,  police  justice."  ^ 

"And  the  court  thereupon  sustained  the  objection  of         • 
the  commonwealth's  attorney,  and  overruled  the  mo- 
tion of  the  prisoner,  to  which  ruling  of  the  court"  the 
prisoner  excepted. 

We  are  clearly  of  opinion  that  there  was  no  error 
in  the  said  ruling  of  the  court  Even  the  record  of 
an  examining  court  when  that  court  was  in  exist- 
once,  was  not  required  to  be  as  special  as  an  indict- 
ment. See  8  Rob.  Old  Pr.  pp.  121-124,  and  the 
cases  cited,  especially  Halkem^s  casCy  2  Ya.  Ca.  4;  and 
Mabrys  casCj  Id.  896;  in  which  latter  case  R.  E.  Par- 
ker, J.,  delivering  the  opinion  of  the  court,  states  the 
law  on  the  subject  very  fully  and  clearly.  Certainly 
the  proceedings  before  an  examining  justice  under  the 
present  law,  cannot  be  required  to  be  more  special 
than  were  the  proceedings  before  an  examining  court 
Vol.  XXVII — 118 
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1876.    under  the  former  law.    The  only  variances  between 
Tcrai.  ^  the  forged  order  as  set  out  in  the  certificate,  and  as  set 


case. 


out  in  the  indictment,  if  variances  they  can  be  called 
^^^*  for  any  purpose,  consist  of  the  following:  that  "  Thos.'* 
in  the  latter  is  written  "Thomas"  in  the  former; 
•*  28c."  in  the  latter  is  written  "twenty-three  cents'^ 
in  the  former;  and  "Resp't'y"  in  the  latter,  is  written 
"Respectfully"  in  the  former."  Now  these  are  cer- 
tainly immaterial  variances  in  regard  to  the  question 
whether  the  prisoner  had  been  examined  before  a  jus- 
tice for  the  ofiTence  for  which  he  was  indicted,  and  it 
clearly  appears  that  he  had  been  so  examined. 

2.  The  second  assignment  is,  that  "it  was  error  in 
the  court  to  have  sustained  the  commonwealth's  de* 
murrer  to  the  prisoner's  plea  of  a  former  acquittal,  and 
to  have  rejected  the  plea." 

This  assignment  of  error  is  not  founded  on  any  bill 
of  exceptions,  but  upon  proceedings  otherwise  had  in 
the  case,  which  sufficiently  appear  in  the  record.  After 
the  court  had  overruled  the  motion  of  the  prisoner  to 
remand  him  as  aforesaid,  and  also  his  motion  to  qnash 
the  indictment,  and  his  demurrer  to  said  indictment 
and  each  count  thereof,  (on  the  decisions  of  the  court 
in  regard  to  which  two  latter  motions  no  errors  are  as- 
signed or  complained  of),  the  prisoner  tendered  to  the 
court  a  special  plea  in  writing  (verified  by  his  affidavit) 
of  former  acquittal  of  the  same  ofience;  and  the  said 
plea  being  seen  and  inspected,  the  attorney  for  the 
commonwealth  craved  oyer  of  the  record  in  the  siud 
plea  mentioned,  and  demurred  to  the  said  plea,  which 
demurrer  was  sustained  by  the  court ;  and  the  court 
rejected  the  said  plea,  which  plea  is  set  out  in  words 
and  figures  in  the  record  of  this  case.  From  which  it 
appears  that,  on  the  12th  day  of  May  1875,  the  prisoner 
was  acquitted  on  another  indictment  for  felony,  which 


Digitized  by 


Google 


OOURT   OF  APPBAL8    OF  VIRGINIA.  93^ 

had  been  foond  against  him,  and  which  is  set  out  in     1876. 
the  said  record  as  a  part  thereof.    The  plea,  after  set-    xem.^ 
ting  out  the  record  on  the  judgment  of  acquittal, 


which  was  on  a  verdict  of  not  guilty,  rendered  on  the  B^rress* 
plea  of  not  guilty,  states  that  the  ^^said  judgment  still 
remains  in  full  force  and  effect;  and  the  said  Roger  D. 
Burress  avers,  and  in  fact  says,  that  he,  the  said  Roger 
D.  Burress,  and  the  Roger  D.  Burress,  so  indicted  and 
acquitted  as  aforesaid,  are  one  and  the  same  person, 
and  not  other  and  different  persons;  and  that  the 
felony  of  which  the  said  Roger  D.  Burress  was  in- 
dicted and  acquitted  as  aforesaid,  and  the  felony  of 
which  the  said  Roger  D.  Burress  is  now  indicted,  are 
one  and  the  same,  and  not  different  felonies.  And 
this  the  said  Roger  D.  Burress  is  ready  to  verify,"  &c. 
There  can  be  no  doubt  but  that  the  two  indictments 
were  intended  to  be  for  the  same  felony,  and  that  the 
prisoner  was  acquitted  on  the  first  indictment,  upon  the 
ground  of  a  variance  between  the  order  described  and 
set  out  in  that  indictment,  and  the  order  exhibited  on 
the  trial  as  the  subject  of  the  forgery  charged  in  the 
indictment.  That  variance  consisted  only  in  this: 
that  in  the  order  set  out  in  the  indictment,  the  amount 
is  specified  as  '^  forty-seven  dollars  and  25  c.;"  whereas 
in  the  order  offered  as  evidence  in  support  of  the 
charge,  the  amount  is  specified  as  "forty-seven  dollars 
28  c."  Now  this  appears  to  be,  and  in  fact  is,  a  very 
small  difference ;  but  it  is  a  difference,  and  in  contem- 
plation of  law,  and  as  to  the  case  under  consideration, 
it  stands  on  the  same  footing,  and  is  governed  by  the 
same  principle,  as  if  the  difference  were  ever  so  large 
in  amount.  An  order  for  25  e.  is  not  an  order  for  23  c.j 
and  the  prisoner  was  therefore  entitled  to  his  acquittal 
under  the  former  indictment,  upon  the  ground  of  a 
fatal  variance  between  the  aUegaia  and  the  probata;  and 
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1876     he  was  accordingly  acquitted  upon  that  groand.     Bat 
T*OTn.  ^  tt®  acquittal  not  being  a  bar  to  another  indictment, 


case. 


correctly  setting  out  the  order,  the  prisoner,  instead  of 
^rJIT^'  being  discharged  from  custody  on  his  said  acquittal, 
was,  on  the  motion  of  the  attorney  for  the  common- 
wealth, who  stated  that  he  desired  to  prefer  another 
bill  of  indictment  for  felony  against  him,  before  the 
grand  jury  to  be  in  session  at  the  next  June  term  of 
the  court,  remanded  to  jail  to  answer  the  said  indict- 
ment. And  the  witnesses  were  recognized  accord- 
ingly. 

The  question  of  variance  between  the  two  indict- 
ments was  properly  raised  by  the  commonwealth  by 
craving  oyer  of  the  record  of  the  first  indictment,  and 
demurring  to  the  plea  of  former  acquittal.  For  al- 
though the  plea  avers  that  the  felonies  charged  in  the 
two  indictments  are  one  and  the  same,  the  record  shows 
that  they  are,  as  charged  and  in  contemplation  of  law, 
not  one  and  the  same,  but  different  felonies.  The 
verity  of  the  record  in  this  respect  cannot  be  denied  by 
plea,  and  a  demurrer  to  a  plea,  containing  such  denial, 
is  an  admission  of  the  plea  only  in  subordination  to 
the  record,  which  is  paramount  and  conclusive. 

For  the  law  on  this  subject  of  former  acquittal,  refer 
ence  may  be  had  to  Arcbbold's  Criminal  Practice  and 
Pleading,  Waterman's  notes,  voL  1,  pp.  111-118  marg., 
and  the  cases  there  cited. 

In  Hite  v.  The  Staie^  9  Yerger  R.  867,  a  case  very 
ably  argued  by  counsel,  and  very  well  considered  by 
the  court,  "  it  was  held,  that  to  entitle  the  prisoner  to 
the  benefit  of  the  plea  of  autrefois  acquU^itiQ  necessary 
that  the  crime  charged  in  the  last  bill  of  indictment  be 
precisely  the  same  with  that  charged  in  the  first,  and 
also  that  the  first  indictment  is  good  in  point  of  law; 
that  the  true  test  to  ascertain  whether  a  plea  of  aiUrefois 
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acquit  is  a  good  bar,  is  whether  the  evidence  necessary  to     1876. 
support  the  second  indictment  would  have  been  suffi-     Term.  ^ 
cient  to  procure  a  legal  conviction  upon  the.first;  and 


case. 


that  where  the  offence  charged  in  the  first  and  second  ^^^^ 
indictments  are,  upon  the  face  of  the  pleadings,  legally 
distinct,  no  averment  that  they  are  one  and  the  same 
offence  can  make  them  so;  therefore  if  the  variance  is 
in  a  thing  material,  the  plea  of  atUrefois  acquU  cannot 
be  sustained.  See  also  Price  v.  The  Siaie^  19  Ohio  R. 
428. 

In  Mortimer's  eaae^  2  Va.  Ca.  825,  it  was  held  that  if 
a  prisoner  be  acquitted  of  burning  the  barn  of  Josiah 
Thompson,  he  cannot  plead  this  acquittal  in  bar  of  an 
indictment  for  burning  the  barn  of  Josias  Thompson. 
That  is  a  very  strong  case,  and  very  much  like  the  one 
under  consideration.  Indeed,  they  seem  to  be  identi-^ 
cal  in  principle  as  to  the  question  we  are  now  consid- 
ering.   See  also  Vavghan's  case^  Id.  278. 

But  it  is  contended  that  two  recent  provisions  of  our 
statute  law  create  a  difference  in  this  respect.  Those 
provisions  are  sections  15  and  16  of  chapter  195  of 
the  Code,  page  1218,  which  are  in  these  words : 

^^15.  A  person  acquitted  by  the  jury  upon  the  facta 
and  merits  on  a  former  trial  may  plead  such  acquittal 
in  bar  of  a  second  prosecution  for  the  same  offence, 
notwithstanding  any  defect  in  the  form  or  substance 
of  the  indictment  or  accusation  on  which  he  was  ac- 
quitted. 

^'  16.  A  person  acquitted  of  an  offence  on  the  ground 
of  a  variance  between  the  allegations  and  the  proof 
of  the  indictment  or  other  accusation,  or  upon  an  ex- 
ception to  the  form  or  substance  thereof,  may  be  ar- 
raigned again  upon  a  new  indictment  or  other  proper 
accusation,  and  tried  and  convicted  for  the  same^ 
offence,  nothwithstanding  such  former  acquittal.'' 
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1876.        Those  provisions  were  introduced  into  our  statute 
^Tem^'  law  for  the  first  time  by  the  act  of  1847-'8,  called  the 


case. 


criminal  code,  and  constituted  sections  10  and  11,  on 
Burrcss'  p^ge  122,  of  the  acts  of  that  year.  They  were  proba- 
bly derived  from  the  Massachusetts  code,  in  which  we 
find  similar  provisions.  See  General  Statutes  of  Mas- 
sachusetts, 1860,  part  iv,  title  1,  ch.  168,  §§  6  and  7;  al- 
though there  appear  to  be  similar  provisions  in  some 
of  the  other  states.  See  Waterman's  notes  to  Arch- 
bold,  cited  supra. 

It  is  contended  that  under  the  first  of  those  provis- 
ions of  the  Code,  to  wit:  §  16,  the  prisoner  may  have 
been  acquitted  upon  the  facts  and  merits  on  the  former 
trial,  and  that  upon  the  demurrer  to  the  plea  of  autre- 
fais  acquit  in  this  case,  it  must  be  considered  that  he 
.  was  so  acquitted. 

Conceding,  at  least,  for  the  purposes  of  this  case, 
that  the  prisoner  might  have  been  acquitted  upon  the 
facts  and  merits  on  the  former  trial;  certainly  he 
might  have  been  acquitted,  and  was  entitled  to  be 
acquitted,  on  the  ground  of  a  variance  between  the 
allegations  of  the  indictment  and  the  proofs,  and  as  it 
does  not  appear  in  the  record,  and  is  not  averred  in 
the  plea,  that  he  was  acquitted  upon  the  facts  and 
merits  on  the  former  trial,  it  must  be  inferred,  in  con- 
sidering this  demurrer  to  the  plea,  that  he  was  acquit- 
ted on  the  ground  of  the  variance.  If  he  had  been 
acquitted  upon  the  facts  and  merits,  the  fact  would, 
no  doubt,  have  so  appeared  upon  the  record,  and 
could  easily  have  been  made  so  to  appear.  And  at 
all  events,  as  it  does  not  appear,  it  ought  to  have  been 
averred  in  the  plea.  Section  16  gives  a  right  to  plead 
an  acquittal  on  a  former  trial  in  bar  of  a  second  prose- 
cution for  the  same  offence,  notwithstanding  any  de- 
fect in  the  form  or  substance  of  the  indictment  on 
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which  he  was  acquitted,  provided,  or  on  condition      1876. 
that,  the  acquittal  was  upon  the  facts  and  merits  of  the    ^t^,  ^ 
case.    To  show  himself  entitled  to  the  right,  he  must, 


case. 


by  the  averments  of  his  plea,  if  the  fact  do  not  other-    ^^^^' 
wise  appear  in  the  record,  bring  his  case  within  the 
terms  of  the  section ;  that  is,  aver  that  his  acquittal 
was  upon  the  facts  and  merits. 

The  section  does  not  make  the  variance  immaterial. 
The  accused  must  be  acquitted  upon  that  ground,  if 
no  other.  And  if  acquitted,  the  presumption,  in  the 
absence  of  evidence  to  the  contrary,  is,  that  he  was 
acquitted  on  that  ground.  But  section  15  authorizes 
an  acquittal  in  such  case  upon  the  merits,  instead  of 
upon  the  ground  of  variance;  and  if  acquitted  upon 
the  merits,  makes  the  acquittal  a  bar  to  a  second  pro- 
secution for  the  same  offence.  The  accused,  however, 
to  be  entitled  to  the  benefit  of  the  bar,  must  affirma- 
tively show  that  his  case  comes  within  the  meaning  of 
the  section.  Section  16  does  not  vary  the  case.  It 
does  not  relate  to  pleading,  but  is  merely  declaratory 
of  the  common  law,  that  an  acquittal  on  the  ground  of 
variance  is  not  a  bar  to  a  second  prosecution  for  the 
same  offence;  and  therefore  declares  that  a  person  ac- 
quitted upon  that  ground  may  be  arraigned  upon  a 
new  indictment,  &o. :  that  is,  it  merely  declares  that 
the  common  law  on  this  subject  remains  in  full  force, 
except  so  &r  as  section  15  creates  an  exception.  And 
a  person,  to  get  the  benefit  of  that  exception,  must 
show  that  his  case  comes  within  its  terms. 

We  are  therefore  of  opinion  that  the  court  did  not 
err  in  sustaining  the  demurrer  to  the  plea  of  former 
acquittal  and  rejecting  the  plea. 

8.  The  third  assignment  is  that  ^^  the  court  erred  in 
not  excluding  from  the  jury,  on  the  ground  of  vari- 
ance, the  paper  set  forth  in  the  second  bill  of  excep- 
tions." 
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1876.        The  paper  here  referred  to  is  the  same  with  the 
TCTm.^"^  order  set  forth  in  each  count  of  the  indictment  except 


that  the  last  word  in  the  body  of  said  order  is  **ac- 

Burress'  eount,"  and  the  last  word  in  the  body  of  said  paper  is 
*act,'  which  is  obviously  a  contraction  for  "accoant;*' 
and  except  that  at  the  foot  of  the  said  paper  are  writ- 
ten these  words : 

"Eichmond,  March  5th,  1875,  received  of  T.  A. 
Parker  &  Co.  forty-seven  23-100  dollars  in  full  of  this 
order. 

Thomas  Moorb." 

We  think  there  was,  clearly,  no  variance  between  the 
said  paper  and  the  said  order.  Certainly  the  differ- 
ence between  the  word  '*  account"  and  the  contraction 
*^  act,"  aforesaid  is  no  variance,  or  at  least  is  wholly 
immaterial.  And  certainly  the  receipt  at  the  foot  of 
the  said  paper,  and  the  absence  of  such  a  receipt  at  the 
foot  of  the  said  order,  constitute  no  variance.  The  re- 
ceipt is  no  part  of  the  forged  paper.  The  receipt  is 
not  charged  to  be  forged.  In  fact  it  is  a  genuine  in- 
strument. 

We  therefore  think  the  court  did  not  err  in  not  ex- 
cluding from  the  jury  the  paper  set  forth  in  the  second 
bill  of  exceptions. 

4.  The  fourth  assignment  is,  that  "the  court  erred 
in  excluding  from  the  jury  the  alleged  genuine  order 
with  the  receipt  upon  it,  mentioned  in  the  third  bill  of 
exceptions,  which  the  witness  said  had  been  presented 
to  him  on  a  former  occasion  by  the  prisoner." 

The  third  bill  of  exceptions  states,  "that  on  the 
trial  of  the  cause,  after  the  commonwealth  had  intro- 
duced as  a  witness  one  Truman  A.  Parker,  who  gave 
evidence  tending  to  prove  that  the  prisoner  had  pre- 
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eented  to  Parker  &  Co.  the  order  marked  *A*  set  forth  1876. 

in  the  said  bill  of  exceptions,  and  which  is  made  part  ^^JJ^ 
hereof,  and  that  the  said  order  was  false  and  forged, 


and  that  the  prisoner  had  been  paid  the  money  .  B»^«»' 
thereon  by  Parker  &  Co. ;  and  after  the  attorney  for 
the  commonwealth  had  turned  the  witness  Parker  over 
for  cross-examination  to  the  prisoner's  counsel,  he  was 
asked  by  them  whether  he  had  ever  seen  the  prisoner 
before  the  interview  at  which  said  forged  order  was 
presented,  and  the  witness  replied  that  he  had;  that 
on  one  occasion  before,  to-wit:  in  September  1874,  the 
prisoner  had  presented  an  order  on  Parker  &  Co., 
drawn  by  Allen  &  Bro.,  in  favor  of  E.  D.  James,  which 
had  been  paid  by  witness ;  but  that  at  the  time  of  the 
presentation  of  the  second  draft,  the  witness  did  not 
remember  prisoner  as  the  person  who  received  the 
money  for  the  first  draft;  and  being  asked  by  pris- 
oner's counsel,  if  the  said  James'  order  was  a  genuine 
one,  said  it  was.  Witness  was  then  asked  by  pri- 
soner's counsel  to  produce  the  said  James'  order,  and 
they  then  tendered  it  in  evidence,  said  order  havingupon 
it  a  receipt  in  prisoner's  proper  name  for  the  amount 
thereof;  but  the  attorney  for  the  commonwealth  ob- 
jecting to  the  introduction  of  said  draft  in  evidence 
before  the  jury,  the  court  sustained  the  objection  and 
ruled  the  draft  out  as  evidence;  to  which  opinion  of 
the  court,  reftising  to  allow  the  said  James'  draft  to  be 
given  in  evidence,  the  prisoner  by  his  counsel  ex- 
cepted." 

The  draft  referred  to  seems  to  have  been  wholly  ir- 
relevant to  the  case  before  the  court,  and  was  therefore 
inadmissible.  The  draft  had  on  it  a  receipt  in  prison- 
er's proper  name  for  the  amount  thereof^  There  was 
no  specific  tender  by  the  prisoner  of  his  said  receipt 
Vol.  xxvn— 119 


Digitized  by 


Google 


case. 


946  COURT    OF  APPEALS    OF  VIRaiNIA. 

1876     in  evidence;   but  be  may  bave  supposed  that  if  &e 
Term^   <li*ftft  W&8  admitted  as  evidence  tbe  receipt  endorsed 

thereon  would  necessarily  be  in  evidence  also,  and  be 

^^^If^'  may  bave  intended  to  use  tbe  receipt  for  tbe  purpoee 
of  comparison  of  band-writing.  Even  if  tbe  receipt 
can  be  considered  as  having  been  offered  in  evidence 
and  excluded,  was  it  properly  excluded?  We  are  of 
opinion  that  it  was.  As  a  general  rule,  certainly,  doc- 
uments irrelevant  to  tbe  issues  on  the  record  cannot 
be  received  in  evidence  at  tbe  trial  to  enable  tbe  jury 
to.  institute  a  comparison  of  bands,  or  to  enable  a  wit- 
ness so  to  do.  This  is  clearly  tbe  rule  in  England, 
especially  according  to  tbe  modern  cases,  and  although 
it  is  said  that  the  American  decisions  on  tbe  subject 
are  far  from  being  uniform,  yet  it  cannot  be  said  that 
in  this  state  the  correctness  of  tbe  rule  has  ever  been 
qaestioned  by  any  decision  of  this  court.  It  has  beeo 
uniformly  received  and  acted  on  with  us  as  a  settled 
general  rule.  If  there  be  any  exceptions  to  it  this 
case  is  not  one  of  them.  For  the  cases  on  this  sub- 
ject reference  may  be  bad  to  1  Greenleaf  on  Ev.,  §§ 
579-581,  and  notes;  and  Roscoe's  Criminal  Evidence, 
page  164  and  notes.. 

5.  Tbe  fifth  assignment  is,  that  ^'  tbe  court  erred  in 
excluding  from  tbe  jury  tbe  testimony  referred  to  in 
tbe  fourth  bill  of  exceptions,  as  to  tbe  incompetency 
or  inability  of  the  prisoner  to  bave  written  tbe  paper 
with  tbe  forgery  of  which  be  was  charged." 

Tbe  fourth  bill  of  exceptions  states,  "that  upon  the 
trial  of  this  cause  tbe  prisoner  offered  a  witness.  Dr. 
Otho  W.  Kean,  who  proved  that  be  was  a  resident  of 
Goochland  county,  and  had  lived  in  the  same  neigh- 
borhood with  tbe  prisoner  for  many  years ;  that  be  was 
a  practising  physician  of  many  years  standing,  and 
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also  superintendent  of  public  schools  of  the  county ;  1876. 
that  the  prisoner  was  a  teacher  of  public  schools  in  his  xcmi. 
employment ;  that,  as  superintendent  of  the  schools,  it 


was  his  duty  to  inspect  all  the  reports  of  the  said  Roger  Burrcs$' 
D.  Burress  as  teacher  for  about  four  years;  and  that  he 
had  had  other  correspondence  with  him ;  that  ^^  tWs 
way  his  opportunities  for  acquiring  a  knowledge  of  his 
handwriting  were  very  superior ;  that,  in  addition  to 
this,  he  had  inspected  the  reports  of  the  said  Roger  D. 
Burress,  and  his  correspondence  with  him,  running 
through  a  period  of  four  years,  and  terminating 
about  a  year  ago,  since  this  charge  was  brought 
against  him,  with  the  view  of  determining  whe- 
ther he  could  detect  any  variation  in  his  writing, 
done  at  different  times,  or  want  of  uniformity  in  his 
handwriting  during  the  whole  of  this  period,  or 
any  resemblance  to  the  paper  purporting  to  be  an  order 
drawn  by  Allen  &  Bro.,  which  the  witness  had  care- 
fully examined  before  that  time;  and  that,  in  his 
opinion,  the  order  and  signature  is  not  the  handwriting 
of  this  prisoner;  that  he  wrote  a  good,  plain,  round 
hand,  remarkably  uniform,  and  fixed  and  well  defined; 
and  that  from  his  knowledge  of  the  prisoner  and  his 
handwriting,  he  did  not  believe  that  he  could  have 
written  the  order  or  the  signature  to  the  receipt,  or 
either  of  them,  if  he  had  tried  to  do  so.  The  attorney 
for  the  commonwealth  objected  to  the  introduction  of 
that  portion  of  the  evidence  of  the  said  witness  which 
states  that  ^^  he  did  not  believe  that  the  prisoner  could 
have  written  the  order  and  the  signature,  or  either  of 
them,  if  he  had  tried  to  do  so,'*  and  moved  the  court 
to  exclude  the  same;  and  the  court  sustained  this  ob- 
jection, and  ruled  out  the  evidence.'*  To  which  action 
of  the  court  the  prisoner  excepted. 
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1876.        We  know  of  no  principle  of  the  law  of  evidence 
T«m7  which  would  make  the  statement  of  the  witness,  ex- 

clnded  in  this  case,  admissible  evidence.    It  is  a  state- 

^^^*  ment,  not  of  facts,  to  which  a  witness  generally  testi- 
fies, bnt  of  mere  matter  of  opinion,  to  which  he  rarely 
testifies,  and  only  in  special  cases  and  for  peculiar  rea- 
sons. This  is  not  such  a  case,  and  snch  reasons  do  not 
apply  to  it  An  expert  is  sometimes  called  npon  to 
give  his  opinion,  which  is  evidence  in  a  court  of  jus- 
tice ;  but  certainly  the  witness  in  this  case  was  no  ex- 
pert He  had  no  peculiar  knowledge  of  handwriting, 
or  of  the  capacity  of  men  to  write.  He  seems  to  have 
had  a  very  good  opportunity  of  becoming  acquainted 
with  the  prisoner's  handwriting,  and  to  have  been  very 
well  acquainted  with  it.  But  certainly  his  opinion 
that  the  prisoner  could  not  have  written  the  order  or 
the  signature,  if  he  had  tried  to  do  so,  would  be  very 
unsafe  and  improper  evidence  to  go  before  a  jury.  He 
proves  that  the  prisoner  *^  wrote  a  good,  plain,  round 
hand,  remarkably  uniform,  and  fixed  and  well  de- 
fined;" in  other  words,  that  he  wrote  an  excellent 
hand.  And  how  the  witness  could  form  an  opinion 
from  these  facts,  that  the  prisoner  could  not  have  writ- 
ten the  order  or  signature  if  he  had  tried  to  do  so,  we 
cannot  perceive.  Why  could  he  not  have  done  so  as 
well  as  any  other  man,  skilled  as  he  was  in  the  use  of 
the  pen?  Almost  every  good  writer  writes  a  uniform 
hand,  ordinarily.  But  that  does  not  show  that  he  can- 
not write  a  feigned  hand.  Of  course  he  would  write  a 
feigned  hand  if  he  attempted  to  commit  a  forgery. 
From  the  facts  stated  by  the  witness,  others  would  no 
doubt  form  a  different  opinion  from  the  one  expressed 
by  him  as  to  the  capacity  of  the  prisoner.  Bnt  the 
law  in  its  wisdom  excludes  all  such  opinions  from  the 
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jury,  as  calculated  not  to  enlighten,  bat  to  mislead     1S76. 

T&nu&ry 

them.    1  Greenleaf  on  Ev.,  §  440  and  seq.  and  notes;    Term. 
Boscoe's  Crim.  Ev.,  p.  185  and  seq.  and  notes. 

The  only  remaining  assignment  of  error  was  waived 
and  abandoned  by  the  learned  counsel  for  the  prisoner, 
and  therefore  will  not  be  further  noticed  by  us. 

We  think  there  is  no  error  in  the  judgment,  and 
that  it  ought  to  be  affirmed. 

Judgment  affibmed. 


Burress' 
case. 
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Smabt  &  MoEiNSBY  V.  Thb  Commonwealth. 

Januaiy  20. 

1876.      '^^  county  court  authorizes  W  to  erect  a  toll-gate  on  a  turnpike  road  in 
Januaiy  the  county,  and  take  toll  thereon  at  a  rate  fixed,  he  being  bound  to 

Term.  j^^^  ^^  ^^^^^  ^  order.    S  &  M  came  with  their  teams  to  the  gate, 

which  they  found  shut  and  fastened.  They  demanded  that  the  gate 
should  be  opened,  and  the  gate-keeper  demanded  the  ususd  tolls  be- 
fore opening  the  gate.  S  &  M  refused  to  pay  the  toUs,  and  the  gate- 
keeper refused  to  open  the  gate.  Thereupon  S  &  M  broke  down  and 
destroyed  the  gate,  and  passed  through  without  paying  tolls.    Held  : 

1.  W  haying  erected  the  gate  under  the  authority  of  the  coonty 

court,  whether  or  not  the  court  had  authority  to  make  the  order, 
S  &  -M  were  guilty  of  a  misdemeanor  under  the  statute.  Code 
of  1873,  ch.  188,  2  28. 

2.  If  the  toll-gate  was  such  an  obstruction  on  the  highway  as  could 

be  regarded  as  a  nuisance,  S  &  M  could  only  be  justified  in  ^^ 
moving  it  peaceably,  not  in  destroying  it,  and  haying  destroyed 
it  they  were  guilty  of  a  misdemeanor. 

This  was  an  informatioii  for  a  misdemeanor  in  the 
county  court  of  Floyd  against  James  M.  Smart  and  Al- 
len McKinsey.  The  case  is  fully  stated  by  Judge  Chri9- 
Hon  in  his  opinion. 

Pemif  for  the  appellants. 

The  Attorney  Oeneral^  for  the  commonwealth. 

Ohbistian,  J.,  delivered  the  opinion  of  the  court 

The  plaintiff  in  error  were  indicted  under  the  28th 
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section,  chapter  188,  Code  of  1878,  which  declares  1876. 

that  "if  a  person  unlawfully,  but  not  feloniously,  take  Term. 
and  carry  away,  or  destroy,  deface  or  injure,  any  pro- 


perty, real  or  personal,  not  his  own     *     *     *    he  j^^J^^g 
shall  be  deemed  guilty  of  a  misdemeanor/*  case. 

The  plaintiflfe  in  error  having  waived  their  right  to 
a  trial  by  jury,  demurred  to  the  evidence  offered  by 
the  commonwealth;  which  demurrer  was  overruled  by 
the  court;  and  judgment  entered  against  each  of  the 
defendants  for  a  fine  of  five  dollars  in  each  case. 

The  commonwealth's  evidence  to  which  the  demur- 
rer  was  tendered  was  as  follows: 

At  a  county  court  held  for  Floyd,  on  the  10th  day 
of  February,  1868: 

On  motion  of  R.  W.  Whitlow,  he  is  authorized  to 
take  charge  of  that  portion  of  the  Floyd  and  Patrick 
turnpike  lying  between  Floyd  courthouse  and  the 
Patrick  county  line,  and  put  the  same  in  order,  and 
receive  for  his  services  and  labor  done  on  the  same  in 
making  repairs,  the  tolls  collected  on  said  road  for 
the  next  five  [years],  he  putting  the  said  road  in  good 
order  before  he  is  authorized  to  receive  tolls  on  the 
same. 

At  a  county  court  held,  for  the  county  of  Floyd,  on 
the  11th  day  of  December,  1872: 

On  motion  of  R.  W.  Whitlow,  it  is  ordered  that  the 
turnpike  leading  from  Floyd  courthouse,  to  Patrick 
county  be  let  to  the  said  Whitlow  for  the  term  of  five 
years,  F.  0.  House  to  the  Patrick  line,  to  be  kept  up 
by  the  tolls  arising  therefrom,  which  said  Whitlow  is 
authorized  to  collect  at  one  gate,  that  he  may  erect  on 
said  road  at  such  place  as  suits  his  convenience,  said 
tolls  to  remain  at  present  rates  charged  on  said  —  by 
A.  Booth;  bat  before  the  said  Whitlow  shall  be  enti- 
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1876.  tied  to  any  benefit  from  said  tolls  —  this  order  he  shall 
TOT^f  enter  bond  in  the  sum  of  $1,600,  with  good  secnrity, 
to  be  approved  by  the  court,  payable  to  Jacksonville 


^^^  \  township,  to  keep  said  road  in  the  condition  required 
cas«.     by  law  for  turnpike  roads,  for  the  term  of  five  years. 

And  it  is  further  ordered  and  expressly  understood, 
that  this  court  reserves  to  itself  the  right  to  annul  and 
discontinue  this  contract  at  any  time,  upon  ten  days' 
notice  to  said  Whitlow,  or  his  assigns,  in  case  he  fiuls 
to  keep  said  road  in  the  order  required  by  law. 

And  it  is  further  ordered,  that  the  said  Whitlow 
shall  not  take  any  toll  on  said  road  until  William 
Campbell,  S.  Dobyns,  Thomas  L.  ilfizon,  Eden  £p- 
perly  and  Mason  Jenkins,  or  any  three  of  them,  who 
are  hereby  appointed  to  act  as  commissioners  for  that 
purpose,  shall  certify  that  said  road  is  in  the  conditioo 
required  by  law.  And  the  court  reserves  the  right  to 
alter  the  tariff  of  tolls  at  any  time  he  may  deem  pro> 
per  upon  ten  days'  notice  to  the  said  Whitlow  or  his 
assigns. 

Robert  W.  Whitlow  had  erected  a  toll-gate  on  that 
part  of  the  Jacksonville  and  Christiansburg  turnpike 
lying  in  the  county  of  Floyd,  between  Floyd  court- 
house and  the  Patrick  line,  and  was  keeping  the  road 
in  repair  for  tolls  received  at  the  gate  under  the  last 
order.  He  had  never  taken  or  received  tolls  under 
first  order,  said  road  being  kept  in  repair  by  surveyor 
and  hands  assigned  to  work  same  until  Whitlow's  last 
contract  was  made  with  county  court.  Toll-gate  was 
the  personal  property  of  the  said  R.  W.  Whitlow.  At 
the  date  set  out  in  the  information,  defendants,  with 
their  teams,  drove  up  to  the  toll-gate  in  the  county  of 
Floyd,  and  found  the  same  closed  and  fastened.  They 
demanded  that  the  gate-keeper  should  open  the  gate; 
the  gate-keeper  demanded  the  usual  tolls  before  open- 
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ing  the  gate;  the  defendants  refused  to  pay  tolls,  said     iS;^- 
the;  did   not  intend,  and  would  not  pay  tolls,  and    Tenn. 


the  gate-keeper  refused  to  open  gate.     Thereupon, 

then  and  there,  the  defendants  by  force  broke  down,  i|^^»g 
removed,  injured  and  destroyed  the  gate,  and  passed     case. 
over  said  road  without  paying  tolls. 

The  court  is  of  opinion,  that  there  was  no  error  in 
the  judgment  of  the  court  in  overruling  the  demurrer 
and  assessing  a  fine  against  the  plaintiff  in  error.  They 
were  certainly  guilty  of  the  offence  which  the  statute 
defines.  They  unlawfully  injured  and  destroyed  per- 
sonal property  not  their  own.  The  toll-gate  was  the 
pesonal  property  of  Whitlow.  It  was  not  only  injured 
but  destroyed  by  the  plaintiffs  in  error.  The  toll-gate 
was  erected  by  Whitlow  under  an  order  of  the  county 
court  of  Floyd.  It  may  be  that  such  order  was  with- 
out authority,  (on  that  question  we  express  no  opinion,) 
and  that  being  without  authority  it  was  a  nuisance  to 
erect  a  toll-gate  across  a  public  highway.  But  that 
question  the  plaintiffs  in  error  had  no  right  to  decide 
for  themselves,  except  at  their  own  peril. 

But  if  the  toll-gate  was  such  an  obstruction  on  the 
highway  as  could  be  regarded  as  a  nuisance,  the  plain- 
tiffe  in  error  could  only  be  justified  in  removing  it 
peaceably,  not  in  destroying  it.  The  evidence  shows 
that  they  not  only  removed  the  gate,  but  destroyed  it 
This  was  an  unlawful  act  which  was  indictable  under 
the  statute.  The  court  is  therefore  of  opinion,  that 
there  is  no  error  in  the  judgment  of  said  circuit  court, 
and  that  the  same  be  affirmed. 

JUDGMBNT  AFFIBMBD. 
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Page  v.  The  Commonwealth. 

February  3. 

1S76.      I.  A  person  examined  by  a  justice  for  a  felony,  may  be  sent  on  for  trial 
Tttm  ^  ^^  circuit  court  of  the  county  then  in  session,  and  may  be  ar- 

raigned and  tried  at  that  term  of  the  court 

2.  On  the  arraignment  of  a  prisoner  on  a  charge  of  felony,  he  files  a  spt- 

cial  plea,  to  which  the  attorney  for  the  commonwealth  files  a  special 
replication;  and  to  this  replication  the  prisoner  demurs.  The  demur- 
rer being  overruled,  the  prisoner  cannot  rejoin  to  the  replication  with- 
out withdrawing  his  demurrer. 

3.  A  prisoner  indicted  for  felony  files  a  plea  of  autrefois  acquit,  and 

makes  the  record  of  his  former  trial  a  part  of  his  plea;  and  he  aveis 
that  the  offence  for  which  he  had  been  before  tried  is  the  same  offeree 
for  which  he  is  then  on  trial ;  and  the  evidence  necessary  to  convict 
him  on  the  present  indictment,  if  introduced,  would  have  convicted 
him  on  the  first  trial.  The  attorney  for  the  commonwealth  replies 
that  there  is  no  record  of  the  trial  of  the  prisoner  for  the  same  iden- 
tical felony  and  offence  charged  in  the  indictment  on  which  the  pri- 
soner is  then  arraigned.  The  replication  denies  one  of  the  essential 
averments  of  the  plea,  viz  :  that  the  offence  was  the  same  as  that  for 
which  the  prisoner  had  been  before  tried ;  and  is  therefore  a  good 
replication  to  the  plea. 

4.  In  such  a  case  it  would  not  have  been  proper  to  traverse  the  all^[ation 

that  the  evidence  necessary  to  convict  him,  &c.  The  two  indictments 
being  for  similar  offences,  and  in  the  same  words,  except  as  to  time, 
which  is  immaterial,  of  course  the  same  facts  which  sustain  the  one 
would,  standing  by  themselves,  sustain  the  other.  But  when  it  is- 
averred  and  shown  that  the  two  offences,  though  similar,  are  not  in 
fact  the  same,  but  different  offences,  all  foimdation  for  the  plea  is  taken 
away. 

5.  Upon  the  trial  of  the  issue  on  the  plea  of  autrefois  acquit,  an  instruc- 

tion to  the  jury,  that  if  they  believe,  &c.,  that  the  honse  named  in  the 
indictment  for  the  burning  of  which  the  prisoner  was  arraigned  and 


Digitized  by 


Google 


COURT   OB  APPEALS   OF  YIBGIKIA.  955- 

tried  at  a  previous  term  of  the  court,  is  not  the  same  house,  nor  the  1876. 

same  burning  charged  in  the  indictment  upon  which  he  now  stands  Jj^^iaiy 
arraigned,  then  they  must  find  against  the  prisoner  on  the  issue  joined 


is  correct.    And  it  makes  no  difference  that  the  offences  charged  in  , 

the  two  indictments  are  described  as  the  burnings  of  the  dwelling       ^^^ 
house  of  R,  if  the  jury  believe  that  in  reality  distinct  houses  and  dis- 
tinct burnings  are  referred  to  in  the  two  indictments. 

6.  On  the  trial  of  the  issue  on  the  plea  of  autrefois  acquii,  R,  whose 

dwelling  house  was  in  both  indictments  alleged  to  have  been  burned, 
and  who  was  the  principal  witness  for  the  commonwealth  as  to  the 
burnings  on  both  trials,  may  be  asked,  and  may  state  whetl^er  or  not 
th§  verdict  of  the  jury  on  the  first  trial  had  relation  to  the  house 
charged  to  have  been  burned  in  the  indictment  on  which  the  prisoner 
was  then  arraigned.    The  enquiry  is  as  to  a  fact,  not  an  opinion. 

7.  Under  the  act.  Code  of  1873,  ch.  202,  J  10,  the  court  may  direct  jurors 

to  be  summoned  from  another  county  or  corporation  for  the  trial  of  a 
prisoner  upon  the  issue  on  the  plea  of  at^efois  acquit^  as  well  as  on 
the  general  issue. 

8.  Whether  it  is  a  case  in  which  a  jury  should  be  summoned  from  abroad, 

is  for  the  court  of  trial  to  determine ;  and  the  appellate  court  will 
presume  that  the  court  of  trial  acted  rightly  in  the  matter  unless  the 
contrary  plainly  appears. 

9.  The  issue  on  the  plea  of  autrefois  acquit  having  been  found  against 

the  prisoner,  and  he  being  on  his  trial  on  the  plea  of  "  not  guilty,'» 
eight  of  the  jurors  who  had  tried  the  first  issue  were  called  and 
examined  on  their  voir  dise,  when  they  stated  that,  during  that  trial, 
they  had  heard  R,  in  his  testimony  while  speaking  of  the  burning 
of  the  house,  say  that  the  prisoner  had  confessed ;  but  as  he  used  the 
last  word  he  was  interrupted,  and  told  to  say  nothing  about  the  con- 
fession; but  that  they  believed  they  could  give  the  prisoner  a  fair 
and  impartial  trial  on  the  evidence,  notwithstanding  anything  they 
had  hear(]^  having  no  impression  on  their  minds  on  the  question 
as  to  the  guilt  or  innocence  of  the  prisoner,  which  it  would  require 
evidence  to  remove.    They  are  competent  jurors. 

10.  That  admissions  and  confessions  of  a  prisoner  may  be  given  in  evi- 
dence against  him.  The  rule  in  Smithes  case,  10  Gratt.  734,  and 
Shifflefs  case,  14  Id.  652,  reaffirmed. 

This  was  an  indictment  in  the  circuit  court  of  Ches- 
terfield, against  Hillary  Page,  for  burning  the  dwelling^ 
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1876.     house  of  Frank  G.  Ruffin  in  the  night  time.    The 
T^J  prisoner  was  tried,  convicted  and  sentenced  to  be  hang 


case. 


at  the  May  term  of  the  court  for  1875.    And  he  there- 
^^^     upon  applied  to  this  court  for  a  writ* of  error;  which 
was  allowed.    The  case  is  stated  in  the  opinion  of 
Judge  Jfoncure. 

S.  Page  and  JE.  C.  CabeUj  for  the  prisoner. 

The  Aiiomey  General^  for  the  commonwealth.   ^ 

MoNCURB,  P.,  delivered  the  opinion  of  the  court. 

In  March,  April,  May  and  July  1874,  and  January 
1875,  many  houses  on  the  land  of  Francis  G.  Ruffin, 
in  the  county  of  Chesterfield,  were,  at  different  times, 
burned  or  set  fire  to,  generally  in  the  night  time,  by 
some  person  then  unknown ;  and  it  being  afterwards 
discovered,  or  supposed  to  be  discovered,  that  a  colored 
boy  named  Hillary  Page,  living  with  his  mother  on  the 
said  Jand,  was  the  author  of  all  these  fires,  he  was  ac- 
cordingly charged  therewith  and  arrested  therefor,  and 
indictments  were,  at  different  times,  found  and  tried 
against  him  for  some  of  these  offences,  in  the  circuit 
court  of  said  county ;  on  three  of  which  indictments 
he  was,  at  different  times,  convicted  and  condemned  to 
death.  The  first  conviction  took  place  in  February 
1875,  and  was  on  an  indictment  containing  three 
counts,  charging  the  offence  in  different  forms.  In 
the  first  count,  the  house  was  described  as  '*a  certain 
dwelling  house  of  one  Francis  G.  Ruffin."  In  the 
second,  it  was  described  as  a  certain  dwelling  house  of 
*'  Phillip  Epps  "  and  four  other  persons  therein  named. 
And  in  the  third,  it  was  described  as  a  certain  other 
house  called  a  barn  and  stable  of  one  F.  G.  Ruffin, 
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"  the  same  being  an  outhouse,  not  adjoining  the  dwell-  1876. 

ing  house  nor  under  the  same  roof,  but  some  persons  TermT 
usually  lodging  therein  at  night,  to-wit:  Phillip  Epps,' 


case. 


and  four  other  persons  therein  named,  as  aforesaid.  ^^^ 
The  prisoner  was  found  guilty  under  the  third  count, 
the  jury  saying  nothing  in  their  verdict  about  the  first 
or  second  counts.  And  sentence  of  death  was  pro- 
nounced against  him  on  that  conviction.  This  court 
awarded  a  writ  of  error  to  the  judgment;  and  upon 
argument  and  consideration  of  the  case,  being  of  opin- 
ion that  the  finding  by  the  jury  of  a  verdict  of  "guilty 
as  charged  in  the  third  count  of  the  indictment,"  was, 
in  efiect,  a  finding  of  not  guilty,  as  charged  in  the 
first  and  second  counts  of  the  indictment,  on  which 
two  counts  the  prisoner  was  therefore  entitled  to  a 
judgment  of  acquittal ;  and  being  further  of  opinion 
that  he  was  not  charged  in  the  third  count  with  any 
offence  punishable  with  death;  but  at  most  only  with 
an  ofience  under  the  fifth  section  of  chapter  188  of  the 
Code,  which  section  concerns  the  burning  of  "  any 
barn,  stable,"  &c.,  and  makes  the  offences  therein  men- 
tioned punishable  by  confinement  in  the  penitentiary; 
it  was  considered  that  the  said  judgment  was  errone- 
ous, and  should  .be  reversed  and  annulled.  And  this 
court  proceeding  to  enter  such  judgment  as  the  said 
circuit  court  ought  to  have  entered,  it  was  further  con- 
sidered that  the  prisoner  should  be  acquitted  of  the 
charges  contained  in  the  first  and  second  counts  of  the 
indictment.  And  it  was  ordered  that  the  verdict  of 
the  jury  against  him  on  the  third  count  should  be  set 
aside,  and  the  cause  remanded  to  the  said  circuit  court 
for  a  new  trial  to  be  had  therein  on  the  said  third 
count,  for  the  offence  of  feloniously  and  maliciously 
burning  a  bam  and  stable,  as  therein  charged  and  as 
described  in  the  said  fifth  section  of  chapter  188  of  the 
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1876.  Code.  But  it  was  declared  Id  the  judgment  of  this 
Term7  court,  that  it  wduld  be  competent  for  the  court  below, 
if  deemed  best  to  do  so,  to  have  a  nolle  proseqid  entered 


case. 


^^'^  as  to  the  said  third  count,  and  to  proceed  to  the  trial 
of  the  prisoner  on  one  or  more  of  the  other  indict- 
ments for  felony  which  appear  to  have  been  found 
against  him,  in  the  same  court  and  at  the  same  time 
with  the  indictment  on  which  he  bad  been  tried  as 
aforesaid,  or  any  other  indictment  which  might  have 
been,  or  might  be  found  against  him  for  felony  in  the 
same  court.  Accordingly  it  appears  that  after  the 
said  cause  was  remanded  to  the  circuit  court  as  afore- 
said, it  was  not  further  prosecuted  therein,  but  the 
prisoner  was  tried,  convicted  and  sentenced  to  death 
on  each  of  two  other  indictments  found  against  him  in 
the  same  court  on  the  12th  day  of  May  1875,  in  each 
of  which  he  was  charged  with  a  like  offence  to  that 
charged  in  the  first  count  of  the  indictment  on  the 
third  count  of  which  he  had  previously  been  convicted 
as  aforesaid;  the  said  offence  being  described  in  all  of 
the  said  indictments  as  the  felonious  and  malicious 
burning  of  a  certain  dwelling  house  of  one  Francis  G. 
RuflSn,  in  the  said  county,  in  the  night,  and  being 
charged  in  one  of  the  said  two  indictments  last  found, 
which  one  was  marked  by  the  clerk  when  presented 
No.  5,  as  having  been  committed  on  the  26th  day  of 
April  1874,  about  the  hour  of  one  o'clock  in  the  night 
of  that  day,  and  in  the  other  of  the  said  two  indict- 
ments last  found,  which  was  marked  by  the  clerk  when 
presented  Ifo.  7,  as  having  been  committed  on  the  Slst 
day  of  March  1874,  about  the  hour  of  three  o'clock  in 
the  night  of  that  day.  It  appears  that  the  indictment 
on  which  the  prisoner  had  previously  been  convicted 
as  aforesaid  was  marked  No  1,  and  in  it  the  offence  is 
charged  as  having  been  committed  on  the  29th  day  of 
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July,  aboat  the  honr  of  two  o'clock  in  the  night  of     1876. 
that  day.     The  prisoner  was  convicted  on  one  of  the    xomJ 

said  two  indictments  last  found,  to-wit:  the  one  marked * 

No.  5,  on  the  2l8t  day  of  May  1876;  and  on  the  other,  ^'^ 
to-wit :  the  one  marked  No.  7,  on  the  Ist  day  of  June 
1875;  and  he  was  sentenced  to  death  in  each  case  on 
the  2nd  day  of  June  1876.  To  each  of  the  judgments 
in  these  two  cases  a  writ  of  error  was  awarded  by  this 
court. 

A  great  many  errors  were  assigned  in  the  petition 
for  a  writ  of  error  in  each  case.  The  two  cases  were 
argued  together,  but  we  will  consider  tbem  separately 
as  a  decision  of  one  of  them  may  render  it  unnecessary 
to  decide  or  consider  the  other.  We  will,  therefore, 
proceed  now  to  consider  the  case  in  which  the  indict- 
ment is  marked  No.  7. 

All,  or  nearly  all,  of  the  questions  arising  in  this 
case  are  presented  by  the  bills  of  exceptions  which 
were  taken  during  the  progress  of  the  trial,  and  which 
are  fifteen  in  number,  including  No.  2,  which  is  not 
in  the  record  and  was  not  filed,  as  appears  by  a  note 
of  the  clerk  of  the  court  below,  at  the  foot  of  the  re- 
cord. We  will  consider  and  dispose  of  these  questions 
in  the  order  in  which  they  are  presented  by  the  bills 
of  exceptions;  some  of  which  will  require  very  brief 
notice,  and  seem  not  to  be  relied  on,  and  are  not  no- 
ticed in  the  assignment  of  errors,  unless  it  be  under 
the  general  head  at  the  end  of  the  petition,  of 
*^  numerous  other  errors  which  are  apparent  in  the 
record." 

1,  Bill  of  exceptions  No.  1  was  taken  to  the  ruling 
of  the  court  in  refusing  the  petition  of  the  prisoner 
to  grant  him  a  mandamus  nisi  to  the  justice  of  the 
peace  of  the  county  by  whom  the  prisoner  was  exam- 
ined and  remanded  to  answer  for  the  felony  for  which 
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1876.     be  was  indicted,  to  appear  before  tbe  conrt  forthwith 
T«m7  ftJ^d  show  cause  why  a  peremptory  mandamus  should 

not  issue,  commanding  him  to  remand  the  said  Hillary 

^*^^*^  Paee  to  the  next  term  of  the  circuit  court  to  answer 
for  a  felony  for  which  he  was  indicted  and  arrested, 
instead  of  remanding  him  to  the  present  term  of  tbe 
said  court. 

The  question,  no  doubt,  intended  to  be  presented 
by  this  bill  of  exceptions  was,  whether  a  person  re- 
manded by  an  examining  justice  for  trial  for  felony  in 
the  circuit  court,  could  be  arraigned  and  tried  at  a 
term  of  the  court  then  in  session,  or  only  at  a  term  of 
the  court  commencing  after  such  examination.  Con- 
ceding, for  tbe  purposes  of  this  case,  that  the  question 
was  presented  in  a  proper  way,  we  are  of  opinion  that 
it  was  properly  solved  by  the  court  below,  and  that  a 
person  remanded  for  trial  as  aforesaid  could  be  tried 
at  any  time  after  he  was  so  remanded,  even  though  at 
a  term  of  the  court  which  was  in  session  at  the  time 
of  his  examination  before  a  justice.  The  Code,  it  is 
true,  provides  that  the  commitment  for  trial,  &c., 
*' shall  be  in  tbe  next  term  of  the  circuit  court  for  such 
county;"  but  that  does  not  prevent  a  trial  from  being 
had  at  an  existing  term  of  the  court,  if  one  be  then  in 
existence.  The  object  of  the  law  is  to  have  a  speedy 
trial  of  a  felony,  and  it  therefore  provides  that  the 
accused  shall,  unless  good  cause  be  shown  for  a  con- 
tinuance, be  arraigned  and  tried  at  the  first  term  of 
the  court  to  which  he  is  remanded  or  sent  on  for  trial. 
Code,  ch.  202,  §§  1  and  2.  It  might  be  very  inconve- 
nient and  injurious,  as  well  to  the  accused  as  to  the 
commonwealth,  to  delay  a  trial  necessarily  to  a  future 
term  of  the  circuit  court,  when  there  was  one  in  ex- 
istence at  which  it  might  just  as  well  be  had. 
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2.  BiU  of  exceptions  "So.  2  is  not  in  the  record,  as     1876. 
before  stated.  J^^ 

8.  Bill  of  exceptions  No.  8  states  that  the  prisoner 

tendered  to  the  court  his  plea  of  autrefois  acquiij  and  Page's 
sets  out  the  plea,  in  which  the  arraignment,  trial, 
and  judgment  had  on  indictment  marked  No.  1,  as 
aforesaid,  are  relied  on  as  an  acquittal  of  the  offence 
charged  in  the  indictment  in  this  case,  marked  No.  7, 
as  aforesaid.  To  which  plea  the  attorney  for  the  com- 
monwealth filed  his  replication,  which  is  also  set  out 
in  the  bill;  the  said  replication  being,  "that  the  ot- 
fence  charged  in  the  indictment  for  which  he  is  now 
arraigned,  is  another  and  distinct  offence  from  that  for 
which  the  said  Hillary  Page  was  tried  and  acquitted, 
as  stated  in  said  plea."  To  this  replication  the  pris- 
oner, by  his  counsel  demurred  generally;  and  the 
court  overruling  his  demurrer,  the  prisoner  asked 
leave  to  join  issue  on  the  replication;  which  leave  the 
court  refused  to  grant,  unless  he  would  withdraw  his 
demurrer  to  the  replication;  but  offered  to  permit 
him  to  join  issue  on  the  replication  if  he  would  with- 
draw his  demurrer  thereto;  which  he  refused  to  do; 
whereupon  the  court  refused  again  his  motion  to  join 
issue.  And  to  this  opinion  and  ruling  of  the  court 
the  prisoner  excepted. 

The  court  is  of  opinion  that  there  is  no  error  in  the 

said  opinion  and  ruling  of  the  court  below.     The 

prisoner  had  no  right  to  demur  and  rejoin  to  the  same 

replication  at  the  same  time.    He  had  his  election  to 

do  either.    He  elected  to  demur;  when  his  demurrer 

was  decided  against  him,  all  he  could  then  ask  was  to 

withdraw  his  demurrer  and  rejoin,  and  this  the  court 

offered  to  permit  him  to  do;  but  he  refused.    He  has 

therefore  no  just  cause  of  complaint  in  this  respect. 

He  says  in  his  petition,  that  "the  demurrer  being 
Vol.  xxvn— 121^ 
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1876.     overruled  by  the  court,  the  judgment  Bbould   have 
Tcrmf   been  respondeat  ouster.**   He  did  answer  over,  by  plead- 

ing  not  guilty,  after  his  special  plea  of  autrefois  acquit 

Page's  ^j^g  disposed  of.  The  right  of  respondeat  ouster  doe^ 
not  authorize  a  party  whose  demurrer  to  a  replication 
has  been  decided  against  him  to  put  in  a  rejoinder 
without  withdrawing  his  demurrer.  That  would  be  a 
case  of  palpable  duplicity;  and  would  be  the  same 
thing  as  if  he  had  offered  to  demur  and  rejoin  at  the 
same  time  to  the  replication.  He  may  plead  double 
in  the  first  step  in  a  line  of  pleading.  For  example, 
he  may  plead  autrefois  acquit  and  not  guilty.  But  he 
cannot  plead  double  in  any  subsequent  step  in  that 
line. 

But  in  this  case  there  was  a  second  plea  of  aiUrefcis 
acqaity  founded  on  the  same  ground  of  acquittal,  in  the 
line  of  which  pleading  the  prisoner  rejoined,  instead 
of  demurring  to  the  replication;  and  thus  had  all  the 
benefit  he  could  have  derived  from  being  allowed  to 
rejoin  without  withdrawing  his  demurrer  to  the  first 
replication.  In  no  view,  therefore,  can  he  have  been 
injured  by  the  action  of  the  court  below  in  this  re- 
spect. 

The  first  assignment  of  error  may  here  properly  be 
noticed.  For  though  it  does  not  present  the  same 
question  presented  by  the  third  bill  of  exceptions,  it  is 
founded  on  y^hat  is  set  forth  in  that  bill.  That  assign- 
ment is,  that  the  court  erred  in  overruling  the  demur- 
rer to  the  replication  to  the  plea  of  autrefois  acquU  ten- 
dered by  the  prisoner.  That  plea  was  clearly  demQ^ 
rable  in  not  showing  by  the  record  an  acquittal  of  any 
offence,  but  on  the  contrary  a  conviction.  The  pri- 
soner^ however,  was  not  injured  by  the  action  of  the 
court  in  this  respect,  even  if  it  had  been  erroneous,  for 
he  put  in  a  second  plea  of  former  acquittal,  under 
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v^hich  he  would  have  had  the  full  benefit  of  his  former  1876. 

acquittal  if  it  had  in  tact  been  for  the  same  offence.  t^^ 
4.  The  third  assignment  of  error  is  founded  on  bill 


case. 


of  exceptions  No.  4,  and  is  that  the  court  erred  in  re-    ^^*« 
fusing  to  reject  the  replication  to  the  second  plea  of 
uuLrefois  acquit,  on  the  ground  that  it  wfts  not  respon- 
sive to  every  part  of  the  plea. 

The  plea  and  replication  are  set  out  in  the  bill  of 
exceptions,  and  are  in  substance  as  follows: 

The  prisoner  for  plea  says,  that  he  has  been  hereto- 
fore, to  wit:  in  the  circuit  court,  &c.,in  February  1876 
indicted,  for  that  he,  on  the  29th  day  of  July,  in  the 
year  1874,  about  the  hour  of  2  o'clock  in  the  night  of 
that  day,  in  the  county  aforesaid,  a  certain  dwelling 
house  of  one  Francis  G.  Ruffin,  there  situate,  felo- 
niously and  maliciously  did  burn  against  the  peace, 
&c.,  as  will  be  seen  from  the  first  count  of  an  indict- 
ment, herewith  filed,  and  prayed  to  be  taken  as  a  part 
of  this  plea;  that  on  this  indictment  he  was,  at  the 
said  term,  arraigned  and  tried  for  the  said  offence  by 
a  jury  of  his  country,  and  by  said  jury  acquitted  of 
said  charge,  as  may  be  seen  from  the  record  and  judg- 
ment of  said  court,  entered  at  its  February  term  1875. 
And  the  said  Hillary  Page  further  says,  that  the  said 
offence  of  which  he  was  thus  acquitted,  is  the  same 
offence  of  which  he  is  now  indicted,  and  that  he  is  the 
same  Hillary  Page  mentioned  in  the  sai^  record  and 
judgment,  and  that  the  evidence  necessary  to  convict 
him  on  the  present  indictment  would  have  convicted 
him  if  properly  introduced  on  the  previous  trial  and 
indictment  when  he  was  by  the  jury  acquitted;  and 
this  he  is  ready  to  verify.    Wherefore  he  prays,  &c. 

To  which  plea  the  attorney  for  the  common\frealth 
filed  his  replication  in  substance  as  follows:  that  by 
reason  of  anything  in  the  said  last  plea  alleged,  the 
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1876.    commonwealth  ought  not  to  be  precladed,  &c.,  becanae 
T^7  the  said  attorney  says,  that  while  admitting  that  the 

prisoner  is  the  same  Hillary  Page  who  was  tried,  as  is 

^^'*  alleged  in  said  plea,  &c.,  there  is  no  such  record  in  the 
said  court  referred  to  in  the  said  plea  of  the  said  ac- 
quittal in  due  manner  of  law  of  the  said  Hillary  Page, 
of  and  from  the  same  identical  felony  and  offence 
charged  in  the  said  indictment  upon  which  he,  the  said 
Page,  is  now  arraigned,  as  is  by  the  said  Page  in  his 
said  plea  in  that  behalf  alleged;  and  this  the  said  at- 
torney for  the  commonwealth  prays  may  be  enquired 
of  by  the  country. 

This  replication  the  prisoner  moved  the  court  to  re- 
ject, as  not  being  responsive  to  the  plea;  but  the  court 
overruled  the  motion ;  and  to  this  opinion  and  ruling 
of  the  court  the  prisoner  excepted. 

We  think  there  is  no  error  in  this  opinion  and  ruling 
of  the  court.  The  replication  is  responsive  to  the  plea. 
It  traverses  a  vitally  important  allegation  of  the  plea, 
that  the  offences  charged  in  the  two  indictments  were 
^ne  and  the  same  offence.  The  prisoner  may  have 
been  acquitted  a  thousand  times  of  offences  precisely 
like  the  offence  charged  in  this  indictment,  and  yet  if 
'  none  o£  them  was  this  identical  offence,  such  acquittals 
would  be  no  bar  to  a  prosecution  under  this  indict- 
ment. The  plea  rests  upon  two  grounds:  Ist,  that 
there  was  a  former  acquittal  of  an  offence — that  is 
matter  of  record;  and,  2dly,  that  such  offence  was  the 
same  which  is  charged  in  the  present  indictment. 
That  is  matter  of  fact  to  be  proved.  The  prosecutor 
need  not  take  issue  on  both  of  these  grounds.  He 
may  admit  the  former,  and  traverse  the  latter;  and 
that  is  what  in  effect  he  did  in  this  case. 

The  counsel  for  the  prisoner  seem  to  suppose  that 
the  replication  should  have  traversed  the  allegation  in 
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the  plea,  "that  the  evidence  necessary  to  convict  him  1876. 

on  the  present  indictment,  would  have  convicted  him  j^^ 
if  properly  introduced  on  the  previous  trial  and  in- 


case. 


dictment  when  he  was  by  the  jury  acquitted."  ^^'» 

Now  certainly  such  a  traverse  was  not  necessary,  and 
would  have  been  very  improper.  The  two  indict- 
ments being  for  similar  offences,  and  in  the  very  same 
words,  except  as  to  time,  which  is  immaterial,  it  fol- 
lows, as  a  matter  of  course,  that  the  same  facts  which 
sustain  the  one,  would,  standing  by  themselves,  sustain 
the  other.  But  when  it  is  averred  and  shown  that  the 
two  offences,  though  similar,  are  not  in  fact  the  same, 
but  very  different  offences,  all  foundation  for  the  plea 
is  thus  completely  taken  away.  Surely  it  cannot  be 
necessary  to  cite  authority,  or  say  anything  more  in 
support  of  this  view. 

The  next  questions  presented  by  the  bills  of  excep- 
tions in  this  case  are  in  regard  to  instructions  asked 
for  by  the  prisoner  and  the  commonwealth  respective- 
ly, on  the  trial  of  the  issue  joined  on  the  second  plea 
of  autrefois  acquit.  These  instructions  are  the  subjects 
of  bills  Nos.  5, 6  and  7,  which  will  be  considered  toge- 
ther. 

• 

6.  Bill  of  exceptions,  No.  5,  states  that  the  prisoner 
tendered  to  the  court  the  following  instructions  num- 
bered from  one  to  four,  which  are  to  the  following 
effect : 

1.  If  the  jury  believe  that  the  evidence  necessary  to 
support  a  conviction  on  the  present  indictment  would 
also  have  supported  a  conviction  on  the  previous  in- 
dictment, then  they  must  find  that  he  has  been  hereto- 
fore acquitted  of  the  same  offence. 

2.  The  issue  before  them  is,  not  whether  or  not  the 
offences  charged  in  the  two  indictments  are  one  and 
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1876.    the  same,  bat  whether  an  acquittal  under  one  is  an  ac- 
Tam!  qnittal  of  the  other. 

8.  On  the  trial  of  an  indictment  for  a  felony,  the  day 


case. 


^e's  and  year  are  not  material;  and  on  the  trial  of  a  felony, 
on  an  indictment  charging  an  offence  to  have  been 
committed  on  the  28th  day  of  July  1874,  a  prisoner 
may  be  legally  convicted  if  the  evidence  shows  that 
the  offence  was  committed  on  the  81st  day  of  March 
1874. 

4.  If  the  jury  believe  from  the  evidence  before 
them,  that  the  prisoner  was  tried  and  acquitted  of 
burning  the  dwelling  house  of  Francis  G.  Eoffin  on 
the  29th  day  of  July  1874,  and  that  the  present  indict- 
ment charges  him  with  burning  the  dwelling  house  of 
Francis  G.  Ruffin  on  the  81st  day  of  March  1874,  then 
they  must  find  that  he  has  been  acquitted  of  the  of- 
fence charged  in  the  present  indictment,  unless  they 
believe  from  the  evidence  that  there  was  also  a  dwell- 
ing house  burned  on  the  29th  day  of  July  1874,  and 
that  he  was  tried  for  that  burning  on  his  previous  trial. 
•  Which  instructions  the  court  refused  to  give,  to 
which  ruling  the  prisoner  excepted. 

6.  Bill  of  exceptions  No.  6  states  that  the  common- 
wealth tendered  to  the  court  the  following  instructions 
to  the  jury: 

"That  if  the  jury  believe  from  the  evidence  that  the 
offence  for  which  the  prisoner  is  now  arraigned  is  an- 
other and  distinct,  and  not  the  same  offence  for  which 
he  has  been  heretofore  tried  and  acquitted,  then  tbey 
must  find  against  the  prisoner  upon  the  issue  joined. 

"And  if  they  believe  from  the  evidence  that  the 
house  named  in  the  first  count  of  the  indictment,  for 
the  burning  of  which  the  prisoner  was  arraigned  and 
tried  at  the  February  term  of  the  court,  is  not  the 
same  house  nor  the  same  burning  charged  in  the  in- 
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dictment  upon  wbich  be  now  stands  arraigned,  then      i876. 
they  must  find  against  the  prisoner  on  the  issue  joined,     xcrm^ 
And  it  makes  no  diflference  that  the  offences  charged ■ 


in  the  indictments  are  described  as  the  burnings  of    Page's 

^  case. 

the  dwelling  house  of  Francis  G.  Ruffin,  if  the  jury 
believe  that  in  reality  distinct  houses  and  distinct 
burnings  are  referred  to  in  the  two  indictments." 

Which  instructions  the  court  gave;  to  which  ruling 
the  prisoner  excepted. 

7.  Bill  of  exceptions  No.  7  states  that  the  prisoner 
tendered  to  the  court  the  following  instruction  to  the 
jury: 

^^  That  if  they  believe  that  the  evidence  necessary  to 
support  a  conviction  on  the  present  indictment  would 
also  have  supported  a  conviction  on  the  previous  trial, 
then  they  must  find  that  he  has  been  heretofore  ac- 
quitted of  the  same  offence. 

Which  said  instruction,  as  it  was  tendered,  the  court 
refxised  to  give;  but  gave  it  with  the  following  adden^ 
dam  made  thereto  by  the  court. 

"But  if  the  jury,  from  the  evidence,  believe  that  the 
prisoner,  on  the  former  trial,  was  tried  for  a  separate 
and  distinct  offence,  occurring  at  a  separate  and  dis- 
tinct time,  involving  a  separate  and  distinct  act,  then 
the  jury  may  find  for  the  commonwealth  on  the  issue 
joined." 

To  which  ruling  of  the  court,  in  refusing  to  give 
the  said  instruction  as  asked  for,  and  in  giving  it  with 
the  addendum  aforesaid,  the  prisoner  excepted. 

We  think  that  the  circuit  court  did  not  err,  at  least 
to  the  prejudice  of  the  prisoner,  in  regard  to  the  said 
instructions.  Certainly  the  court  did  not  err  in  refus- 
ing to  give  the  instructions  numbered  1  and  2  in  bill 
of  exceptions  No.  5;  nor  in  giving  the  instructions 
named  injbill  of  exceptions  No.  6;  nor,  (to  the  preju- 
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1876.  dice  of  the  prisoner)  in  refusing  to  give  the  instraction 
Tg^  asked  for,  but  giving  it  with  an  addition  as  mentioned 
in  bill  of  exceptions  No.  7.     The  instructions  nom- 


Page*s  bered  8  and  4  in  bill  of  exceptions  No.  6,  v^ould  have 
been  true  enough,  standing  by  themselves,  and  as  ab- 
stract propositions.  But  standing  as  they  were,  and 
without  any  evidence  to  support  them,  they  wonld 
have  misled  the  jury,  or  were  calculated  to  do  so;  and 
the  court  was  warranted  in  refusing  to  give  them.  No 
evidence  is  set  out  in  either  of  the  three  bills  of  excep- 
tions which  relate  to  the  instructions.  And  if  we  look 
to  the  facts  certified  in  a  subsequent  bill  of  exceptions. 
No.  11,  we  find  that  there  was  not  a  particle  of  evi- 
dence in  the  case  tending  to  prove  that  the  ofiTences 
charged  in  the  two  indictments  were  the  same;  but  on 
the  contrary  there  was  ample  evidence  that  they  were 
totally  distinct,  committed  at  different  times  and  places, 
and  upon  different  buildings.  Taking  all  the  instruc- 
tions given  by  the  court  to  the  jury  together,  the  law 
was  thereby  correctly  and  fully  laid  down  on  the  sub- 
ject, and  if  there  was  any  error  therein,  it  was  certainly 
not  to  the  prejudice  of  the  prisoner. 

8.  Bill  of  exceptions  No.  8,  states  that  on  the  trial 
of  the  issue,  on  the  plea  of  autrefois  acquitj  Francis  G. 
Huffin,  a  witness  for  the  commonwealth,  was  asked  to 
"state  whether  or  not  the  verdict  rendered  by  the  jury 
sworn  for  the  trial  of  Hillary  Page  at  the  February 
term  of  the  said  circuit  court,  had  relation  to  the  boose 
charged  in  the  indictment  upon  which  he  is  now  ar- 
raigned, as  having  been  burnt  on  the  81st  day  of  March 
1874;"  to  which  question  the  prisoner  objected  as  il- 
legal. But  the  court  overruled  the  objection,  and  per- 
mitted the  question  to  be  asked  and  answered:  when 
the  witness  answered  that  it  did  not.  To  this  question 
and  answer  the  prisoner  excepted. 
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The  ground  of  this  exception,  as  stated  in  the  as-  i876. 

signment  of  error  is,  that  the  testimony  objected  to,  is  t^^ 
'simply  the  opinion  of  a  witness  on  a  question  of  law 


and  record  evidence.**  Page's 

case. 

The  only  meaning  and  effect  of  this  evidence  was, 
that  the  two  indictments  were  for  different  offences. 
The  witness  was  the  owner  of  both  houses,  the  burn- 
ing of  which  was  the  subject  of  the  two  prosecutions 
respectively.  He  was  the  principal,  if  not  the  only 
witness  in  regard  to  the  burning  in  each  case.  He 
knew  perfectly  well  that  the  former  trial  was  for  burn- 
ing his  barn  and  stable  on  the  29th  day  of  July  1874, 
and  the  latter  trial  was  for  burning  his  dwelling  house 
on  the  31st  of  March  1874;  and  he  could  and  did  there- 
fore state  as  a  fact,  that  the  verdict  rendered  at  the 
February  term  of  the  court  in  1875,  for  burning  a 
house  on  the  29th  day  of  July  1874,  did  not  have  rela- 
tion to  the  house  charged  in  the  indictment  on  which 
he  was  then  arraigned  as  having  been  burnt  on  the 
81st  day  of  March  1874. 

9.  Bill  of  exceptions,  No.  9,  seems  to  have  been 
waived  by  the  prisoner's  counsel. 

10.  Bill  of  exceptions,  No.  10,  states  that  the  jury  on 
the  trial  of  the  issue  on  the  plea  of  autrefois  acquit^ 
after  hearing  the  evidence,  were  about  retiring  to  their 
room  to  consider  of  their  verdict,  when  the  court  gave 
them,  to  carry  with  them  to  their  room,  the  plea  of  the 
prisoner,  with  the  replication  thereto,  the  instructions 
of  the  court  in  writing,  and  the  indictments  No.  1  and 
No.  7,  but  failed  to  give  the  jury  the  written  opinion  of 
the  court  of  appeals  defining  and  declaring  the  legal 
force  and  effect  of  the  verdictof  the  jury,  who  formerly 
tried  the  prisoner  on  indictment  No.  1,  all  of  these  pa- 
pers having  been  offered  in  evidence  and  read  to  the 

jury.     After  their  retirement  the  jury  returned  into 
Vol.  XXVII — 122 
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1876.  coart  and  rendered  their  verdict;  and  the  prisoner 
T^a  thereupon  moved  the  court  to  set  aside  the  verdict,  be- 
cause the  jury  had  been  permitted  to  carry  the  said  in- 


^®**    dictment3,  Nos.  1  and  7,  with  them  to  their  room  with- 

case.  '  ' 

out  taking  with  them  the  opinion  of  the  court  of  ap- 
peals aforesaid;  which  motion  the  court  overruled; 
and  to  this  ruling  of  the  court  the  prisoner  excepts. 

It  was  no  doubt  well  understood  by  the  jury,  and 
not  denied  by  the  commonwealth,  that  the  prisoner 
was  acquitted  of  the  offence  charged  in  indictment  No. 
1,  and  that  was  all  that  the  opinion  of  the  court  of  ap- 
peals could  show  in  favor  of  the  prisoner.  The  circuit 
court,  if  it  had  been  asked,  would  have  instructed  the 
jury  as  to  the  meaning  and  effect  of  the  said  opinion, 
and  would  no  doubt  have  handed  it  to  the  jury,  to  take 
into  their  room  with  the  other  papers  aforesaid  on  their 
retirement,  but  it  was  not  asked  to  do  so.  And  after 
their  return  into  court  with  their  verdict,  it  was  too 
late  to  make  the  objection,  if  it  ever  could  have  been 
properly  made;  and  thecourt  did  not  err  in  overruling 
the  motion  to  set  aside  the  verdict  on  the  ground  afore- 
said. 

11.  Bill  of  exceptions.  No.  11,  states  that  the  jury, 
having  heard  the  evidence  on  the  issue  joined  on  the 
plea  of  autrefois  acquit^  retired  to  their  room,  and  after 
sometime  returned  into  court  with  their  verdict  in 
these  words :  "  We,  the  jury,  find  that  the  said  Hillary 
Page  has  not  been  tried  and  acquitted  for  the  offence 
charged  in  the  indictment.  Thomas  Woodfin,  Pore- 
man."  Whereupon  the  prisoner  moved  the  court  to 
set  aside  the  verdict,  because  of  its  being  contrary  to 
law  and  the  evidence;  which  motion  the  court  over- 
ruled; and  to  this  ruling  of  the  court  the  prisoner  ex- 
cepts, and  the  court  certifies  the  facts  proved  on  the 
trial  of  the  said  issue  to  be  as  follows: 
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Then  follows  the  certificate  of  facts,  incladiDg  the     1876. 
warrant  of  arrest  dated  the  16th,  and  mittimus  dated     Teimf 

the  16th,  day  of  February  1875,  in  which  Hillary  Page 

is  charged  with  feloniously  burning  in  the  night  time,  ^^J^^*^ 
on  diflTerent  days,  sundry  houses,  the  property  of  F.  G. 
Euffin,  Sr.,  in  the  county  of  Chesterfield,  among  which 
was  one  barn  and  stable  charged  to  have  been  burnt 
on  the  29th  of  July  1874,  and  one  dwelling  house  on 
the  81st  of  March  1874;  also  including  indictment  No. 
1,  and  copy  of  the  record  of  the  trial  thereon  at  Feb- 
ruary term  1875,  and  of  the  record  of  the  case  in  this 
court,  including  the  opinion  of  the  court  in  the  case  as 
aforesaid.  After  which  follows  a  certificate  in  these 
words : 

"And  for  the  commonwealth  it  was  proved  by  a  wit- 
ness that  the  two  houses  described  in  the  two  indict- 
ments, numbered  1  and  7,  were  totally  distinct  houses, 
situated  one  mile  apart ;  that  the  house  burned  in  July 
was  just  one  mile  from  the  house  burned  on  the  31st 
of  March;  that  there  had  not  been  only  one  burning, 
but  several;  that  the  house  burned  on  the  29th  day  of 
July  1874,  was  really  his  bam;**  being  charged  in  the 
first  count  of  indictment  No.  1  to  be  his  dwelling 
house,  in  the  second  count  to  be  the  dwelling  of  Philip 
Epps  and  others,  and  in  the  third  to  be  his  barn,  in 
which  Philip  Epps  and  others  named  therein  usually 
lodged  at  night;  that  the  house  Hillary  Page  is  charged 
in  the  present  indictment,  No.  7,  to  have  burned  "  on 
the  81st  of  March  is  his  mansion  house,  in  which  him- 
self and  family  then  resided,  and  the  house  burnt  on 
the  29th  day  of  July  was  his  barn,  in  which  some  of 
his  laborers  usually  lodged  at  night.  He  had  the  fol- 
lowing fires  as  given  in  his  evidence  on  the  other  trial: 
March  13th  1874,  the  first  fire  occurred;  it  was  his  son 
Frank's  house:  On  the  23rd  of  March,  his,  the  wit- 
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1876.  ness's,  stable  and  carriage  house,  including  three 
Term?^  horses;  Slst  March  his  dwelling  house  was  set  on  fire 
in  the  night;  26th  of  April  (four  weeks  lacking  one 


case. 


^e*  day)  same  dwelling  house  was  set  fire  to  at  the  same 
place;  on  the  2d  of  May,  Lucy's  house  (the  mother  of 
the  boy,)  was  set  fire  to  in  the  night  time ;  on  the  8th 
of  May  the  same  house  was  set  fire  to;  on  the  8th  of 
May  the  smoke  house  was  set  fire  to;  on  the  14th  of 
May,  Lucy's  house  was  set  fire  to  in  roof  in  the  day  time 
(at  11  o'clock).  At  that  time  he  commenced  guarding 
the  premises  at  night,  and  continued  to  guard  the 
premises,  himself  and  his  sons,  up  to  the  12th  of  Jan- 
uary 1875;  on  the  29th  of  July  the  barn,  stable  and 
contents  were  burned;  on  the  13th  of  January  1875,  a 
new  stable  and  new  carriage,  three  valuable  horses,  &c., 
were  burned,  between  7 J  and  8  o'clock  at  night;  they 
were  all  at  supper  at  the  time.  That  he  had  been  ex- 
amined at  every  trial  of  Hillary  Page,  and  has  never 
been  examined  on  the  charge  against  Hillary  Page  for 
burning  his  dwelling  house  on  the  31st  of  March,  the 
offence  for  which  he  is  now  arraigned.  No  one  has 
been  examined  against  him  as  a  witness  on  that  charge. 
The  verdict  of  the  jury  on  the  trial  at  February  term, 
had  no  reference  to  the  burning  of  the  house  charged 
in  this  indictment.  And  on  cross-examination,  this 
witness  proved  that  at  the  trial  of  the  prisoner  in  Feb- 
ruary, on  indictment  No  1,  he  gave  the  same  evidence 
as  regards  the  difiisrent  fires,  that  he  has  given  to-day; 
that  he  read  the  dates  and  different  fires  from  the  re- 
port of  the  evidence  on  that  trial  as  published  in  the 
Richmond  Dispatch^  and  that  the  report  of  his  evidence 
was  correct  as  given  in  on  that  trial.  And  the  court 
certifies  that  no  other  fact  was  proven  on  the  issue  on 
the  prisoner's  plea  of  autrefois  acquit" 

We  are  clearly  of  opinion  that  the  circuit  court  did 
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not  err  in  overruling  the  motion  to  set  aside  the  ver-  1876. 

diet  on  the  issue  on  the  plea  of  former  acquittal.    It  t^T 
is  perfectly  clear  from  the  evidence,  that  the  offence. 


case» 


and  the  only  offence  tried,  or  intended  to  be  tried  at  ^^^'* 
the  first  trial,  in  February  1876,  was  the  burning  of  the 
barn  and  stable  on  the  29th  day  of  July  1874.  That 
is  the  offence,  and  the  only  offence  described,  or  in- 
tended to  be  described,  in  indictment  No.  1,  and  in 
each  count  thereof,  though  described  in  the  first  count 
as  the  dwelling  house  of  F.  G.  Ruffiu,  in  the  second  as 
the  dwelling  house  of  Philip  Epps  and  others,  and  in 
the  third  by  its  true  name,  of  barn  and  stable,  and  as 
"  an  outhouse,  not  adjoining  the  dwelling  house,  nor 
under  the  same  roof,  but  some  persons  usually  lodging 
therein  at  night, to  wit:  Philip  Epps,**  Ac.  We  know 
very  well  that  in  practice  but  one  felony  can  be 
charged  in  one  indictment,  though  it  can  be  charged 
in  different  forms,  in  different  counts  of  the  same  in- 
dictment, which  is  upon  the  theory  that  they  are  dif- 
ferent offences.  The  pleader  supposed,  and  perhaps 
correctly,  that  the  house,  though  a  barn  and  stable, 
was  in  law  the  dwelling  house  of  the  owner.  Colonel 
Ruffin,  as  part  of  his  family,  to  wit:  some  of  his  ser- 
vants lodged  therein  at  night,  or  the  dwelling  house 
of  Philip  Epps  and  others,  as  they  lodged  therein  at 
night;  and  he  also  supposed,  but  in  that  he  was  mis- 
taken, that  the  offence  of  burning  a  barn  and  stable, 
as  described  in  the  third  count  of  the  indictment,  was 
a  felony  punishable  with  death,  as  was  the  offence  de- 
scribed in  each  of  the  first  and  second  counts  of  the 
indictment.  The  jury  being  thus  misled,  found  the 
prisoner  guilty  under  the  third  count,  which  truly  de- 
scribed the  house  in  point  of  fact,  saying  nothing  in 
their  verdict  about  the  first  and  second  count;  and 
thus  the  prisoner  was,  by  construction  of  law,  acquit- 
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1876.     ted  under  the  first  and  second  counts.     And  this  con- 
T«rm7   structive  acquittal  of  an  offence,  of  which  the  prisoner 

was  in  fact  convicted  under  the  third  count,  he  has  en- 

Pagc's  deavored  to  convert  into  an  actual  acquittal  of  another 
and  totiftlly  distinct  felony,  committed  at  a  different 
time  and  place.  We  cannot  read  the  facts  certified  in 
bill  of  exceptions  No.  11,  without  seeing  plainly  that  the 
only  offence  intended  to  be  charged  in  indictment  No. 
1,  and  tried  in  February  1875,  was  the  burning  of  the 
barn  and  stable;  and  no  body  better  understood  that 
fact  than  the  prisoner  himself.  In  the  warrants  of  ar- 
rest and  commitment,  which  bear  date  on  the  15th  and 
16th  of  February  1875,  just  before  the  first  trial,  which 
was  had  in  the  same  month,  the  most  important  of  the 
different  burnings  of  the  property  of  Colonel  Rofiin, 
charged  to  have  been  perpetrated  at  different  times  by 
the  prisoner,  were  enumerated  and  described,  one  of 
them  being  described  as  the  burning  of  "one  bam 
and  stable  on  the  29th  July  1874,''  and  another  being 
described  as  the  burning  of  a  dwelling  house  on  the 
81st  of  March  1874.  At  the  February  term  of  the 
circuit  court,  which  seems  to  have  been  in  session  at 
the  date  of  the  warrant  of  commitment,  indictment 
No.  1  was  found  against  the  prisoner  for  the  offence 
charged  to  have  been  committed  on  the  29th  of  July 
1874.  There  was  no  indictment  then  found  for  any  of 
the  other  offences  charged  to  have  been  committed  by 
the  same  offender  on  other  days  named  in  the  war- 
rants. At  subsequent  terms  of  the  court  other  in- 
dictments were  found  for  other  offences  named  in  the 
warrants,  and  among  them  the  indictment  in  this  case. 
No.  7,  for  burning  the  dwelling  house  of  Colonel  Ruf- 
fiu  on  the  31st  of  March  1874.  It  is  true,  as  said  by 
the  counsel  for  the  prisoner,  that  a  mistake  in  the  day, 
in  the  description  of  an  offence  in  an  indictment,  is 
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immaterial ;  bat  here  there  was  no  mistake.    The  dif-  1876. 

ferent  offences  were  in  fact  committed  on  the  different  TmaH 
days  named  in  the  warrants,  and  were  truly  described 


by  those  dates  in  the  different  indictments.     We  have    ^^«®*^ 

•^  case. 

said  so  mach  on  this  branch  of  the  case,  because  it 
seems  to  be  the  most  important;  bat  we  will  now 
leave  it. 

12.  Bill  of  exceptions,  No.  12,  states  that  a  venire  of 
thirty-six  persons  having  been  summoned  from  the 
city  of  Petersburg,  the  prisoner  by  his  counsel  moved 
the  court  to  quash  the  venire  facias^  by  and  on  which 
the  said  jury  were  summoned,  for  errors  apparent  on 
the  face  of  said  writ,  and  because  there  is  no  authority 
for  summoning  such  jury  at  this  time;  which  motion 
the  court  overruled;"  and  the  prisoner  excepted. 

The  writ  is  not  embodied  in  the  bill  of  exceptions, 
nor  elsewhere  in  the  record,  and  we  cannot  therefore 
see  whether  there  be  any  errors  apparent  on  the  face  of 
it.  None  are  pointed  out  by  the  prisoner,  unless  it  be 
by  the  ninth  assignment  of  errors,  which  is  that  ^^  the 
court  erred  in  sending  out  of  the  county  for  jurors  to 
try  his  plea  of  autrefois  acquit^  there  being  no  provision 
for  such  acti6n.  The  common  law  provides,  that  the 
plea  may  be  tried  by  the  jury  summoned  to  try  the 
general  issue,  or  by  a  jury  made  up  of  bystanders." 

The  Code,  chapter  202,  section  10,  provides,  that 
^^  in  a  criminal  case  in  a  circuit  court,  if  qualified  ju- 
rors, not  exempt  from  serving,  cannot  conveniently 
be  found  in  the  county  or  corporation  in  which  the 
trial  is  to  be,  the  court  may  cause  so  many  as  may  be 
necessary  of  such  Jurors  to  be  summoned  from  any 
other  county  or  corporation  by  the  sheriff  or  sergeant 
thereof,  or  by  its  own  oflSicer." 

We  are  of  opinion  that  the  vemrefadas  in  question 
was  issued  by  authority  of  the  provision  just  quoted 
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1876.     from  the  Code.     That  provision  does  not  discrimiDate 
Xc^   between  jurors  for  the  trial  of  the  general  issue  and 

-jurors  for  the  trial  of  an  issue  or  special  plea,  and 

^^'*  there  seems  to  be  the  same  necessity  or  propriety  for 
sending  out  of  the  county  for  jurors  in  the  one  case  as 
the  other.  The  letter  and  the  spirit  of  the  law  there- 
fore equally  apply  to  both.  The  same  jury,  we  are 
told,  may  try  both  issues,  though  not  at  the  same  time. 
The  right  to  send  out  of  the  county  for  a  jury  to  try 
one,  seems  to  involve  a  right  to  send  out  for  a  jury  to 
try  the  other,  in  the  absence  of  anything  in  the  law  to 
the  contrary.  The  law  gives  to  the  court  of  trial  a 
very  large  discretion  in  this  matter,  mainly,  if  not  en- 
tirely, for  the  protection  and  security  of  the  prisoner. 
"If  qualified  jurors,  not  exempt  from  serving,  cannot 
be  conveniently  found  in  the  county,"  &c.,  is  the  lan- 
guage of  the  law  which  prescribes  the  condition  on 
which  this  authority  is  to  be  exercised.  But  who  is 
to  judge  in  this  matter?  Of  course,  the  court  of  trial, 
which  knows  all  the  circumstances  of  each  case  before 
it,  and  knows  what  convenience  requires  in  regard  to 
sending  out  of  the  county  for  jurors.  This  court  will 
presume  that  the  circuit  court  acted  rightly  in  any 
such  matter,  unless  the  contrary  plainly  appears;  as  it 
certainly  does  not  in  this  case.  Looking  to  the  extra- 
ordinary number  of  similar  felonies  charged  about  the 
same  time,  against  the  prisoner,  it  is  not  strange  or 
unreasonable  that  the  circuit  court  should  have  con- 
sidered it  proper  to  send  out  of  the  county  for  jurors 
to  try  him,  or  any  issue  in  his  cause. 

13.  Bill  of  exceptions  No.  13  states  that  the  prisoner 
challenged  the  whole  array  of  thirty-six  jurors  sum- 
moned from  Petersburg  for  the  trial  of  the  issue  on  his 
special  plea,  because  he  says  there  appears  no  evidence 
in  this  case,  except  the  opinion  of  the  judge,  to  show 
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that  a  jury  cannot  be  conveniently  found  in  the  county     1876. 
of  Chesterfield,  and  because  the  law  does  not  author-   ^t^J^ 
ize  such  jury  from  another  county  wherein  he  stands 


indicted  for  the  trial  of  this  issue:  but  the  court  over-    ^H^*^ 

case. 

ruled  the  challenge  and  the  prisoner  excepted.  ^ 

We  think  there  was  no  error  in  this  ruling  of  the 
court,  for  reasons  assigned  in  regard  to  the  thirteenth 
bill  of  exceptions. 

14.  Bill  of  exceptions  No.  14  states  that  the  pris- 
oner being  on  his  trial  (on  the  plea  of  not  guilty),  the 
following  named  jurors  (eight  in  number,  whose  names 
are  given  in  the  bill)  were  called  and  examined  on 
their  voir  dire^  when  they  stated  that  they  had  tried  the 
last  issue  joined  between  the  prisoner  and  the  com- 
monwealth (being  the  issue  on  the  plea  of  former  ac- 
quittal), and  that  during  that  trial,  they  had  heard  Mr. 
Euffin  in  his  testimony,  while  speaking  of  the  burning 
of  the  house,  say  that  the  prisoner  had  confessed,  but 
that  as  he  used  the  last  wor|[  be  was  interrupted  and 
told  to  say  nothing  about  the  confession;  but  that 
they  believed  they  could  give  him  a  fair  and  impartial 
trial  on  the  evidence,  notwithstanding  anything  they 
had  heard,  having  no  impression  on  their  minds  as  to 
the  question  of  the  guilt  or  innocence  of  the  prisoner 
which  it  would  require  evidence  to  remove.  Where- 
upon the  prisoner  challenged  the  said  jurors  as  being 
incompetent,  and  moved  the  court  to  exclude  them; 
but  the  court  overruled  the  motion;  and  the  prisoner 
excepted. 

We  are  of  opinion  that  the  said  jurqrs  were  not 
incompetent,  and  therefore  the  court  did  not  err  in 
overruling  the  said  motion. 

16.  Bill  of  exceptions  No.  15,  which  is  the  last  in 
the  case,  states  *^that  on  the  trial  of  the  cause,  the 
commonwealth  called  as  a  witness  one  C.  H.  Flour^ 
Vol.  xxvii— 128 
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1876.    noy,  who  testified  that   he  ^as  the  sheriff  of  die 
T^rm?^  couDty  of  Chesterfield;  that  one  day  daring  the  pre- 
vious trial  of  the  prisoner  he  went  to  prisoner  and 


case, 


^^*5  asked  him,  *  Where  did  you  get  the  rope  used  in  the 
burning  of  Mr.  Ruffin's  house?'  That  the  prisoner 
made  a  statement  to  him  then  about  the  rope;  that 
the  next  day  being  the  day  of  his  sentence,  and  after 
his  sentence,  while  he  was  on  his  way  to  jail  with 
prisoner,  the  prisoner  called  him  and  said  that  'he 
wanted  to  tell  him  that  the  statement  he  had  made  the 
day  before  about  the  rope  was  false,  and  he  wanted  to 
tell  him  all  about  it;  and  he  then  proceeded  to  make 
another  statement  to  him.'  On  cross-examination  Mr. 
Flournoy  said,  ^  that  he  had  heard  of  another  confes- 
sion, said  to  have  been  made  by  the  prisoner  before 
he  asked  him  about  the  rope;  he  had  heard  sach  a 
confession  testified  to  in  court  by  a  Mr.  Wren  and  Mr. 
Lampson,  and  others.'  He  was  then  asked  by  the  com- 
monwealth to  state  the  admissions  made  to  him  by  the 
prisoner;  to  which  the  prisoner  by  counsel  objected, 
because  they  were  obtained  illegally  and  improperly, 
and  because  the  commonwealth  has  not  yet  shown  that 
the  first  or  former  confession  of  prisoner  was  legally 
and  properly  obtained.  The  commonwealth  then 
called  Mr.  John  Wren,  who  testified  that  when  he 
obtained  a  confession  from  the  prisoner,  he  was  a  sas- 
pended  policeman,  but  drawing  his  pay  as  a  police- 
man, and  acting  as  a  private  detective;  that  he  had  a 
colored  boy  following  the  prisoner  about  for  two 
weeks,  who  brought  him  to  a  detective's  office,  up 
stairs,  corner  Main  and  Eleventh  streets;  that  he  told 
him,  the  prisoner,  that  he  and  his  partner  were  com- 
mission merchants,  and  had  a  house  they  wanted 
burnt,  for  which  they  would  give  |150;  that  he  agreed 
to  do  it;  that  he  told  him  this  was  a  job  that  required 
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secrecy,  and  no  blab-month  wonld  do  for  it;  that  the  1876. 

prisoner  then  told  him  that  he  need  have  no  fear  of  to^ 
him,  for  he  had  bnrned  twelve  or  thirteen  houses  on 


one  farm;  that  he  then  told  him  to  tell  Mr.  Lampson,  p^s 
his  partner,  all  about  it,  which  he  did;  that  he  offered 
him  no  inducement  or  reward;  that  he  was  not  dressed 
in  police  clothes,  nor  had  on  any  badge  or  insignia  of 
office;  the  prisoner  had  no  acquaintance  with  me,  and 
did  not  know  me.  Mr.  Lampson  stated  that  at  the 
time  of  the  confession  made  to  Mr.  Wren  he  held  no 
office  whatever;  that  he  went  to  Mr.  Wren's  office; 
when  he  went  in  he  heard  Mr.  Wren  say  nothing  about 
being  a  partner  of  his,  but  Wren  said  to  the  prisoner, 
^I  want  you  to  tell  this  gentleman  all  about  those 
burnings  or  fires;'  knew  nothing  about  money  being 
offered  to  the  prisoner.  And  thereupon  the  prisoner 
moved  the  court  to  exclude  the  admissions  made  to 
Flournoy;  but  the  court  overruled  the  motion,  and 
permitted  the  admissions  to  Mr.  Flournoy  to  be  given 
as  evidence  to  the  jury;  and  to  this  opinion  and  ruling 
of  the  court  the  prisoner  excepted." 

We  think  there  is  no  error  in  this  opinion  and  ru- 
ling of  the  circuit  court.  The  evidence  'of  Flournoy, 
which  was  excluded,  is  not  set  out  in  the  bill  of  excep- 
tions, and  we  do  not  therefore  know  what  it  was,  or 
whether  it  related  to  any  confession  by  the  prisoner  of 
the  offence  with  which  he  was  charged,  much  less  any 
inducement  held  out  to  the  prisoner  to  make  suf^h  a 
confession.  We  suppose  the  ground  of  the  objection 
was,  that  the  admissions  made  to  Flournoy  had  some 
connection  with  the  confession  made  to  Wren  and 
Lampson,  referred  to  and  set  out  in  whole  or  in  part  in 
the  bill  of  exceptions.  It  does  not  appear  what  inter- 
val of  time  there  was  between  the  said  confession  and 
the  admissions  made  to  Flournoy,  or  whether  there 
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1876.    was  any  conDection  between  them,  or  any  sach  conneo- 
Tenn.    tion  as  to  make  the  admissions  liable  to  any  objection 


which  might  have  been  made  to  the  confession  as  evi- 

^CM«^  dence  against  the  prisoner.  But  conceding  that  there 
was  sQch  a  connection  between  them,  and  that  if  the 
confession  was  inadmissible,  so  also  were  the  admis- 
sions, then  was  the  confession,  as  proved  by  Wren  and 
Lampson,  inadmissible? 

There  is  perhaps  no  branch  of  the  law  of  evidence 
which  has  given  rise  to  more  controversy  than  that 
concerning  the  admissibility  of  confessions  of  a  person 
charged  with  a  criminal  offence  as  evidence  against 
him  on  such  charge.  The  cases  on  this  subject  are  col- 
lected in  2  Russell  on  Crimes,  chapter  the  4th,  page 
824;  and  Roscoe's  Criminal  Evidence,  title  Confes- 
sions, pp.  87-50.  But  it  will  not  be  necessary  to  com- 
ment upon  or  state  any  of  these  cases,  since  the  law, 
*  as  it  now  stands,  is  laid  down  in  two  cases  lately  de- 
cided by  this  court,  viz:  Smith  v.  Th£  OmmcnwedUky 
10  Qratt.  734;  and  Shifflei  v.  The  CommmwedUh,  14  Id. 
652,  658.  In  the  former  case  the  court  came  to  the 
following  conclusion:  "The  rule  that  may  be  feirly 
deduced  from^  authoritative  decisions  upon  the  subject 
is,  that  a  confession  may  be  given  in  evidence,  unless 
it  appear  that  it  was  obtained  from  the  party  by  some 
inducement  of  a  worldly  or  temporal  character,  in  the 
nature  of  a  threat  or  promise  of  benefit,  held  out  to 
him  in  respect  of  his  escape  from  the  consequences  of 
the  offence  or  the  mitigation  of  the  punishment  by  a 
person  in  authority,  or  with  the  apparent  sanction  of 
such  a  person."  The  same  conclusion  was  reaffirmed 
in  the  latter  of  the  said  two  cases,  in  an  opinion  in 
which  the  whole  court  of  five  judges  concurred.  We 
may  therefore  regard  it  as  well  settled  law  in  this  state. 

Applying  that  conclusion  of  law  to  the  case,  there 
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cannot  be  a  doubt  as  to  the  admissibility  of  the  admis-     1876. 
sions  and  confession  in  question,  whatever  may  have    Term. 


been«the  weight  of  the  evidence,  which  is  another 

question,  and  of  which  the  jury  were  to  judge.  Cer-  ^^^ 
tainly  whatever  promise  of  benefit,  if  any,  was  held 
out  to  the  prisoner  to  obtain  the  confession  in  this  case, 
it  was  not  ^^  held  out  to  him  in  respect  of  his  escape 
from  the  consequences  of  the  offence  or  the  mitigation 
of  the  punishment  by  a  person  in  authority,  or  with 
the  apparent  sanction  of  such  a  person. 

We  have  now  considered  and  disposed  of  all  the 
questions  arising  in  this  case,  and  are  of  opinion  that 
there  is  no  error  in  the  judgment,  and  that  it  must  be 
affirmed.  And  this  disposes  of  the  case  of  indictment 
No.  7.  The  other  case,  indictment  No.  5,  will  not  be 
disposed  of  for  the  present 

Judgment  appirmed. 
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MoCrbabt  v.  The  Commonwealth. 

February  17. 

1876.     The  act  of  March  14, 1872,  in  relation  to  oysters,  was  repealed  by  the  act 
T^m^  of  April,  1873,  on  the  same  subject.    And  by  this  last  act  non-resi- 

dents of  the  state  were  not  prohibited  from  planting  oysters  in  the 
waters  of  Virginia, 

At  the  March  term  1874  of  the  county  conrt  of 
Gloucester,  J.  W.  McCready  was  indicted,  for  that  he 
did  on  the  1st  of  June  1873,  and  from  that  day  forward 
until  the  Ist  of  March  1874,  in  the  said  county,  he  be- 
ing then  and  there  other  than  a  resident  of  this  state, 
unlawfully  plant  oysters  in  the  waters  thereof,  against 
the  statute,  &c. 

The  defendant  appeared  and  moved  the  court  to 
quash  the  indictment;  but  the  motion  was  overruled. 
He  then  demurred;  but  the  court  overruled  the  de- 
murrer. And  he  then,  with  the  leave  of  the  court, 
withdrew  his  demurrer,  and  pleaded  not  guilty;  on 
which  issue  was  joined. 

On  the  trial  the  jury  found  the  defendant  guilty,  and 
assesaed  his  fine  at  five  hundred  dollars;  and  the  court 
rendered  a  judgment  thereon.  He  then  obtained  a 
writ  of  error  to  the  circuit  court,  where  the  judgment 
was  affirmed ;  and  he  thereupon  applied  to  this  court 
for  a  writ  of  error  which  was  awarded. 

Ould  ^  Omington^  for  the  appellant. 

The  Attorney/  General^  for  the  commonwealth. 
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Anderson  J.,  delivered  the  opinion  of  the  court  1876. 

January 
Term* 


This  is  an  indictment  against  the  plaintiff  in  error, 

being  other  than  a  resident  of  this  state,  for  unlawfully  McCreys 
planting  oysters  in  the  waters  thereof  against  the 
statute,  on  the  Ist  day  of  June  1878,  and  on  divers 
other  days,  from  that  day  forward,  until  the  1st  day  of 
March  1874. 

By  section  2,  of  the  act  approved  March  14, 1872, 
no  person,  other  than  a  resident  citizen  of  this  state, 
shall  catch,  take,  or  plant  oysters  in  the  waters  thereof, 
&c.  And  if  any  person  other  than  such  citizen  of  this 
state,  shall  catch,  take  or  plant  oysters  in  the  waters 
thereof,  he  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  fined  not  less 
than  $200  nor  more  than  $500,  &c. 

By  the  22nd  section  of  the  act  in  force  April  1st,  1878, 
it  is  enacted  that  it  shall  not  be  lawful  for  any  non-resi- 
dent of  this  state  to  take  or  catch  oysters  or  other  shell 
fish :  and  penalties  are  denounced  against  the  ofiender. 
But  it  is  not  made  unlawful  by  this  statute  for  a  non- 
resident of  the  state  to  plant  oysters  in  the  waters 
thereof;  nor  is  any  penalty  imposed  on  a  non-resident 
for  planting  them  in  the  waters  of  the  state.  And  it 
is  provided  that  this  act  shall  take  effect  and  be  in  force 
from  and  after  the  1st  day  of  May  1878.  The  offence 
charged  in  the  indictment  is  charged  to  have  been 
committed  on  the  1st  of  June  1878,  and  days  subse- 
quent: consequently  while  the  act  aforesaid  was  in 
foi'ce.  And  by  virtue  of  this  act,  as  we  have  seen,  the 
planting  of  oysters  by  a  non-resident  of  the  state  is  not 
an  offence.  And  unless  the  previous  act  of  1872  was 
in  force,  the  indictment  could  not  lie. 

The  court  is  of  opinion  that  the  act  of  1878  was 
evidently  designed  to  cover  the  whole  oyster  subject. 
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1876.  as  is  shown  by  the  title,  and  by  the  1st  section  thereof; 
TCTm7  *^^  ^^^^  tb®  ^t  <>f  1872  comes  within  the  purview  of 
the  act  of  1873,  and  is  therefore  expressly  repealed  by 


McCreys  f^)^Q  ^g^]^  scction  of  the  latter  act  Especially  is  this  so 
with  regard  to  so  much  of  the  2nd  section  of  the  act 
of  1872  as  has  been  referred  to — which  declares  what 
shall  be  an  offence  with  regard  to  oysters  by  a  non- 
resident, to  wit:  catching,  taking  and  planting.  The 
22nd  section  of  the  subsequent  act  relates  to  the  same 
subject,  but^rops  planting,  and  only  makes  taking  and 
catching  a  public  offence. 

The  court  is  of  opinion,  therefore,  to  reverse  the 
judgment  of  the  circuit  court.  And  proceeding  to  en- 
ter such  judgment  as  ought  to  have  been  rendered  by 
the  circuit  court,  it  is  considered  that  the  judgment 
of  the  county  court  in  this  cause  against  the  plaintiff 
in  error  be  reversed  and  annulled,  and  that  he  go 
thereof  without  day. 

Christian,  J.  did  not  concur  in  the  opinion  that  the 
act  of  March  14th,  1872  was  repealed  by  the  act  of 
April  Ist,  1878. 

Judgment  rbversbb. 
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MoCreadt  v.  The  Commonwealth. 

February  17. 

1.  The  act  of  April  18,  1874,  Sess.  Acts  of  1874,  ch.  214,  s.  22,  p.  243,       >876. 

janiiary 
which  forbids  the  planting  of  oysters  in  the  waters  of  the  state  by      Xenn. 

any  person  not  a  resident  of  the  state,  is  a  constitutional  act;  not  in 

conflict  with  either  article  i,  section  8,  or  article  4,  section  2,  of  the 

constitution  of  the  United  States. 

2.  The  navigable  waters  and  the  soil  under  them  within  the  territorial 

limits  of  the  state  are  the  property  of  the  state,  to  be  controlled  by 
the  state  at  its  own  discretion  for  the  benefit  of  the  people  of  the 
state ;  only  so  as  not  to  interfere  with  the  authority  of  the  govern- 
ment of  the  United  States  in  regulating  conmierce  and  navigation. 

3.  The  immunities  and  privileges  secured  to  all  citizens  of  the  United 

States  by  the  constitution,  are  the  right  to  protection  by  the  govern- 
ment; the  enjoyment  of  life  and  liberty;  to  acquire  and  possess  pro- 
per^ of  every  kind;  and  to  pursue  happiness  and  safety.  But  they 
do  not  include  the  right  to  share  the  property  belonging  to  the  people 
of  the  state.  * 

At  the  November  term,  1874,  of  the  county  court  of 
Gloucester,  the  grand  jury  indicted  J.  W.  McCready, 
for  that  on  the  let  of  September  1874,  in  the  said 
county,  the  said  J.  W.  McCready,  being  then  and 
there  other  than  a  citizen  of  this  state,  did  unlawfnlly 
plant  oysters  in  the  waters  thereof,  to  wit:  in  Ware 
river. 

Though  McCready  was  regularly  served  with  pro- 
cess, he  did  not  appear;  and  after  several  continuances 
of  the  case,  the  court,  at  its  July  term  1875,  directed 
the  plea  of  not  guilty  to  be  entered  for  him;  and  on 

the  trial  the  jury  found  him  guilty,  and  assessed  bis 
Vol.  XXVII — 124 
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1876.    fine  at  five  hundred  dollars;  and  the  court  rendered  a 
Term,    judgment  thereon.     McCready  thereupon  applied  to 


the  circuit  court  of  the  county  for  a  supersedeas  to  the 

^^^'^'^ judgment;  which  was  allowed;  b\it  when  the  case 
came  on  to  be  heard  in  that  court,  the  judgment  of  the 
county  court  was  afiSrmed.  He  then  applied  to  this 
court  for  a  writ  of  error;  which  was  awarded. 

Ouli  ^  Carrington^  for  the  appellant 

The  Attorney  General^  for  the  commonwealth. 

Anderson,  J.,  delivered  thfe  opinion  of  the  court 

By  an  act  of  assembly  approved  April  18, 1874  (§  22» 
chap.  214,  p.  243,  Sess.  Acts  1874),  "If  any  person 
(other  than  a  citizen  of  this  state)  shall  take  or  catch 
oysters,  or  other  shell  fish,  in  any  manner,  or  plant 
oysters  in  the  waters  thereof,"  Ac,  "he  shall  forfeit 
|500  and  the  vessel,  tackle  and  appurtenances."  This 
is  an  indictment  against  the  plaintiff  in  error,  who  is 
other  than  a  citizen  of  this  state,  for  planting  oysters  in 
the  waters  thereof,  to  wit :  in  Ware  river,  in  violation 
of  said  22nd  section. 

The  prosecution  is  resisted  upon  the  ground  that 
the  above  section  is  an  infringement  of  the  constitu- 
tion of  the  United  States;  because  it  is  contrary,  first, 
to  article  4,  section  2,  "The  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  immunities  of 
citizens  of  the  several  states;"  and  second,  to  article 
1,  section  8,  "The  congress  shall  have  power  to  regu- 
late commerce  with  foreign  nations  and  among  the 
several  states,"  &c. 

It  seems  to  be  well  settled,  that  the  states  respect- 
ively, are  entitled  to  the  navigable  waters  within  their 
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several  territorial  limits,  inclading  both  the  water  and  1876. 

the  land  under  the  water.    In  Martin  v.  WaddeUy  16  tW^ 
Peters  R  867,  407,  Ch.  J.  Taney,  speaking  for  a  ma- 


jority of  the  court,  says,  "  We  do  not  propose  to  med-  ^^^^'^ 
die  with  the  point,  as  to  the  power  of  the  king  since 
Magna  Charta,  to  grant  to  a  subject  a  portion  of  the 
soil  covered  by  the  navigable  waters  of  the  kingdom; 
for  when  the  revolution  took  place  the  people  of  each 
state  became  themselves  sovereign,  and  in  that  char- 
acter hold  the  absolute  right  to  all  their  navigable 
waters  and  the  soils  under  them,  for  their  own  com- 
mon use;"  as  expressed  by  Ch.  J,  Ktrkpatick,  of  the 
supreme  court  of  New  Jersey,  "The  people  of  the 
state  since  the  revolution  being  invested  with  the  regal 
rights  as  sovereign,  and  having  themselves  both  the 
legal  estate  and  the  usufrmt,  may  make  such  disposi- 
tion of  them,  and  such  regulations  concerning  them, 
as  they  may  think  fit;"  "subject  only,"  Ch.  J.  Taney 
adds,  "  to  the  rights  since  surrendered  by  the  consti- 
tution to  the  general  government"  We  will  after  a 
while  consider  what  they  are. 

In  Smith  v.  Staie  of  Maryland,  18  How.  U.  S.  R.  71, 
it  was  held  by  the  supreme  court  of  the  United  States, 
Mr.  Justice  Curtis  delivering  the  opinion,  that  what- 
ever soil  below  low-water  mark  is  the  subject  of  exclu- 
sive property  and  ownership,  belongs  to  the  state  on 
whose  maritime  border  and  within  whose  territory  it 
lies,  subject  to  any  lawful  grants  of  that  soil  by  the 
state,  or  the  sovereign  power  which  governed  its  terri- 
tory before  the  declaration  of  independence."  He 
goes  on  further  to  say :  "The  state  holds  the  property  of 
the  soil  in  some  sense  in  trust  for  the  enjoyment  of  the 
public  rights,  among  which  is  the  common  liberty  of 
taking  fish,  as  well  shell  fish  as  floating  fish,  and  may 
regulate  the  modes  of  enjoyment,  so  that  they  may  not 
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1876.  render  the  public  property  less  valuable,  or  destroy  it 
Tem^  altogether."  "  And  this  power  (he  says)  resalts  from 
the  ownership  of  the  soilj  the  legislative  jorisdiction  of 


McCre  'y's  ^]^q  g^gte  over  it,  and  from  its  duty  to  preserve  thoee 
public  uses  for  which  the  soil  is  held."  Among  those 
public  uses  is  the  right  of  the  people  of  the  state  to 
take  and  plant  oysters  subject  to  the  regulations  of 
law.  Chief  Justice  Marshall  says,  speaking  for  the 
court,  in  Johnson  v.  Mcintosh^  8  Wheat  R.  548,  584: 
By  the  treaty  which  concluded  the  war  of  our  revolu- 
tion, the  powers  of  government  and  the  right  to  soU^ 
which  had  previously  been  in  Great  Britain,  passed 
definitively  to  these  states.  Great  Britain  by  that 
treaty  relinquished  all  claim,  not  only  to  the  govern- 
ment, but  to  the  proprietary  and  territorial  rights  of 
the  United  States. 

Chief  Justice  Taney ^  16  Peters,  supra^  p.  416,  says : 
"  When  the  people  of  New  Jersey  took  possession  of 
the  reins  of  government,  and  took  in  their  own  hands 
the  powers  of  sovereignty,  the  prerogatives  and  re- 
galities ^hich  before  belonged  either  to  the  crown  or 
the  parliament  became  immediately  and  rightfully 
vested  in  the  state."  In  the  Giyof  Mobile  v.  Sslava,  16 
Peters  R.  234,  254,  Mr.  Justice  Qiiron  said:  <<  That  the 
original  states  acquired  by  the  revolution  the  entire 
rights  of  soil  and  of  sovereignty  in  the  navigable  wa- 
ters within  their  territory  is  most  certain.*'  And  **  that 
each  and  all  of  the  states  have  sovereign  power  over 
their  navigable  waters  above  and  below  the  tide  no  one 
doubts."    (P.  259.) 

Mr.  Justice  Washington  said,  in  Oorfield  v.  OoryeH,  5 
Wash.  C.  C.  R.  881,  a  several  fishery,  either  as  the  right 
to  it  respects  running  fish,  or  such  as  are  stationary, 
such  as  oysters,  clams,  and  the  like,  is  as  much  the 
property  of  the  individual  to  whom  it  belongs,  as  dry 
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land  or  land  covered  by  water,  and  is  equally  protected     1876. 
by  the  laws  of  the  state  against  the  aggressions  of .  t^^ 
others,  whether  citizens  or  strangers.     Where  those 


private  rights  do  not  exist  to  the  exclusion  oPthe  com-  McCre*y*s 
mon  right,  that  of  fishing  belongs  to  all  the  citizens  or 
subjects  of  the  state.  It  is  the  property  of  all,  to  be 
enjoyed  by  them  in  subordination  to  the  laws  which 
regulate  its  use.  They  may  be  considered  as  tenants 
in  common  of  this  property,  and  they  are  so  exclu- 
sively entitled  to  the  use  of  it,  that  it  cannot  be  en- 
joyed by  others  without  the  tacit  consent  or  the  express 
permission  of  the  sovereign,  who  has  the  power  to 
regulate  its  use.  Grotius  says  (b.  2,  ch.  2,  sec.  5),  the 
sovereign  who  has  dominion  over  the  land  or  waters  in 
which  the  fish  are,  may  prohibit  foreigners  from  taking 
them. 

It  is  the  right  to  the  use  of  land  covered  with  water  • 
that  is  in  question  here,  rather  than  the  water  which 
covers  it — of  land  which  may  be  applied  to  the  plant- 
ing and  growing  of  oysters,  and  which  may  be  used 
for  that  purpose,  just  as  other  lands  are  used  for  the 
purposes  for  which  they  are  peculiarly  adapted.  The 
lands  which  may  be  used  for  the  purpose  of  growing 
and  cultivating  oysters,  as  well  as  those  upon  which 
are  her  natural  oyster  beds,  which  underly  her  navig- 
able waters,  Virginia  claims  not  only  sovereignty  over, 
but  also  an  ownership  in  the  soil.  If  the  state  has  the 
ownership  in  the  soil,  and  the  sovereign  dominion  over 
it,  unquestionably  she  had  the  right  to  prohibit  the  de- 
posit or  planting  of  oysters  upon  it,  or  the  use  of  it  for 
any  purpose,  by  non-residents  or  others  than  citizens 
of  the  state. 

There  seems  to  have  been  some  diversity  of  opinion 
amongst  learned  judges  upon  the  question,  whether 
the  title  to  the  soil,  covered  by  the  navigable  waters  of 
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1876.     the  state,  became  absolutely  vested  by  the  revolation 
T^J  in  tb^  state,  or  only  in  trust  for  the  benefit  of  the  peo- 


pie  of  the  state.    It  is  a  question  of  no  importance,  as 

McCre'y's  f^j.  ^  ^his  case  is  concerned,  whether  the  people  of 
Virginia  were  clothed  with  the  legal  title  to  the  lands 
and  waters  in  question,  or  only  had  a  beneficial  in- 
terest in  them  or  right  to  their  enjoyment.  Have  the 
people  of  Virginia  a  proprietary  right  in  common  in  the 
soil  flowed  or  covered  by  the  navigable  waters  of  the 
state?  It  matters  not  whether  the  soil  under  the 
navigable  waters  of  Virginia,  on  which  any  person 
other  than  a  citizen  of  Virginia  is  prohibited  from 
planting  oysters  by  the  act  of  assembly  in  question,  is 
the  absolute  property  of  the  state  of  Virginia,  or  whe- 
ther it  is  held  by  the  government  in  trust  for  the  peo- 
ple of  the  state,  who,  in  common,  have  an  exclusive 
right  to  its  enjoyment.  It  is  a  property  in  the  enjoy- 
ment of  which  the  people  of  other  states  have  not  a 
right  to  participate,  unless  the  people  of  Virginia  have 
conceded  to  them  the  right  in  the  federal  constitution. 
Frommrhat  has  been  said,  it  will  appear  that  the 
people  of  each  state  had  title  to  their  navigable  waters 
and  to  the  soil  under  them,  which  was  exclusive  of  the 
people  of  the  other  states  and  all  others.  Have  the 
states  parted  with  their  sovereignty  over,  and  their 
property  in  these  waters  and  the  soils  under  them  ? 
Or  have  the  people  of  each  state  covenanted  and 
agreed  by  that  solemn  compact  that  the  people  of  other 
states  shall  participate  with  them  or  become  tenants  in 
common  with  them  in  the  ownership  and  enjoyment  of 
their  navigable  waters  and  the  soils  under  them  ?  It  is 
true,  as  claimed  by  the  learned  counsel  in  argument, 
that  Virginia  subscribed  that  solemn  instrument,  and 
that  she  ought  to  be  willing  to  abide  her  solemn  ad. 
There  is  nothing  in  her  past  history  that  can  cause 
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distrust  in  her  devotion  to  the  principles  of  that  sacred     iSy^^ 
instrument,  and  never  through  our  instrumentality  can     Term. 


those  solemn  pledges  be  falsified.     The  states  cannot 

be  benefitted  by  withholding  from  the  central  govern-  ^^^'^* 
nient  any  part  of  the  power  fairly  delegated  to  it  by 
the  states  in  the  federal  constitution.  Nor  will  it  pro- 
mote the  welfare  of  the  United  States  for  the  govern- 
ment thereof  to  encroach  upon  and  to  absorb  the  re- 
served rights  of  the  states.  Nothing  would  more 
surely  in  our  opinion  overthrow  the  republic  and  be 
destructive  of  the  public  liberty. 

It  is  denied  that  Virginia  has  by  any  provision  in 
the  constitution,  expressly  or  impliedly,  surrendered 
her  sovereign  dominion  over,  or  her  ownership  in  her 
navigable  waters  and  the  soil  under  them,  except  only 
to  the  extent  that  it  may  be  necessary  to  enable  con- 
gress to  execute  the  power  and  discharge  the  duty 
created  or  delegated  by  article  1,  section  8,  of  the  con- 
stitution, "to  regulate  commerce  with  foreign  nations 
and  among  the  several  states."  This  clause  has  bees 
construed  to  invest  congress  with  a  controlling  power 
over  the  subject  of  navigation.  And  hence  it  follows 
that  the  states  are  so  far  restricted  in  the  exercise  of 
their  reserved  powers  over  their  navigable  waters,  and 
in  the  use  and  enjoyment  of  their  property  in  them, 
and  in  the  soil  under  them,  so  as  not  to  impede,  ob- 
struct, or  interfere  with  navigation. 

As  was  said  by  Mr.  Justice  Thompson  in  Martin  v. 
Waddellj  supra^  "For  the  purpose  of  navigation,  the 
water  is  considered  a  public  highway  to  all;  like  a 
public  highway  on  land.  If  land  over  which  a  public 
highway  passes  is  conveyed,  the  soil  passes  subject  to 
that  use.  So  with  respect  to  the  land  under  water; 
the  public  use  for  passing  and  repassing,  and  all  the 
purposes  for  which  a  public  way  may  be  used  are  open 
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1876.     to  the  public;  the  owner  retaining  nevertheless  all  the 

T&muurv 

Term,    rights  and  benefits  of  the  soil  that  may  not  impede  or 
interfere  with  the  nse  as  a  public  highway.     Should  a 


^^^*^*^  coal  mine,  for  instance,  be  found  under  the  highway, 
it  would  belong  to  the  owner  of  the  soil,  and  might  be 
used  for  his  benefit,  preserving  unimpaired  the  public 
highway.  So  with  respect  to  an  oyster  bed,  which  is 
local  and  attached  to  the  soil.  But  the  use  of  the  soil 
by  the  owner,  which  is  consistent  with  the  use  of  the 
water  by  the  public,  is  reserved  to  the  owner."  The 
power  to  control  or  regulate  navigation  is  not  given  as 
an  express  or  substantive  power;  it  is  only  incidental 
to,  or  resulting  from  the  express  power  "  to  reflate 
commerce;"  and  can  only  be  used  and  exerted  so  fiur  as 
it  is  necessary  and  proper  to  enable  congress  "  to  regu- 
late commerce  with  foreign  nations  and  among  the 
several  st|ites."  And  the  sovereignty  of  the  several 
states  over,  and  ownership  in  their  respective  navigable 
waters  and  the  soil  under  them  is  restricted  only  by 
the  power  which  congress  may  exercise  on  the  subject 
of  navigation.  And  consequently  their  property  in 
the  oyster  beds,  and  the  soil  under  their  navigable 
waters  respectively,  and  their  power  to  regulate  and 
control  the  taking  and  catching  oysters,  and  the  plant- 
ing of  them  on  the  soil  which  belongs  to  them  respec- 
tively, is  plenary  and  perfect,  inasmuch  as  the  full 
enjoyment  of  the  right,  and  the  exercise  of  the  power, 
cannot  interfere  with  the  subject  of  navigation,  nor 
with  the  power  of  congress  to  regulate  commerce.  The 
conclusion  is  therefore  necessary  that  the  act  of  assem- 
bly in  question,  is  not  incompatible  with,  and  in  viola- 
tion of  section  8,  art.  1,  of  the  federal  constitution. 

Is  it  incompatible  with  art  4,  and  section  2?  Did 
the  people  of  Virginia  in  adopting  the  constitation, 
agree  that  the  people  of  the  other  states  should  be- 
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come  joint  owners  with  them  of  their  oyster  beds,  and     1876. 
their  navigable  waters,  and  of  the  soil  covered  by     t^! 
them?    And  is  this  title  conferred  on  the  citizens  of 


other  states  by  the  declaration,  that  "the  citizens  of^*=^^^V* 

•^  '  case. 

each  state  shall  be  entitled  to  all  privileges  and  immu- 
nities of  citizens  of  the  several  states  ?"  We  think  not. 
We  have  shown  that  this  is  a  right  of  property,  and 
we  do  not  think  that  the  clause  in  question  was  in- 
tended to  transfer  the  rights  of  property  of  the  citizens 
of  one  state  to  the  citizens  of  the  other  states.  In 
OorJUld  V.  Goryellj  Mr.  Justice  Washington  says,  (4  Wash. 
C.  C.  R.  p.  882,)  "That  this  exclusive  right  of  taking 
oysters  in  the  waters  of  New  Jersey  has  never  been 
ceded  by  that  state,  in  express  terms,  to  the  United- 
States,  is  admitted  by  the  counsel  for  the  plaintiff;  (and 
we  have,  we  think,  shown  that  it  has  not  been  ceded 
by  any  of  the  states;)  and*  (Judge  Washington  proceeds) 
having  shown  as  we  think  we  have,  that  this  right  is  a 
right  of  property,  vested  either  in  certain  individuals, 
or  in  the  state,  for  the  use  of  the  citizens  thereof; 'it 
would,  in  our  opinion,  be  going  quite  too  far  (and  we 
are  of  the  same  opinion)  to  construe  the  grant  of  priv- 
ileges  and  immunities  of  citizens,  as  amounting  to  a 
grant  of  a  cotenancy  in  the  common  property  of  the 
state,  to  the  citizens  of  all  the  other  states." 

What  is  meant  by  the  privileges  and  immunities 
of  citizens?  Does  it  mean  rights  of  property?  An 
estate  in  the  lands  of  the  country — whether  dry  lands 
or  those  covered  with  water?  The  same  eminent 
judge  says,  "We  feel  no  hesitation  in  confining  these 
expressions  to  those  privileges  and  immunities  which 
are  in  their  nature  fundamentcd.'^  He  proceeds  then 
to  explain  what  he  means  by  fundamental  privileges 
and  immunities.    He  says  such  as  "  belong  of  right  to 

the  citizens  of  all  free  governments,  and  which  have. 
Vol.  xxvn— 125 
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1876.  at  all  times,  been  enjoyed  by  the  citizens  of  the  eev 
T^  eral  states  which  compose  this  union,  from  the  time 
of  their  becoming  free,  independent  and  sovereign.' 


McCre'y's^n^j  jj^  gj^yg^  i\^qj  ^j^y  "be  all  comprehended  noder 
the  following  general  heads:  protection  by  the  gov- 
ernment; the  enjoyment  of  life  and  liberty;  the  right 
to  acquire  and  possess  property  of  every  kind,  and 
to  pursue  happiness  and  safety.'^  These  are  funda- 
mental rights,  and  the  citizens  of  any  one  of  the 
states,  by  this  clause  of  the  constitution,  are  guaranteed 
the  same  privileges  and  immunities  for  their  enjoy- 
ment in  any  other  state  that  the  citizens  of  that  state 
enjoy.  Whilst  it  guarantees  to  the  citizen  of  one 
state  the  right  to  acquire  and  possess  property  of  any 
kind  in  any  other  state,  it  does  not  give  him  the  right 
to  seize  and  hold  the  property  belonging  to  the  citi- 
zens of  th^t  other  state,  or  to  share  with  them  in  the 
enjoyment  of  property  which  belonged  exclusively  to 
them.  Therefore,  this  eminent  jurist  justly  says,  "we 
cannot  accede  to  the  proposition  which  was  insisted 
on  by  the  counsel,  that,  under  this  provision  of  the 
constitution,  the  citizens  of  the  several  states  are  per- 
mitted to  participate  in  all  the  rights  which  belong  ex- 
clusively to  the  citizens  of  any  other  particular  state, 
merely  upon  the  ground  that  they  are  enjoyed  by  those 
citizens;  much  less,  that  in  regulating  the  use  of  the 
common  property  of  the  citizens  of  such  state,  the 
legislature  is  bound  to  extend  to  the  citizens  of  all  the 
other  states  the  same  advantages  as  are  secured  to 
their  own  citizens."  Again  he  says,  "we  hold  that 
the  power  to  regulate  the  fisheries  belonged  to  the 
several  states,  and  to  punish  those  who  should  trans- 
gress those  regulations  was  exclusively  vested  in  thoee 
states  respectively,  at  the  time  when  the  present  oon- 
etitution  was  adopted."    And  he  adds  that  that  power 
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*^  was  not  surrendered  to  the  United  States,  by  the     1876. 
mere  grant  of  admiralty  and  maritime  jurisdiction,  to     TmnI 

the  judicial  branch  of  the  government."    And  in  the 

course  of  his  opinion  he  holds,  it  was  not  surrendered  McCre'y's 

r  7  case. 

at  all. 

If  this  opinion  can  be  relied  on  as  settling  the  law  of 
the  subject  we  think  it  is  decisive  of  this  case.  It  is 
true  that  it  is  not  binding  authority  upon  this  court. 
But  when  we  consider  by  whom  the  opinion  was  de- 
livered, an  eminent  judge  of  the  supreme  court  of  the 
United  States,  who  was  cotemporary  and  intimately 
associated  with  those  who  framed  the  constitution,  and 
its  cotemporaneous  expounders  who  were  familiar  with 
the  prerogatives  and  powers  of  the  states  before  the 
adoption  of  the  federal  constitution,  and  when  we 
consider  the  time  when  the  opinion  was  pronounced,  so 
soon  after  the  constitution  was  adopted,  in^connection 
with  the  surrounding  circumstances,  it  may  be  re- 
garded as  itself  a  cotemporaneous  exposition  of  the 
constitution.  And  when  we  consider  the  intrinsic 
merit  of  the  opinion,  the  support  which  its  positions 
derive  from  reason  and  authority,  and  the  reasonable- 
ness of  its  deductions,  its  repeated  recognition  as  au- 
thority by  the  courts,  state  and  federal,  nisi  prius  and 
supreme,  and  the  acquiescence  of  the  country  now  for 
more  than  half  a  century  in  its  doctrines,  and  the  legis- 
lation of  the  states  being  in  conformity  thereto,  we  are 
disposed  to  regard  it  as  authoritative,  and  as  settling 
the  law  of  the  subject,  especially  as  its  exposition  of 
the  law  is  in  conformity  with  our  own  views  of  what 
the  law  is. 

Upon  the  whole,  we  are  of  opinion  that  the  act  of 
Assembly,  under  which  this  indictment  was  found,  is 
not  an  infringement  of  the  constitution  of  the  United 
States  or  of  any  of  its  provisions. 
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1876.  The  errors  assigned,  of  a  formal  and  technical  char- 
Term?^  acter,  in  the  petition  to  the  circuit  court  for  a  writ  of 
error,  do  not  seem  to  have  been  relied  on  here,  and  are 


McCreys  considered  by  the  court  as  not  showing  ground  for  re- 
versal. The  judgment  of  the  circuit  court,  affirming 
the  judgment  of  the  county  court,  must  therefore  be 
affirmed  with  costs. 

JUDGMBKT  AFFIRMED. 
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Williams  v.  Thb  Commonwealth. 

March  i6. 

Absent,  Staples^  J. 

1.  W  was  indicted  for  stealing  $150,  the  money  of  S.    On  the  trial  it  was       jg^^ 
proved  that  J,  a  detective,  arrested  W,  who  made  a  confession,  which     March 
was  made  imder  a  promise,  and  was  excluded  as  evidence.    In  this      Term, 
confession  he  directed  J  to  go  to  certain  gamblers  and  get  the  money 
back  from  them.    J  sent  for  the  gamblers  named,  told  them  what  W 
had  said,  and  they  paid  over  to  J  for  S  ^104,  though  one  of  them 
protested  that  W  had  not  been  at  his  house,  and  the  others  denied 
that  he  had  lost  the  money  claimed  with  them;  the  balance  of  the 
^         money,  ^6,  was  paid  over  by  the  father  of  W.    Held  :  It  not  being 
proved  that  the  money  paid  to  J  was  the  same  lost  by  S,  the  state- 
ment of  W  to  J,  and  of  what  passed  between  J  and  the  gamblers 
and  the  father  of  W,  is  not  competent  evidence. 

At  the  January  term  1876  of  the  hustings  court  of 
the  city  of  Richmond,  Reuben  Williams  was  indicted 
for  the  stealing  of  $150  of  United  States  currency,  the 
property  of  Peter  Shields.  He  was  tried  at  the  same 
term  of  the  court,  was  found  guilty,  and  sentenced  to 
three  yearii'  imprisonment  in  the  penitentiary. 

On  the  trial  the  prisoner  took  two  bills  of  exception 
to  the  rulings  of  the  court.  The  first  was  to  the  ad- 
mission of  certain  testimony  offered  by  the  common- 
wealth; and  the  other  was  the  refusal  of  the  court  to 
set  aside  the  verdict  and  grant  him  a  new  trial,  on  the 
ground  that  the  verdict  was  contrary  to  the  law  and 
the  evidence. 

On  the  trial,  after  evidence  had  been  introduced  as 
to  the  loss  of  the  money  by  Shields,  and  his  employ- 
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1876.     ment  of  John  Wren  as  a  detective,  and  Wren  had 

Term.    Stated  that  the  prisoner  had  made  a  confession,  which 

the  court  had  excluded,  the  attorney  for  the  common- 


Wiiiiams'  'VTcalth  asked  the  witness  Wren,  whether  in  conse- 

casc.  ' 

quence  of  the  statement  of  the  prisoner,  and  in  pursu- 
ance of  his  direction,  he  took  any  action  about  the 
lost  money  and  obtained  it?  To  this  question  the 
prisoner  by  his  counsel  objected;  but  the  court  over- 
ruled the  objection  and  allowed  the  question  to  be 
asked.  The  witness  then  stated,  that  in  pursuance  of 
the  direction  and  statement  of  the  prisoner,  he  sent 
for  four  gamblers,  who  came  to  his  office,  where  they 
paid  him  the  sum  of  $104 ;  but  that  this  was  not  the 
identical  money  that  Shields  lost;  and  that  the  other 
$46,  making  the  sum  of  $160  which  was  stolen,  were 
paid  to  Shields  by  prisoner's  father.  To  this  question 
and  answer  the  prisoner  excepted. 

Upon  the  second  exception  the  court  certified  the 
facts,  which,  it  will  be  seen,  includes  the  fitcts  spoken  of 
by  the  witness  Wren  and  objected  to  by  the  prisoner. 

That  on  or  about  the  12th  day  of  December  1875,  the 
prisoner  and  one  Peter  Shields  and  another  occupied 
the  same  bed  room  in  the  city  of  Richmond,  all  being 
stone  cutters,  and  working  at  the  same  yard;  that 
there  were  other  persons  living  in  the  house;  that  on 
the  night  of  that  day,  the  said  Shields  having  received 
his  pay,  one  hundred  and  fifty  dollars  in  United  States 
currency,  deposited  it  in  his  trunk,  in  an  unoccupied 
room  adjoining  the  bed  room,  which  room  had  two 
doors,  one  opening  into  the  bed  room,  and  another 
into  a  rear  porch;  that  he  locked  his  trunk;  that 
about  two  weeks  afterwards  Shields  went  to  his  trunk, 
and  found  that  his  money  had  been  stolen,  the  trunk 
being  still  locked,  having  been  opened  with  a  false 
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key;    that   on   the  day  after   Shields  deposited    his      1876. 
money  in  the  trunk,  prisoner  remained  in  their  room     Tenn. 

after  Shields  and  the  other  occupant  had  gone  to  their 

work;  that  prisoner  did  not  go  to  his  work  or  the  WiUiams' 
yard  that  day;  that  on  the  evening  of  that  day,  pris- 
oner purchased  a  new  suit  of  clothes,  costing  sixty-five 
dollars,  and  for  some  time  was  spending  money  very 
freely,  and  neglecting  his  work;  that  upon  ascertain- 
ing his  loss,  Shields  took  out  a  warrant  for  the  arrest 
of  prisoner,  and  placed  it  in  the  hands  of  John  Wren, 
who  was  appointed  a  special  constable  by  the  justice 
for  the  purpose  of  making  the  arrest  of  the  prisoner 
on  the  warrant;  that  John  Wren  arrested  the  prisoner, 
and  having  ofiered  him  inducements,  the  prisoner 
made  a  confession,  in  which  confession  he  directed 
Wren  to  go  to  certain  gamblers  and  get  back  the 
money  from  them;  that  in  pursuance  of  such  instruc- 
tion John  Wren  sent  for  the  gamblers  named,  told 
them  what  prisoner  had  said,  and  they  paid  over 
to  him  for  Shields  the  sum  of  one  hundred  and  four 
dollars,  though  one  of  them  protested  that  the  pris- 
oner had  not  been  in  his  house,  and  the  others  denied 
that  he  had  lost  the  money  claimed  with  them;  that 
the  balance  of  the  money,  forty-six  dollars,  making 
the  sum  of  one  hundred  and  fifty  dollars  stolen,  was 
paid  over  by  the  prisoner's  father;  that  the  prisoner 
also  made  a  confession  to  Shields;  that  Shields  was 
present  at  the  interview  between  John  Wren  and  the 
gamblers  and  said  he  meant  to  prosecute  them;  that 
prisoner  was  paid  off  at  the  same  time  Shields  was, 
and  he  received  three  dollars  and  fifty  cents  per  diem. 

Upon  the  application  of  the  prisoner,  a  writ  of  error 
was  awarded  by  this  court 

6r.  £>.  Wise  and  S.  Page^  for  the  prisoner. 
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1876.         The  Attorney  General^  for  the  commonwealth. 

March 


Term. 

Williams* 
case. 


MoNCURB,  P.,  delivered  the  opinion  of  the  court. 

The  court  is  of  opinion,  that  the  hustings  court  erred 
in  overruling  the  motion  of  the  prisoner  to  set  aside 
the  verdict  upon  the  ground  that  the  same  was  con- 
trary to  the  law  and  evidence.  The  confessions  made 
by  the  prisoner  to  the  prosecutor  Shields,  and  to  the 
constable  Wren,  having  been  illegally  obtained,  were 
properly  excluded  by  the  court,  as  being  inadmissible 
evidence.  But  the  transactions  which  occurred  be- 
tween Wren  and  the  gamblers,  and  the  father  of  the 
prisoner,  as  set  out  in  the  second  bill  of  ezceptions, 
were  admitted  as  evidence  against  the  prisoner;  no 
doubt  upon  the  ground  which  is  thus  stated  in  1  Arch. 
Crim.  Pract.  &  PL  p.  424  top,  134  marg.,  that  "  even 
in  cases  where  the  confession  of  a  prisoner  is  not  re- 
ceivable in  evidence,  on  account  of  it  having  been  ob- 
tained by  means  of  some  threat  or  promise,  any 
discovery  made  in  consequence  of  it  may  be  proved; 
and  in  such  a  case  the  counsel  for  the  prosecution  is 
merely  allowed  to  ask  the  witness,  whether,  in  conse- 
quence of  something  he  heard  from  the  prisoner,  he 
found  anything,  and  where,  &c.;  and  the  witness  in 
answer  can  only  give  evidence  of  the  fact  of  the  dis- 
covery." 

But  the  thing  found,  or  the  discovery  made,  in  con- 
sequence of  the  confession,  must  be  material  in  itself 
and  appear  to  have  some  connection  with  the  crime  or 
the  charge,  independently  of  the  confession.  The 
rule  and  the  reason  of  it  is  thus  laid  down  in  1  Green- 
leaf  on  Ev. 

"§  231.  The  object  of  all  the  care,  which,  as  we  have 
now  seen,  is  taken  to  exclude  confessions  which  are 
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not  voluntary,  is  to  exclude  testimony  not  probably  i876. 

true.    But  where,  in  consequence  of  the  information  ob-  xerm. 
iained  from  the  prisoner ^  the  property  stolen,  or  the  in- 


strument of  the  crime,  or  the  bloody  clothes  of  the  Wiiiiams» 
person  murdered,  or  any  other  material  fact  is  discovered^ 
it  is  competent  to  show  that  such  discovery  was  made 
conformably  to  the  information  given  by  the  prisoner. 
The  statement  as  to  his  knowledge  of  the  place  where 
the  property  or  other  evidence  was  to  be  found,  being 
thus  confirmed  by  the  fiict,  is  proved  to  be  true,  and 
not  to  have  been  fabricated  in  consequence  of  any  in- 
ducement. It  is  competent,  therefore,  to  enquire, 
whether  the  prisoner  stated  that  the  thing  would  be 
found  by  searching  a  particular  place,  and  to  prove 
that  it  was  accordingly  so  found;  but  it  would  not  be 
competent  to  enquire,  whether  he  confessed  that  he 
had  concealed  it  there." 

"  §  232.  If,  in  consequence  of  the  confession  of  the 
prisoner,  thus  improperly  induced,  and  of  the  infor- 
mation by  him  given,  the  search  for  the  property  or 
person  in  question,  proves  wholly  ineffectualj  no  proof  of 
either  will  be  received.  The  confession  is  excluded, 
because  being  made  under  the  influence  of  a  promise, 
it  cannot  be  relied  upon;  and  the  acts  and  information 
of  the  prisoner,  under  the  same  influence,  not  being 
confirmed  by  the  finding  of  the  property  or  person, 
are  open  to  the  same  objection.  The  influence  which 
may  produce  a  groundless  confession,  may  also  pro- 
duce groundless  conduct" 

The  notes  of  Waterman  to  1  Arch.,  supra,  refer  to 
many  cases  having  an  important  bearing  on  this  sub- 
ject. And  so  have  the  following  cases,  some  or  all  of 
which  were  cited  by  the  counsel  for  the  prisoner  in 
this  case.     Qriffin's  case,  1  Russell   and  Ryan  161; 

Joneses  case,  Id.  152;  and  Jenkinses  case.  Id.  492.    Also 
Vol.  xxvn— 126 
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1876.    the  State  v.  Due,  7  Foster's  R.  256.    The  first  two  ol 
Term,    these  cases  seem  to  have  been  decided  on  the  same  day 

by  the  same  judges,  and  yet  they  seem  to  be  somewhat 

Williams'  j^  conflict  with  each  other.     They  were  decided  at  the 

case,       ___ 

Winchester  Lent  assizes  in  1809.  In  Griffin^B  case,  a 
prisoner  was  charged  with  stealing  a  guinea  and  two 
promissory  notes.  The  prosecutor  told  him  that  it 
would  be  better  for  him  to  confess.  Held:  That  after 
this  admonition  the  prosecutor  might  prove  that  the 
.  prisoner  brought  him  a  guinea  and  a  five  pound  note, 
which  he  gave  up  to  the  prosecutor,  as  the  guinea  and 
one  of  the  notes  that  had  been  stolen  from  him.  The 
judge,  (7Aam6re,told  the  jury  that  notwithstanding  the 
previous  inducement  to  confess,  they  might  receive  the 
prisoner's  description  of  the  note  accompanying  the 
act  of  delivering  it  up,  as  evidence  that  it  was  the 
stolen  note;  and  they  found  the  prisoner  guilty.  A 
majority  of  the  judges,  to  wit :  seven  of  them,  held 
the  conviction  right;  two  of  them  were  of  a  contrary 
opinion. 

In  Joneses  case,  which  was  for  the  larceny  of  money 
to  the  amount  of  one  pound  eight  shillings,  the  prose- 
cutor asked  the  prisoner  on  finding  him,  for  the  mo- 
ney he,  the  prisoner,  had  taken  out  of  the  prosecutor's 
pack,  but  before  the  money  was  produced  said,  *'  he  only 
wanted  his  money,  and  if  the  prisoner  gave  him  that, 
he  might  go  to  the  devil  if  he  pleased."  Upon  which 
prisoner  took  II5.  S^d.  out  of  his  pocket,  and  said  U 
was  all  he  had  left  of  it  Held  :  That  the  confession 
ought  not  to  have  been  received.  The  same  judge, 
Chambre,  left  the  whole  of  this  evidence  for  the  con- 
sideration of  the  jury,  and  they  found  the  prisoner 
guilty.  A  majority  of  the  judges  present,  to  wit:  five 
of  them,  held  that  the  evidence  was  not  admissible. 
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and  the  conviction  wrong.     Three  of  them    contra.     i876. 
Lord  EUenhoTOugh  dvbiiante.  Term. 

In  Jenkinses  case^  which  was  decided  in  1822,  the 

charge  was  stealing  several  gowns  and  other  articles. 
The  prisoner  was  induced  by  a  promise  from  the  pro- 
secutor to  confess  his  guilt,  and  after  that  confession 
he  carried  the  officer  to  a  particular  house,  as  and  for 
the  house  where  he  had  disposed  of  the  property,  and 
pointed  out  the  person  to  whom  he  had  delivered  it. 
That  person  denied  knowing  anything  about  it,  and 
the  property  was  never  found.  The  evidence  of  the 
confession  was  not  received;  the  evidence  of  his  car- 
rying the  officer  to  the  house  as  above  mentioned  was ; 
but  as  Mr.  Justice  BayUy^  before  whom  the  prisoner 
was  convicted,  thought  it  questionable  whether  that 
evidence  was  rightly  received,  he  stated  the  point  for 
the  consideration  of  the  judges.  They  accordingly 
considered  it,  and  were  (it  seems  unanimously)  of 
opinion  that  the  evidence  was  not  admissible,  and  that 
the  conviction  was  therefore  wrong.  "The  confession 
was  excluded,  because  being  made  under  the  influence 
of  a  promise,  it  could  not  be  relied  upon,  and  the  acts 
of  the  prisoner,  under  the  same  influence,  not  being 
confirmed  by  the  finding  of  the  property,  were  open  to 
the  same  objection.  The  influence  which  might  pro- 
duce a  groundless  confession  might  also  produce 
groundless  conduct."  This  case  is  in  direct  accord- 
ance with  Joneses  case^  and  if  they  are  in  conflict  with 
GhriffirCs  case,  they  overrule  it,  as  they  were  subsequent 
thereto;  at  least  Jenkinses  case.  But  Griffin^ s  case  seems 
to  rest  upon  the  ground  (whether  right  or  wrong)  that 
the  note  delivered  up  was  of  the  same  denomination 
and  of  the  same  bank  with  one  of  the  notes  stolen,  and 
that  the  act  of  delivering  it  up  was  accompanied  by  the 
declaration  of  the  prisoner,  that  it  was  one  of  the  stolen 
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1876.  notes.  In  Joneses  case  it  does  not  appear  tbat  the  mo- 
Tenn.  ^^7  delivered  up  by  the  prisoner  was  admitted^  or  in- 
tended to  be  admitted  by  him,  to  be  a  part  of  the  ideo- 


Williams'  ^\q^\  money  he  had  stolen,  though  we  do  not  mean  to 
say  that  even  such  an  admission  would  have  varied  the 
case.  In  the  State  v.  Due^  which  was  much  relied  upon 
by  the  counsel  for  the  prisoner  in  the  argument  of  this 
case,  and  in  which  most  of  the  authorities  on  this  sub- 
ject are  reviewed,  it  was  held  that  on  a  charge  of  lar- 
ceny, the  production  of  property  by  a  prisoner,  made 
in  consequence  of  inducements  held  out  to  confess,  will 
not  be  competent  evidence  against  him,  unless  the 
property  be  identified  by  other  evidence  as  that  which 
has  been  stolen.  The  prisoner  was  charged  with  steal- 
ing two  one  hundred  dollar  bills  and  a  wallet  On  in- 
ducements held  out  to  him  to  confess,  he  produced  a 
hundred  dollar  bill,  saying  to  the  complainant  "this  is 
yours;"  or,  as  another  witness  understood  him,  "this 
is  one  of  the  bills  which  I  took  with  the  wallet."  It  was 
held  that  the  evidence  was  incompetent,  unless  the  bill 
should  be  identified  by  other  evidence  as  one  of  those 
which  had  been  stolen.  This  case,  as  well  as  Jones's 
and  Jenkins's^  suppa^  seems  to  expound  the  law  cor- 
rectly. And  now  let  us  apply  it  as  so  expounded  to 
this  case. 

Now  if  the  money  delivered  up  by  the  gamblers  and 
the  father  of  the  prisoner  to  the  constable,  Wren,  had 
been  proved  by  independent  evidence,  other  than  the 
confession  of  the  prisoner,  to  have  been  the  identical 
money  confessed  to  have  been  stolen  by  him,  then  the 
fact  that  the  stolen  property  was  thus  discovered,  and 
that  the  prisoner's  confession  led  to  such  discovery, 
would  have  been  admissible  evidence  in  the  case  ac- 
cording to  the  law  as  just  expounded. 

But,  so  far  from  there  being  any  independent  evi* 
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dence  of  identity  of  the  money  delivered  up  to  the     1876. 
constable,  it  is  not  pretended  that  it  was  the  same    T&cm. 

money  that  was  stolen,  as  it  almost  certainly  was  not. 

And  the  gamblers  denied  that  the  prisoner  had  lost  the  ^^^^^ 
money  claimed  with  them;  and  one  of  them  protested 
that  the  prisoner  had  not  been  in  his  house.  The 
prosecutor  was  present  at  the  interview  between  the 
constable  and  the  gamblers,  and  said  he  meant  to  pros- 
ecute them.  It  does  not  certainly  appear  what  for. 
Though  it  is  probable  he  meant,  and  they  understood 
that  he  meant,  for  gambling;  for  they  had  been  guilty 
of  gambling,  but  do  not  appear  to  have  been  in  any 
way  implicated  in  the  larceny.  That  such  a  menace  to 
prosecute  them  for  gambling,  a  highly  penal  offence, 
made  at  a  time  when  there  was  a  great  effort  to  enforce 
the  law  against  that  offence,  should  have  induced  these 
gamblers  to  purchase  an  exemption  from  prosecution 
for  it  by  paying  up  among  them  the  sum  of  $104, 
which  they  did  under  protest,  is  not  at  all  strange, 
even  supposing  that  they  never  won  a  dollar  from  the 
prisoner.  In  regard  to  the  balance  of  forty-six  dollars 
paid  to  the  constable  by  the  prisoner's  father,  there  is 
no  evidence  whatever  that  that  was  a  part  of  the  money 
stolen,  or  that  any  part  of  the  money  stolen  went  into 
the  hands  of  the  father,  who  may  have  paid  that  sum 
out  of  his  own  money  to  save  his  son  from  a  criminal 
prosecution. 

Then  all  this  evidence  in  regard  to  money  received 
from  the  gamblers,  and  from  the  &ther  of  the  pris- 
oner, together  with  the  confession  which  led  to  its 
discovery,  is  illegal  and  inadmissible  evidence,  and 
must  be  excluded  from  the  case,  and  being  so  excluded 
there  is,  certainly,  not  enough  in  the  case  to  warrant 
the  verdict  of  the  jury.  For  all  the  evidence  then  re- 
maining in  the  case  is,  that  the  prisoner  and  another 
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1876.     were  room  mates  of  the  prosecator;  that  the  prosecn- 
Tonn.    ^or  received  |160  for  his  work,  and  locked  it  ap  in  his 
—  trunk,  which  he  kept  in  an  adjoining  unlocked  room, 

Williams'  y^[ii^  ^^q  doors,  One  opening  into  their  bed  room,  the 
other  into  a  porch;  that  about  two  weeks  afterwards, 
the  prosecutor  went  to  his  trunk  and  found  that  his 
money  had  been  stolen,  the  trunk  being  still  locked, 
having  been  opened  with  a  &lse  key;  that  on  the  day 
after  the  prosecutor  deposited  his  money  in  his  trunk, 
the  prisoner  remained  in  his  room  after  the  prosecator 
and  the  third  occupant  had  gone  to  their  work  (all  the 
said  occupants  being  stone  cutters  and  working  at  the 
same  yard),  that  prisoner  did  not  go  to  his  work  or 
the  yard  that  day;  that  on  the  evening  of  that  day, 
prisoner  purchased  a  new  suit  of  clothes,  costing  $65, 
and  for  some  time  was  spending  money  very  freely, 
and  neglecting  his  work;  and  that  upon  ascertaining 
his  loss  the  prosecutor  took  out  a  warrant  for  the  ar- 
rest of  the  prisoner  and  placed  it  in  the  hands  of  John 
Wren,  who  was  appointed  a  special  constable  by  the 
justice  for  the  purpose  of  making  the  arrest  of  the 
prisoner  on  the  warrant;  that  John  Wren  arrested  the 
prisoner,  and  having  offered  him  inducements,  the 
prisoner  made  the  confession  which  led  to  the  transac- 
tion as  aforesaid  with  the  gamblers  and  the  father  of 
the  prisoner. 

Certainly  this  evidence,  separate  and  apart  from  the 
said  transactions  and  the  said  confession,  which,  as  we 
have  seen,  are  illegal  and  inadmissible  evidence,  can 
create  no  more  than  a  mere  suspicion  of  guilt  in  the 
prisoner,  is  altogether  inconclusive,  and  is  wholly  in- 
suflicient  to  warrant  the  verdict  of  guilty  against  him, 
especially  when  considered  in  connection  with  evi- 
dence in  the  cause  in  behalf  of  the  prisoner,  that  be 
received  three  dollars  and  fifty  cents  per  diem  for  his 
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wages,  and  was  paid  off  on  the  same  day  with  the  1876. 
prosecutor.  Why  may  we  not  presume,  in  favor  of  xerm. 
innocence,  that  the  |65  he  laid  out  in  clothes,  and  the 


case. 


other  money  he  was  spending  very  freely,  was  his  own  wuhams' 
money?  Certainly  it  was  not  the  prosecutor's,  accord- 
ing to  the  theory  of  the  prosecution,  which  is  that  his 
money,  some  of  it,  went  to  the  gamblers,  and  the  bal- 
ance was  deposited  in  the  hands  of  the  prisoner's  tiEi- 
ther. 

We  therefore  think  the  court  erred  in  not  setting 
aside  the  verdict  and  granting  a  new  trial,  as  men- 
tioned in  the  second  bill  of  exceptions. 

We  also  think,  for  reasons  already  assigned,  the 
court  erred  in  not  excluding  from  the  jury  the  ques- 
tion and  answer  mentioned  in  the  first  bill  of  excep- 
tions. 

Therefore,  the  judgment  of  the  hustings  court  is 
reversed,  and  the  cause  is  remanded  for  a  new  trial 
to  be  had  therein  in  conformity  with  the  foregoing 
opinion. 

The  judgment  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated  in  writing 
and  filed  with  the  record,  that  the  question  and  answer 
referred  to  in  the  first  bill  of  exceptions  were  illegal 
and  inadmissible  evidence,  and  the  court  below  erred 
in  not  excluding  the  same. 

The  court  is  further  of  opinion,  that  the  confessions 
made  by  the  prisoner  to  Shields  and  Wren,  and  the 
transactions  of  Wren  with  the  gamblers,  and  with  the 
prisoner's  father,  mentioned  in  the  second  bill  of  ex- 
ceptions, were  illegal  and  inadmissible  evidence,  and 
ought  not  to  have  been  admitted;  that  the  other  facts 
proved  in  the  case  and  certified  in  the  said  second  bill 
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1876.  of  exceptions,  were  insufficient  to  warrant  the  convic- 
Terai.  tion  of  the  prisoner,  and  that  the  court  below  erred  in 
overruling  the  motion  of  the  prisoner  to  set  aside  the 


^il^r^'  verdict  of  the  jury. 

Therefore  it  is  considered  that  the  said  judgnient  is 
erroneous,  and  be  reversed  and  annulled;  and  that  the 
verdict  of  the  jury  be  set  aside;  and  the  cause  re- 
manded to  the  said  hustings  court  for  a  new  trial  to  be 
had  therein  in  conformity  with  the  foregoing  opinioD. 
Which  is  ordered  to  be  certified  to  the  said  hustings 
court. 

Judgment  reversed. 
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Pryor  v.  The  Commonwealth. 

September  28. 

I.  The  rales  in  relation  to  new  trials,  stated  in   Grayson^ s  case^  6  Gratt.       i^?^* 

712,  and  Blosser  v.  ffarshbarger,  21  Gratt  214,  approved  and  re-      x^^ 
affirmed. 

II.  A  new  trial  will  be  granted. 

1.  Where  the  verdict  is  against  law.    This  occurs  where  the  issue 

involves  both  law  and  fact,  and  the  verdict  is  against  the  law 
of  the  case  upon  the  facts  proved. 

2.  Where  the  verdict  is  contrary  to  the  evidence.    This  occurs 

where  the  issue  involves  matter  of  fact  only,  and  the  fieict 
proved  required  a  different  verdict  from  that  found  by  the  jury. 

3.  Where  the  verdict  is  without  evidence  to  support  it.    This  oc-  , 

curs  where  there  has  been  no  proof  whatever  of  a  material 
fact,  or  not  sufficient  evidence  of  the  fact  or  facts  in  issue. 

III.  Where  some  evidence  has  been  given  which  tends  to  prove  the  fact  in 
issue,  or  the  evidence  consists  of  circumstances  or  presumptions,  a  new 
trial  will  not  be  granted  merely  because  the  court,  if  upon  the  jury, 
would  have  given  a  different  verdict.  To  warrant  a  new  trial  in  such 
cases,  the  evidence  should  be  plainly  insufficient  to  warrant  the  find- 
ing of  the  jury. 

IV.  A  case  in  which  the  evidence  being  wholly  circumstantial,  it  was  held 
in  the  appellate  court  to  be  plainly  insufficient  to  warrant  the  finding 
of  the  prisoner  guilty  of  the  offence  charged  in  the  indictment 

The  case  is  stated  by  Judge  ChrisHafiy  in  his  opinion. 

Fiizgerald^  for  the  prisoner. 

The  Attorney  General^  for  the  commonwealth. 
Vol.  xxvn— 127 
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1876.        Christian,  J.,  delivered  the  opinion  of  the  court. 

August 
Term. 


case. 


James  Pryor  was  convicted  of  arson  in  the  coonty 

^oj's  court  of  Nelson,  upon  an  indictment  charging  him 
with  burning  a  barn,  the  property  of  Thomas  H.  Far- 
rar.  A  motion  for  a  new  trial  was  made,  and  refused 
by  the  county  court;  and  upon  application  to  the 
judge  of  the  circuit  court  of  Nelson  a  writ  of  error  to 
the  judgment  of  the  county  court  was  refused.  To 
this  refusal  by  the  judge  of  the  circuit  court  a  writ  of 
error  was  awarded  by  one  of  the  judges  of  this  court 

This  court  has  always  acted  with  great  caution  in 
granting  new  trials  in  cases  where  the  new  trial  is 
asked  solely  upon  the  ground  that  the  verdict  is  con- 
trary to  the  evidence;  and  great  weight  is  always  given, 
and  justly  so,  to  the  verdict  of  the  jury  and  judgment 
of  the  court  in  which  the  case  is  tried.  The  cases  are 
very  rare  where  this  court  interferes ;  and  it  is  only  in 
•a  case  where  the  evidence  is  plainly  insufficient  to  war- 
rant the  finding  of  the  jury. 

This  court  has  laid  down  certain  rules,  affirmed  in 
several  cases,  from  which  it  has  never  departed,  and 
which  prove  a  safe  guide  in  determining  such  quee- 
tions. 

In  Blosser  v.  JSarshbargery  21  Qratt.  214,  the  rales 
established  by  the  general  court  in  Grayson^s  casCj  6 
Oratt  712,  are  adopted  and  reaffirmed  by  this  court 
They  are  as  follows : 

A  new  trial  will  be  granted : 

1.  Where  the  verdict  is  against  law.  This  occurs 
where  the  issue  involves  both  law  and  fact,  and  the 
verdict  is  against  the  law  of  the  case  upon  the  &cts 
proved. 

2.  Where  the  verdict  is  contrary  to  the  evidence. 
This  occurs  where  the  issue  involves  matter  of  fact 
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only,  and  the  fact  proved  required  a  different  verdict     1876. 
from  that  found  by  the  jury.  T^^ 

8.  Where  the  verdict  is  without  evidence  to  support  it 

This  occurs  where  there  has  been  no  proof  whatever  ^^^^^ 
of  a  material  &ct,  or  not  sufficient  evidence  of  the  fact 
or  facts  in  issue.  Where  some  evidence  has  been  given 
which  tends  to  prove  the  fact  in  issue,  or  the  evidence 
consists  of  circumstances  and  presumptions,  a  new 
trial  will  not  be  granted  merely  because  the  court  if 
upon  the  jury  would  have  given  a  different  verdict. 
To  warrant  a  new  trial  in  such  cases  the  evidence 
should  be  plainly  insufficient  to  warrant  the  finding  of  the 
Jury. 

The  case  before  us  must  be  determined  by  these 
rules. 

The  certificate  of  facts  certified  by  the  county  court 
is  in  these  words: 

"  The  following  are  the  facts  proven  upon  the  trial 
of  the  prisoner  upon  the  indictment  aforesaid:  That 
on  the  night  of  the  12th  of  December,  1874,  being 
Saturday  night,  the  barn  of  Mr.  Thos.  H.  Farrar,  in 
this  county,  was  consumed  by  fire,  together  with  one 
hundred  and  twenty-five  barrels  of  corn,  all  his  shucks 
and  some  fodder  then  therein,  several  stacks  of  wheat 
straw,  and  a  threshing  machine  estimated  in  value  at 
from  $700  to  $750  (seven  hundred  and  fifty  dollars)— 
that  the  fire  was  discovered  by  Mr.  Farrar  between  ten 
and  eleven  o'clock;  that  the  barn  was  of  very  light 
and  dry  material,  and  was  very  speedily  consumed, 
at  least  by  eleven  o'clock,  that  being  the  time  when 
Mr.  Farrar  returned  to  his  house,  by  his  clock.  The 
next  morning  Mr.  Farrar,  in  looking  about  the  prem- 
ises, discovered  tracks  leading  to  and  from  the  barn, 
through  a  small  piece  of  ground  around  the  barn. 
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1876.  which  had  been  cultivated  in  tobacco;  that  the  land 
T^.  was  light,  and  the  footprints  very  plainly  and  perfecUy 
made ;  as  soon  as  he  saw  these,  and  there  were  no 


case. 


P'yo''*  others  either  near  the  barn  or  going  to  or  from  it,  to 
the  public  road,  he  recognized  them  as  the  tracks  of 
Jas.  Pryor,  the  prisoner  at  the  bar. 

That  the  prisoner  was  living  with  him  on  his  farm 
up  to  the  last  of  September  or  first  of  October  there- 
tofore; had  a  diflSlculty  with  his  wife  about  that  time, 
and  had  attempted  to  whip  her,  which  was  prevented 
by  Mr.  Farrar;  he  was  told  by  Mr.  Farrar  that  no  such 
conduct  would  be  permitted  upon  his  farm,  and  that 
he  must  leave,  which  was  done  by  the  prisoner  moving 
to  a  neighbor's,  Mr.  Wm.  Currier's;  that  Mr.  Currier's 
team  removed  his  plunder  from  Farrar's  farm;  that 
while  the  wagon  was  being  Ipaded  the  prisoner  said  to 
Mr.  Farrar  that  he  would  have  his  revenge  in  spite  of 
^'Lize,"  meaning  his  wife,  and  all  her  protectors;  that 
a  few  days  thereafter  he  besought  a  justice  and  re- 
quested of  him  such  process  as  would  compel    Mr. 
Farrar  to  deliver  his  wife — the  justice  took  no  steps  in 
the  premises,  having  no  jurisdiction;  that  the  shoes 
were  quite  noted  on  account  of  their  peculiar  shape^ 
wrought  in  their  wearing  by  the  prisoner;  that  they 
were  gaiters,  TSo.  8  or  9's,  and  the  heels  had  turned 
back,  making  them  unusually  long  between  the  heel 
and  ball  of  the  foot,  so  that  the  instep  had  given 
away  and  the  hollow  of  the  foot  or  shoe  coming  down 
upon  the  ground  like  any  other  portion  of  the  foot ; 
that  these  shoes  had  been  worn  by  the  prisoner  while 
on  his,  Farrar's  farm. 

That  he  had  the  same  shoes  on  the  Friday  evening 
before  the  barn  was  burnt;  that  on  said  Friday  even- 
ing he  asked  Geo.  Brown,  a  negro  who  had  worked 
with  him  on  Mr.  Farrar's  faxm^  to  give  him  a  pair  of 
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shoes,  described  by  witness  as  worn  to  a  hull,  "they  1876. 
looked  like  Sanday  shoes — ^he  thought  they  were  the  t^7 
same  shoes."    The  tracks  were  traced  in  the  direction 


of  prisoner's  house  for  more  than  half  a  mile,  going  Payor's 
and  coming  through  the  farm  to  the  public  road  and 
across  the  road  up  a  bank  into  the  woodp,  going 
in  the  direction  of  the  prisoner's  house,  a  mile  or  mile 
and  a  half  from  the  road.  The  distance  .from  priso- 
ner's house  to  the  barn  being  from  two  to  two  and  a 
half  miles ;  that  it  was  nearer  to  the  barn  from  where 
these  tracks  came  into  the  public  (  )  by  Mr.  Farrar's 
house  by  &bout  one  hundred  and  fifty  or  two  hundred 
yards,  but  he  had  a  very  bad  dog  which  the  prisoner 
knew,  hence  the  digression  around  his  house — his 
house  being  between  the  house  of  the  prisoner  and  the 
barn.    The  bam  did  not  belong  to  Mr.  Farrar,"  but  to 

one ,  from  whom  Farrar  had  rented  the  premises. 

The  court  then  inserts  into  the  bill  of  exceptions  cer- 
tain facts  tending  to  prove  an  alibiy  which  were  proved 
by  witnesses  introduced  by  the  accused.  But  in  con- 
sidering the  question  of  a  new  trial  we  can  only  look 
to  the  evidence  offered  by  the  commonwealth,  and 
must  reject  that  offered  by  the  accused.  The  question 
we  have  to  determine  is,  whether  the  facts  certified  as 
Jdcts  proved  by  the  commonweatth  are  suflBcient  to  warrant 
the  finding  of  the  jury.  If  they  are  plainly  insufficieni 
to  warrant  jbhe  verdict,  then  under  the  rules  above 
oited  the  prisoner  was  entitled  to  a  new  trial.  The 
bill  of  exceptions  signed  by  the  judge  of  the  county 
court,  shows  that  the  evidence  was  wholly  circumstan' 
tialy  and  that  there  are  but  two  circumstances  which 
can  in  any  way  connect  the  accused  with  the  offence 
charged  in  the  indictment,  as  to  produce  more  than  a 
strong  suspicion  of  guilt.  One  is,  that  months  before 
the  burning,  the  accused  while  in  the  employ  (with  his 


Digitized  by 


Google 


case. 


1014  COURT   OP   APPEALS    OP  VIRGINIA. 

1876.    wife)  of  Farrar,  had  a  diflBculty  with  his  wife  and  at- 
T«m.    tempted  to  whip  her;  which  was  prevented  by  Mr. 

Farrar,  who  told  him  that  no  such  conduct  would  be 

^^5  permitted  on  his  farm,  and  that  he  must  leave.  He 
did  leave,  but  his  wife  refused  to  go  with  hiro.  Upon 
leaving  he  said  he  would  have  his  revenge  in  spite  of 
Lize  (meaning  his  wife)  and  all  her  protectors;  and 
that  a  few  days  afterwards  he  applied  to  a  justice  of 
the  peace,  and  requested  of  him  such  process  as  would 
compel  Mr.  Farrar  to  deliver  his  wife — which  the  jus- 
tice refused,  because  he  was  of  opinion  that  he  had  no 
jurisdiction  in  the  case.  Six  months  afiendards,  (this 
declaration  having  been  made  in  September,  and  the 
burning  of  the  barn  haviog  been  done  in  March,)  this 
statement  of  the  accused  is  regarded  as  a  threat  of  re- 
venge against  Mr.  Farrar^  and  as  the  rmiwe  which  in- 
fluenced the  accused  in  burning  the  bam  of  Farrar. 
This  must  be  all  mere  presumpUon^  and  is  not  even  a 
reasonable  presumption. 

In  this  declaration  of  the  accused  (which  is  con- 
strued to  be  a  threat  against  Mr.  Farrar)  he  might 
have  referred  to  his  purpose  to  get  possession  of  his 
wife.  His  declaration  was,  "he  would  have  his  re- 
venge in  spite  of  Lize  and  aU  her  protectors.'^  In  further- 
ance of  this  purpose,  he  did  apply  to  a  justice  of  the 
peace  to  compel  his  wife  to  go  with  him.  This  conduct 
following  immediately  after  the  refusal  of  his  wife  to 
go  with  him,  tends  to  show  that  he  was,  or  might  have 
been,  excited  and  exasperated  because  of  his  wife's 
refusal  to  accompany  him,  and  the  threat  he  made 
might  have  been  directed  against  his  wife's  refusal  to 
go  with  him,  and  not  of  any  purpose  of  revenge 
against  Mr.  Farrar.  This  hypothesis  is  certainly  not 
inconsistent  with  his  conduct  His  declaration  **  that 
he  would  have  his  revenge  in  spite  of  Lize  and  her 
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protectors,"  does  not  necessarily ^  mean  a  threat  of  ven-     1876. 
gence  against  Mr.  Farrar;  but  may  have  meant  that    Term. 


he  would  regain  the  possession  of  his  wife;  and  that 

the  threat  was  against  her^  and  not  against  Mr.  Farrar.    ^^^^ 
At  least  it  cannot  be  said  upon  the  facts  certified,  that 
this  threat  was  directed  against  Farrar,  and  that  this 
constituted  the  motive  of  the  accused  to  burn  the  bam 
of  Farrar,  with  which  he  is  charged. 

The  only  other  circumstance  in  the  case  which  tends 
to  raise  a  suspicion  against  the  accused,  is  that  a  track 
was  found  on  the  morning  after  the  barn  was  burned, 
which  Farrar  says  he  recognized  as  the  tracks  of  the  pris- 
oner.  This  was  only  the  opinion  of  the  witness,  that 
the  tracks  he  saw  were  the  tracks  of  the  prisoner.  I 
say  it  was  only  the  opinion  of  the  witness,  and  is 
not  proof  that  the  tracks  seen  by  him  were  the  tracks  of 
the  accused^  because  the  witness  goes  on  to  give  his 
reasons  for  that  opinion ;  and  they  are,  that  when  the 
accused  left  his  farm  in  September  he  wore  gaiter 
shoes,  No.  8  or  9,  and  the  heels  had  turned  back,  mak- 
ing them  unusually  long  between  the  heel  and  ball 
of  the  foot;  so  that  the  instep  had  given  way,  and  the 
hollow  of  the  foot  or  shoe  coming  down  upon  the 
ground  like  any  other  portion  of  the  foot.  Now  this 
is  the  description  of  the  shoes  worn  by  the  prisoner 
three  months  before  the  track  was  made. 

Qeorge  Brown,  another,  and  only  other,  witness  for 
the  commonwealth,  says  he  saw  the  accused  on  Friday 
evening,  the  day  before  the  barn  was  burnt,  and  the 
shoes  he  had  on  were  worn  to  a  hull,  and  he  thought 
they  were  the  same  shoes  described  by  Farrar  as  worn 
by  the  prisoner  in  September.  All  this  evidence  is 
mere  matter  of  opinion.  No  witness  proved  that  the 
track  discovered  was  the  track  of  the  prisoner.  There 
is  this  noteworthy  fact,  that  the  track  discovered  near 
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1876.  the  barn  was  not  traced  to  the  house  of  the  priaoner,  but 
T^.  to  ^  point  which  was  only  within  at  least  a  mile  and  a 
half  of  the  prisoner's  house.    Nor  was,  as  is  nsaal  in 


^ofs    g^^l^  Q2^Q  ^Q  track  measured  and  compared  with  the 

case.  '  ^        ^ 

prisoner's  track;  but  the  track  seen  in  the  tobacco  lot  of 
Farrar  is  declared  by  him  as  the  track  of  the  prisoner 
simply  because  the  prisoner  in  September  before  had  a 
pair  of  gaiter  shoes,  the  heels  of  which  projected  be- 
hind. All  this  is  a  mere  matter  of  opinion,  and  in 
that  respect  is  not  sustained  by  the  commonwealth's 
evidence;  for  it  is  certainly  very  doubtful,  if  not  im- 
possible, that  the  gaiter  shoes  worn  by  the  prisoner 
in  September  would  have  made  the  same  track  in  De-  ' 
cember  when  the  shoes  were  worn  to  a  hull.  The 
shoes  spoken  of  by  Brown  are  not  identified  as  the 
same  shoes  of  which  Farrar  speaks  as  worn  by 
the  prisoner  in  September.  The  shoes  are  not  pro- 
duced, the  foot  of  tbe  prisoner  is  not  measured,  and 
there  is  no  proof  that  tbe  prisoner  had  in  March,  when 
he  was  indicted,  or  in  December,  when  the  barn  was 
burnt,  a  pair  of  shoes  corresponding  with  those  de- 
scribed by  Farrar  as  being  worn  by  him  in  September. 
Such  evidence  as  this  is  too  conjectural  and  too  uncer- 
tain upon  which  to  convict  a  man  of  felony. 

It  is  a  fact  too,  worthy  of  note,  that  the  prisoner  was 
not  arrested  for  several  months  after  the  burning, 
though  he  was  in  the  immediate  neighborhood.  As 
was  well  said  by  the  counsel  for  the  accused :  '*  If  the 
liberty  of  the  citizen,  however  humble,  is  to  be  taken 
away  upon  such  evidence  as  this,  and  an  infamous 
offence  fastened  upon  him,  the  tenure  by  which  the 
citizen  holds  his  liberty  and  good  name  is  slender 
indeed." 

The  court  is  of  opinion  that  the  facts  proved  by  the 
commonwealth  are  plainly  insufficient  to  warrant  the 
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verdict  of  the  jury,  and  that  the  judgment  of  the     i876. 

<50unty  i 

versed. 

The  judgment  was  as  follows: 

This  day  came  again  as  well  the  plaintiff  in  error  by 
counsel,  as  the  attorney  general  on  behalf  of  the  com- 
monwealth, and  the  court  having  maturely  considered 
the  transcript  of  the  record  of  the  judgment  aforesaid, 
and  the  arguments  of  counsel,  is  of  opinion,  for  rea- 
sons stated  in  writing  and  filed  with  the  record,  that 
the  judgment  of  the  county  court  of  Nelson  county, 
^'  that  the  said  James  Pryor  be  imprisoned  in  the  pub- 
lic jail  and  penitentiary  house  of  this  commonwealth 
for  the  term  of  nine  years,  the  period  by  the  jurors  in 
their  verdict  ascertained  to  hard  labor''  is  erroneous, 
and  that  the  same  be  reversed  and  annulled;  this  court 
being  of  opinion  that  the  facts  proved  by  the  com- 
monwealth, as  certified  by  the  said  county  court,  are 
plainly  insufficient  to  warrant  the  finding  of  the  jury^  and 
that  the  said  county  court  ought  to  have  set  aside  the 
verdict  of  the  jury,  and  awarded  to  the  prisoner  a  new 
trial.  And  this  court  now  proceeding  to  enter  such 
judgment  as  the  said  county  court  ought  to  have  ren- 
dered, it  is  therefore  adjudged  and  ordered  that  the 
said  verdict  of  the  jury  be  set  aside,  and  a  new  trial 
be  awarded  to  the  plaintiff  in  error. 

Which  is  ordered  to  be  certified  to  the  said  county 
<50urt  of  Nelson  county. 

Judgment  beversed. 
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morobnstern  v.  commonwealth. 
Jackson  v*  Same. 

November  23. 
1876. 
November  On  an  indictment  under  the  statute  for  selling  liquor  to  minors  without  the 
ierm.  consent  of  their  parents  or  guardian,  the  indictment  is  for  selling  to 

minors  whose  names  are  unknown  to  the  grand  jury.  If  it  appears 
from  the  evidence  that  in  fact  the  name  of  the  minor,  to  whom  the 
liquor  was  sold,  was  known  to  the  grand  jury,  the  evidence  docs  not 
sustain  the  indictment. 

These  cases  were  heard  together  in  this  court.  They 
are  the  same  in  their  character,  and  the  questions  in- 
volved in  them.  They  were  indictments  in  the  hustings 
court  of  the  city  of  Richmond,  found  in  March  1876, 
one  against  Otto  Morgenstern,  for  that,  on  the  within 
twelve  months  last  past,  in  the  years  eighteen  hundred 
and  seventy-five  and  seventy-six,  at,  &c.,  he  then  and 
there  being  a  licensed  keeper  of  an  ordinary,  did  un- 
lawfully sell  and  barter,  and  cause  to  be  sold  and  bar^ 
tered,  and  did  unlawfully  permit  his  clerks,  agents  and 
salesmen  to  furnish  and  dispose  of  wine,  ardent  spirits 
and  mixtures  thereof  to  certain  minors,  the  names  of 
whom  are  to  the  grand  jurors  unknown,  without  the 
consent  of  their  parents  and  guardians,  he,  the  said 
Morgenstern,  and  his  said  clerks,  agents  and  salesmen, 
well  knowing  the  said  minors  to  be  minors,  against  the 
peace,  &c.  The  indictment  in  the  case  of  Jackson  was, 
in  all  respects,  like  this,  except  the  name  of  the  person 
indicted. 

The  parties  appeared  and  moved  the  court  to  quash 
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the  indictments;  but  the  court  overruled  the  motion;     1876. 
and  they  excepted.    They  also  demurred  to  the  indict-    Tenm.^'^ 
ments;  but  the  court  overruled  the  demurrer.  


On  the  trials  the  jury  found  verdicts  in  both  cases     ^^^' , 

•'      •^  genstern's 

against  the  defendants;  in  the  first  case  for  a  fine  of     case. 
ten  dollars,  and  in  the  second  case  for  a  fine  of  twenty  jackson's 
dollars;   and  the  court  rendered  judgments  against     ^^^' 
them  upon  the  verdicts. 

In  each  of  the  cases  there  was  a  motion  for  a  new 
trial;  which  was  overruled,  and  an  exception;  and  the 
court  certified  upon  the  record  the  facts  proved;  from 
which  it  appeared  that  the  defendants  were  licensed 
keepers  of  ordinaries  in  the  city  of  Richmond;  and 
each  of  them  had  within  the  twelve  months  sold  ar- 
dent spirits  to  the  witness,  upon  whose  testimony  the 
indictment  was  found,  and  that  the  witness  was  a 
minor;  and  the  grand  jury  in  fact  knew  the  name  of 
the  witness. 

Upon  the  applications  of  the  defendants,  writs  of 
error  to  the  judgments  were  awarded. 

Toung  and  George  Wwe,  for  the  appellants. 

The  Attorney  General^  for  the  commonwealth. 

Christian,  J.,  delivered  the  opinion  of  the  court. 

* 

These  two  cases  were  heard  together  in  this  court. 
The  questions  we  have  to  determine  are  the  same  in 
both  cases. 

They  are  prosecutions  against  the  plaintiffs  in  error 
respectively,  for  a  violation  of  the  statute  making  it  a 
penal  offence,  "if  any  person  shall  sell  or  barter  or 
cause  to  be  sold  or  bartered,  or  being  a  merchant  or 
tradesman,  or  keeper  of  an  eating  house  or  ordinary^ 
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1876.     shall  directly  or  indirectly  give  or  furnish  or  dispose  of, 

Terai."  or  shall  permit  to  be  sold  or  bartered  or  given  or 

disposed  of,  by  his  clerk  or  agent  or  salesman,  to  any 


^^^' .   minor  knowing  him  to  be  a  minor,  without  the  con- 

j^enstem  s  " 

case,  sent  of  his  parent  or  guardian,  any  wine  or  ardent 
Jackson's  spirits  or  mixture  thereof,"  &c. 
*^**^-  Under  this  statute  the  plaintiffi  in  error  were  in- 
dicted in  the  hustings  court  of  the  city  of  Richmond 
for  selling  ardent  spirits  "  to  certain  minors  the  names 
of  whom  are  to  the  grand  jurors  unknown."  The 
plaintiffs  in  error  were  found  guilty,  and  a  fine  assessed 
by  the  jury  at  $10  in  the  one  case  and  (20  the  other. 
Whereupon  it  was  ordered  and  adjudged  by  said 
hustings  court  that  the  plaintifis  in  error  be  confined 
in  jail  until  the  fines  are  paid,  and  that  each  enter 
into  bond  with  good  security  "to  be  of  good  behavior 
towards  all  the  citizens  of  this  commonwealth  for  the 
space  of  one  year."  To  this  judgment  writs  of  error 
were  awarded  by  one  of  the  judges  of  this  court. 

The  court  is  of  opinion,  that  there  is  no  error  in  the 
judgment  of  the  said  hustings  court  in  overruling  the 
motions  to  quash  the  indictments,  this  court  being  of 
opinion,  that  the  said  indictments  set  forth -with  sufli- 
cient  distinctness  the  offence  punished  by  the  statute; 
and  that  said  indictments  do  not  contain  charges  of 
two  distinct  offences.    See  Younfs  case^  16  Gratt  664. 

But  the  court  is  further  of  opinion,  that  the  record 
shows  that  there  was  a  variance  between  the  charges 
made  in  the  indictments  and  the  proof  upon  the  trial, 
as  certified  by  the  court,  for  which  the  verdicts  ought 
to  have  been  set  aside  and  new  trials  ordered,  upon 
other  indictments  to  be  found  against  the  plaintiffs  in 
error. 

The  variance  consisted  in  this,  that  while  the  indict- 
ments charged  the  defendants  (plaintiflb  in  error  here) 
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with  having  sold  and  famished  ardent  spirits  to  cer-     i876. 
tain  minors,  ^Uhe  names  of  whom  are  to  the  grand    ^^^ 

jurors  unknown/'  the  proof  is  clear  that  in  both  cases 

the  names  of  these  minors  were  known  to  the  errand     ^°'- , 

°  genstem's 

jury.     It  is  a  well  settled  rule  of  criminal  law,  that  in     case. 

that  class  of  offences,  where  the  act  constituting  the  jackson's. 

offence  is  an  injury  to  the  person^  the  name  of  the  injured     *^*- 

party  must  be  stated,  when  known.     If  the  name  of 

the  party  injured  be  unknown,  he  should  be  described 

as  "  a  person  to  the  jurors  aforesaid  unknown/'    But 

this  is  a  material  allegation,  and  if  it  turns  out  in  the 

trial  that  the  name  of  the  person  so  described  in  the 

indictment  was  known  to  the  grand  jury,  the  variance 

will  be  fatal,  and  the  accused  must  be  discharged  from 

that  indictment  and  tried  upon  another  charging  the 

name  of  the  person  injured.     1  Arch.  Cr.  PI.  80-81 

(marg.),  and  cases  there  cited;  1  Whar.  Am.  Cr.  Law, 

§  251;  1  Bishop  Cr.  Pro.  (2nd  edi.)  §  541-552;  1  Chitty 

Cr.  Law  213-214  (marg.) 

The  case  before  us  comes  within  the  rules  above 
stated.  The  offence  punished  by  the  statute  is  the 
selling  or  furnishing  ardent  spirits  to  minors  without 
the  consent  of  the  parent  or  guardian.  The  offence 
denounced  by  the  statute  is  a  direct  injury  to  third 
persons. 

It  is  very  manifest  that  the  object  and  aim  of  the 
statute  was  to  protect  the  young  against  the  evils  of 
the  bar  room  and  the  grog  shop.  It  was  enacted  to 
guard  and  defend  the  minor  against  an  injury  to  him^  an 
injury  it  may  be  as  fatal  and  deadly  as  the  hand  of  the 
robber  or  the  knife  o^  the  assassin. 

In  these  cases  it  may  be  fhrther  said,  that  the  offence 
punished  by  the  statute  is  an  offence  against  the  person 
in  a  double  sense.  It  is  not  only  an  offence  against 
the  minor f  but  an  injury  against  the  '^parent  or  guar- 
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1876.     dian."    Surely  no  more  grievoos  injury  can  be  per- 
Temi.^'^  petrated  against  a  parent  or  guardian  than  that  which 

— entices  the  son  or  the  ward  at  the  early  age  of  minority 

Mor-     to  become  the  frequenter  of  a  bar  room,  and  to  con- 

genstem  s  ^  ^     *  ' 

case,     tract  in  early  life  the  habit  of  indulgence  in  strong 
Jackson's  drink.     The  statute  was  enacted  not  only  for  the  good 

case,  ^f  society  in  general,  and  the  maintenance  of  order 
and  good  morals,  but  for  the  protection  of  both  the 
minor  and  the  parent  or  guardian. 

The  cases  before  us  are  therefore  brought  withiu  that 
class  of  cases  where  the  act  constituting  the  offence  is 
an  injury  to  third  persons.  In  such  cases^  it  is  well  set- 
tled that  the  name  of  the  person  if  known  must  be 
stated,  and  if  described  as  "a  person  to  the  jury  un- 
known,'' and  it  turns  out  upon  the  proof  that  the 
names  were  known,  this  will  be  a  fatal  variance. 

The  cases  relied  on  by  the  attorney  general  are  not 
in  conflict  with  the  authorities  above  cited,  or  the 
views  herein  stated. 

The  case  of  Commonwealth  v.  Smith  ^  Burwell,  1 
Oratt.  553  (of  which  we  have  a  very  meagre  report,  no 
opinion  being  given,  but  simply  a  resolution  of  the 
general  court),  was  a  prosecution  for  selling  ardent 
spirits  to  slaves  without  the  consent  of  their  masters, 
&c.  The  indictment  in  that  case  charged  the  defen- 
dants with  selling  ardent  spirits  "to  slaves  whose 
names  or  whose  owners  names  were  to  the  jurors  un- 
known.*' The  case  came  up  on  a  demurrer  to  the  indict- 
ment  The  indictment  was  held  good.  This  was  the 
only  question  made  by  the  record.  If  it  had  been 
proved  in  that  case  that  the  names  of  the  owner  and  of 
the  slaves  were  known  to  the  grand  jury,  the  question 
would  have  been  a  very  different  one.  Then  the  ques- 
tion raised  would  have  been,  was  there  a  variance  be- 
tween the  allegations  and  the  proof?    But  no  such 
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question  was  raised,  and  the  decision  mast  be  taken  to     1876. 
be  confined  to  the  demurrer,  as  the  only  question     Teim.^'^ 
raised  on  the  record.  


The  other  case  relied  on  by  the  attorney  general  is  ^^^' , 
Hulstead's  case^  5  Leigh  724.  That  was  a  prosecution  case. 
for  selling  ardent  spirits  without  license.  The  indict-  jackson's 
ment  charged  the  sale  without  license  "  to  persons  to  *^^- 
the  jurors  unknown."  Evidence  was  offered  at  the  trial 
tending  to  prove  that  the  persons  to  whom  the  sale 
was  made  was  known  to  the  grand  jury.  The  defend- 
ant moved  the  court  to  instruct  the  jury,  that  if  they 
should  find  that  the  person  to  whom  he  sold  the  spirits 
in  the  indictment  mentioned  was  in  fact  known  to  the 
grand  jury  at  the  time  the  indictment  was  found,  the 
commonwealth  could  not  sustain  this  indictment  The 
court  refused  to  give  this  instruction.  The  general 
court  affirmed  the  decision  of  the  county  court,  and 
held  that  this  was  not  a  material  variance  between 
the  proof  and  the  charge  in  the  indictment;  that  it 
was  not  necessary  in  indictments  for  stick  offences  {u  c, 
for  selling  ardent  spirits  without  license),  to  name  the 
person  to  whom  the  liquor  was  sold,  and  that  the 
words  in  that  indictment  "to  persons  to  the  jurors  un- 
known," are  surplusage. 

But  in  that  case  the  court  said :  "  The  offence  of 
retailing  spirits  is  distinguishable  from  that  class  of 
offences  where  the  act  constituting  the  ofience  is  an 
injury  to  a  third  person^  such  as  murder,  larceny,  &c.,  in 
which  the  name  of  the  injured  party  ought  to  be 
stated  when  known.  The  reason  of  that  rule  does  not 
apply  to  that  class  of  offences  to  which  retailing  ardent 
spirits  without  license  belongs, — offences  in  which  the 
act  constituting  the  offence  is  not  an  injury  to  third  per- 
^ons" 

This  case  is  entirely  consistent  with  the  rules  of 
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1876.     Criminal  Law  above  stated,  and  is  not  at  all  in  conflict 
Term,    ^^h  the  authorities  above  cited. 

The  offence  of  selling  ardent  spirits  without  license. 


J^^' ,   is  not  an  offence  against  third  persons;  but  an  offence 

case,     against  the  revenue  laws,  and  it  may  be  against  social 

jackson»s  Order  and  public  morals.    The  offence  is  the  selling 

*^®-     without  license.    It  matters  not  to  whom  or  to  what  per-- 

son  it  is  sold;  and  therefore  the  name  of  the  person  is 

immaterial  to  be  stated.    But  under  the  statute  upon 

which  the  indictments  before  us,  are  found,  the  offence 

is  not  the  mere  selling  of  ardent  spirits;  but  selling  or 

furnishing  the  same  to  a  minor  without  the  consent  of 

the  parent  or  guardian. 

In  such  a  case  the  act  constituting  the  offence,  is  an 
injury  to  third  persons,  and  therefore  the  person,  if 
known,  must  be  named  in  the  indictment;  and  if 
charged  as  "a  person  to  the  jurors  unknown,"  when 
in  fact  he  is  known,  this  will  be  a  fatal  variance. 

The  court  is  therefore  of  opinion,  that  the  judg- 
ment of  the  said  hustings  court  in  both  cases  be  re- 
versed, and  the  defendants  be  discharged  from  further 
prosecution  under  said  indictments:  subject,  however, 
to  be  tried  under  other  indictments,  (if  any  be  so  found 
against  them,)  setting  forth  the  names  (if  such  names 
be  known),  of  the  minors  to  whom  ardent  spirits  were 
sold  or  furnished. 

Judgments  bbvbbsbb. 
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Schwartz  v.  Commonwealth. 

November  23. 

S  is  examined  as  a  witness  against  T  charged  with  the  crime  of  rape.   He       jo.5 
is  asked  if  he  and  T  had  not  agreed  to  commit  the  rape,  and  if  he  November 
•    did  not  hear  the  cries  of  the  girl  whilst  T  had  her  in  the  bushes;  and      Term, 
he  denies  both.    The  examination  is  interrupted  for  a  few  minutes, 
and  the  witness  is  retired  into  another  room,  when  he  states  to  two  of 
the  officers  and  another  person,  that  to  help  T  he  had  sworn  falsely ; 
and  when  his  examination  is  resumed  lie  says  that  he  and  T  had 
agreed  to  commit  the  rape,  and  that  he  did  hear  the  cries  of  the  girl. 
S  is  then  indicted  for  perjury  in  making  his  first  statement    There 
is  no  evidence  against  him  but  his  own  statements.    Held  :  His  state- 
ments are  not  sufficient  to  convict  him. 

This  was  an  indictment  for  peijury  in  the  hustings 
court  of  the  city  of  Manchester.  On  the  trial  the  jury 
found  the  prisoner  guilty,  and  assessed  his  fine  at  one 
dollar,  and  the  court  sentenced  him  to  imprisonment 
in  the  jail  of  the  city  for  one  year.  There  were  a 
number  of  exceptions  taken  by  the  prisoner  to  rulings 
of  the  court;  but  this  court  only  considered  the  ques- 
tion on  the  motion  for  a  new  trial  on  the  ground  that 
the  verdict  was  not  sustained  by  the  evidence.  The 
fiwts  are  set  out  in  the  opinion  of  Judge  Staples.  On 
the  application  of  the  prisoner  this  court  awarded  him 
a  writ  of  error. 

G.  Wise^  for  the  prisoner. 

The  Attorney  Oeneraly  for  the  commmonwealtL 
Vol.  xxvn— 129 
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1876.        Staples,  J.    The  prisoner  was  indicted  for  perjury 

Toti.  ^  i>i  the  hustings  court  of  the  city  of  Manchester,  and 

was  convicted  and  sentenced  to  confinement  in   the 


Schwartz's  jail  of  the  city  for  one  year.  After  the  verdict  was 
rendered,  he  moved  the  court  to  grant  him  a  new  trial, 
upon  the  ground  that  the  verdict  of  the  jury  was  cod- 
trary  to  the  law  and  the  evidence.  EBs  motion  was 
overruled,  and  the  prisoner  excepted.  His  bill  of  ex- 
ceptions contains  all  the  facts  proved  on  the  trial,  from 
which  it  appears  that  the  prisoner  was  examined  as  a 
witness  upon  the  trial  of  Joseph  Turner,  before  the 
mayor  of  Manchester,  upon  the  charge  of  rape,  and 
upon  the  examination  the  prisoner  testified  that  he  had 
no  conversation  or  plot  with  the  said  Joseph  Tomer, 
before  they  left  Manchester,  to  commit  a  rape  npon 
Pallas  Boyd ;  that  he  and  Turner  went  to  the  locality 
of  the  alleged  offence  for  the  purpose  of  getting 
flowers,  and  that  he  heard  no  screams  from  the  girl, 
Pallas  Boyd,  whilst  Turner  had  her  in  the  bushes;  that 
the  commonwealth's  attorney  asked  that  his  testimony 
be  written  down;  that  a  pause  in  his  examination  of 
two  or  three  minutes  ensued,  during  which  time  tiie 
prisoner  was  retired  from  the  witness  stand;  that  the 
prisoner  during  this  interruption  stated  to  Mr.  Fitz- 
gerald, a  police  officer,  to  Mr.  Bedford,  a  bystander, 
and  to  the  commonwealth's  attorney,  that  he  had  sworn 
falsely  in  his  testimony  just  given;  that  he  had  done 
so  to  screen  Turner,  and  that  when  he  went  back  on 
the  stand  he  would  tell  the  truth;  that  the  prisoner 
was  then  put  on  the  stand  again  as  a  witness,  no  other 
witness  intervening,  and  testified  that  he  and  Turner 
had  had  a  bargain  and  conversation  about  the  girl  be- 
fore they  left  Manchester,  and  that  he  did  hear  screams 
from  the  girl  while  Turner  had  her  in  the  bushes;  and 
thereupon  the  said  mayor  refused  to  hear  him  farther. 
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It  was  farther  proved  that  the  prisoner  was  not  warned     1876- 
by  said  mayor  that  he  had  a  right  to  refase  to  answer    Tenn. 

questions  put  to  him ;  that  he  had  no  counsel ;  that  he 

appeared  somewhat  confused,  but  not  more  so  than  is  ^^^^'' 
usual  with  witnesses;  and  that  he  is  in  the  fifteenth 
year  of  his  i^e.    And  these  were  all  the  facts  proved 
on  the  trial. 

The  charge  in  the  indictment  is  of  peijury  in  the 
first  statement  before  the  mayor ;  and  the  evidence  re- 
lied on  to  establish  the  perjury  is  the  contradictory 
statement  before  the  same  officer  at  a  subsequent  pe- 
riod of  the  same  examination.  As  will  be  seen  from 
the  bill  of  exception,  this  contradictory  statement  was 
the  sole  and  only  proof  adduced  by  the  commonwealth 
in  support  of  the  indictment. 

The  question  we  are  to  determine  is,  was  he  pro- 
perly convicted  upon  that  evidence  ? 

No  rule  is  perhaps  better  settled  than  that  to  au- 
thorize a  conviction  of  perjury  there  must  be  two  wit- 
nesses testifying  to  the  falsity  of  the  statement,  or  one 
witness  with  strong  corroborating  circumstances  of 
such  a  character  as  clearly  to  turn  the  scale  and  over- 
come the  oath  of  the  party  and  the  legal  presumption 
of  his  innocence.  This  rule  is  founded  upon  the  idea 
that  it  is  unsafe  to  convict  in  .any  case  where  the  oath 
of  one  man  merely  is  to  be  weighed  against  that  of 
another.  Lord  Tenterden  is  reported  to  have  said  that 
corroborating  circumstances  are  not  sufficient,  but  that 
the  contradiction  must  be  given  by  two  witnesses.  But 
the  rule  is  now  settled  otherwise;  the  confirmatory 
evidence  however  must  be  of  a  strong  character,  and 
not  merely  corroborative  in  slight  particulars. 

It  was  at  one  time  held  that  when  the  same  person 
has  by  opposite  oaths  asserted  and  denied  the  same 
fact,  he  may  be  convicted  on  either ;  for  whichsoever  of 
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1876.    them  is  given  in  evidence  to  disprove  the  other,  the 
T^.  ^  defendant  cannot  be  heard  to  deny  the  truth  of  that 

evidence,  inasmuch  as  it  came  from  him.    But  this 

Schwartz's  doctrine  has  been  long  since  exploded^  and  it  is  now 
held  that  the  prosecuting  attorney  must  elect  which  of 
the  two  oaths  he  means  to  rely  upon  as  false,  and  he 
must  prove  the  perjury  in  that  particular  statement. 
Two  early  English  cases  are  sometimes  cited  as  hold- 
ing that  the  perjury  may  be  established  by  proof  of 
the  contradictory  oath  merely,  without  other  evidence. 
One  of  these  is  an  anonymous  case  decided  by  YateSyJ, 
at  the  Lancaster  assizes  in  1764,  and  the  ruling  ap- 
proved by  Lord  Mansfield,  The  other  is  the  case  of 
Bex  V.  KnMj  a  short  report  of  which  is  found  in  a  note 
in  Barnwell  &  Alderson  R.,  page  929.  It  is  shown, 
however,  in  2  Russell  on  Crimes,  652,  that  in  each  of 
these  cases  there  were  corroborating  circnmstances  in 
addition  to  the  contradictory  oath.  But  if  these  cases 
even  go  to  the  extent  which  is  claimed  for  them,  they 
are  overruled  by  the  later  English  decisions.  And  it 
is  now  held  by  those  courts  that  the  defendant's  own 
evidence  upon  oath  is  not  sufficient  of  itself  to  disprove 
the  evidence  on  which  the  perjury  is  assigned. 

In  Regina  v.  Wheatland,  8  Car.  k  Payne  R.  238,  Mr. 
Baron  Gumey  held  that  it  was  not  sufficient  to  prove 
that  the  defeudant  had  on  two  different  occasions  given 
directly  contradictory  evidence,  although  he  might 
have  wilfully  done  so;  but  that  the  jury  must  be  satis- 
fied affirmatively,  that  what  he  swore  at  the  trial  was 
false,  and  that  would  not  be  sufficiently  shown  to  be 
false  by  the  mere  fact  that  the  defendant  had  sworn 
contrary  at  another  time;  it  might  be  that  his  evidence 
at  the  trial  was  true,  and  his  deposition  before  the 
magistrate  false.  There  must  be  such  confirmatory 
evidence  of  the  defendant's  deposition  before  the  mag^ 
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istrate  as  proved  that  the  evidence  given  by  the  de-  i876. 

fendant  at  the  trial  was  false.  Term. 
In  Begina  v.  Hughes^  1  Car.  &  Kerwan,  619,  TindaUj 


C.  J.,  said:  If  you  merely  prove  the  two  contradictory  Schwartz's 
statements  on  oath,  and  leave  it  there,  non  constat  which 
statement  is  the  true  one.     See  also  Mary  Jackson's 
case,  1  Lewin  270;  2  Russell  on  Crimes  651-652;  Ros- 
coe  Crim.  Evidence,  767-768. 

In  the  United  States  there  are  but  few  decisions 
bearing  upon  the  question.  The  writers  on  criminal 
law,  however,  lay  down  the  rule  in  conformity  with 
the  English  cases.  3  Wharton,  sec.  2275;  2  Bishop 
Cr.  Law,  sec.  1005;  1  Greenl.  Ev.  259. 

The  only  opposing  case  is  that  of  the  People  v.  Bur- 
derij  9  Barb.  R.  469.  There  Johnson,  J.,  delivering  the 
opinion  of  the  court,  enters  into  an  elaborate  discus- 
sion of  the  whole  subject,  and  arrives  at  the  following 
conclusions :  That  where  a  defendant  by  a  subsequent 
deposition  expressly  contradicts  and  falsifies  a  former 
one  made  by  him,  and  in  such  subsequent  deposition 
expressly  admits  and  alleges  that  such  former  one  was 
intentionally  fi^lse  at  the  time  it  was  made,  he  may  be 
properly  arrested  upon  an  indictment  charging  the 
first  deposition  to  be  false,  without  any  other  proof 
than  that  of  the  two  depositions."  To  maintain  his 
position,  the  learned  judge  relies  upon  the  two  Eng- 
lish cases  already  mentioned,  not  adverting,  however, 
to  the  fiEtct  that  there  were  corroborating  circumstances 
in  each  of  them.  The  distinction  he  seeks  to  estab- 
lish is  not  recognized  by  any  adjudicated  case,  or  by 
any  writer  on  criminal  law.  This  proposition  is,  that 
the  first  oath  of  the  prisoner  must  be  held  to  be  fitlse 
because  in  the  second  he  admitted  it  to  be  so.  In 
other  words,  when  the  prisoner  has  made  two  contra- 
dictory statements  under  oath,  and  in  the  second  he 
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1876.  has  acknowledged  the  intentional  falsity  of  the  first, 
T«m.  t^t  acknowledgment  is  sufficient  to  establish  the  pep- 
jury  of  the  first  without  further  evidence.    And  it  is 


Schwartz's  agfeed  why  may  not  the  prisoner  be  convicted  of  per- 
jury upon  his  mere  confession,  as  in  other  cases. 

It  is  not  denied  that  a  full  judicial  confession  is  per- 
haps sufficient  to  found  a  conviction  upon  in  any  case. 
It  is  substantially  the  sai^e  as  a  plea  of  guilty  to  tiie 
indictment.  But  it  is  denied  that  a  mere  admission, 
not  judicial,  of  having  sworn  falsely,  dispenses  with 
all  further  proof  of  the  fact.  As  before  stated,  when 
there  are  two  conflicting  statements  under  oath  the 
prisoner  cannot  be  convicted  upon  either,  for  the  rea- 
son, say  the  judges,  it  is  not  possible  to  tell  which  is 
the  true  and  which  is  the  false.  In  such  case,  it  is 
agreed  on  all  hands,  that  strong  confirmatory  evidence 
is  essential.  It  is  gravely  insisted  that  this  confiroia- 
tory  evidence  is  fully  supplied  by  the  prisoner's  ac- 
knowledgment of  the  falsity  of  the  first  statement* 
Why  may  not  the  acknowledgment  itself  be  fidse. 

If  the  second  oath,  deliberately  taken,  is  insuffident 
to  overcome  the  first,  why  should  a  mere  admi^on 
have  that  effect?  When  a  witness  deliberately  asserts 
a  fiict  to  be  true  as  within  his  knowledge,  and  in  a  few 
minutes  thereafter  deliberately  and  intentionally  as- 
serts the  very  reverse  as  within  his  knowledge,  all 
ground  of  innocent  mistake  being  excluded,  he  thereby 
indirectly  but  unequivocally  affirms  the  falsity  of  the 
first.  Do  we  discredit  the  first  any  sooner,  or  believe 
the  second  the  more  readily,  because  the  witness  tells 
ns  that  one  was  intentionally  fiilse  and  the  other  tme? 
We  believe  neither  of  them.  We  place  no  confidence 
in  either  statement,  fi'om  an  absolute  inability  to  deter- 
mine which  is  true,  or  whether  either  is  trie.  If  the 
witness  is  afterwards  put  on  his  trial  for  perjury,  our 
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difficulties  are  in  do  wise  removed.     We  are  still  in     1876. 
donbt  wbich  is  the  true  and  which  is  the  false.    It  is    x^.  ^ 

vary  true  that  a  witness  making  two  palpably  conflict 

ing  statements  may  sometimes  by  his  demeanor  satisfy  Schwartz's 
the  hearer  that  one  is  to  be  credited  rather  than  the 
other.  But  when  those  statements  are  repeated  to  a 
third  person,  it  is  very  difficult,  if  not  impossible,  to 
detect  the  false  without  some  aid  from  surrounding 
circumstances.  And  no  mere  asseveration  of  the  wit- 
ness will  assist  the  mind  in  arriving  at  a  just  and  accu- 
rate conclusion.  If  the  witness  is  to  be  convicted 
of  peijury  upon  his  bare  declaration  that  the  first 
statement  is  falser,  it  is  not  because  we  believe  his  de- 
claration is  necessarily  true,  but  upon  some  idea  that 
it  is  in  the  nature  of  a  confession,  and  therefore  to  be 
believed.  A  deliberate  confession  of  guilt  is  generally 
credited,  because  it  is  presumed  to  flow  from  the 
highest  sense  of  guilt?  It  must  be  remembered, how- 
ever, that  there  are  two  statements  upon  oath,  and  if 
the  prisoner  is  to  be  concluded  from  denying  one  to  be 
true,  the  same  reason  would  conclude  him  from  deny- 
ing the  other,  and  the  prosecutor  might  select  either 
as  the  ground  of  his  proceeding.  In  this  very  case 
the  commonwealth  might  have  elected  to  proceed  upon 
the  second  statement  made  by  the  prisoner.  In  that 
event  all  will  concede  he  must  have  produced  other 
testimony  in  addition  to  the  contradictory  statement 
first  made.  Is  it  possible  that  the  principle  is  so  re- 
versed and  is  of  so  little  value  that  the  prisoner  may 
be  convicted  of  perjury  upon  the  first,  merely  because 
upon  his  second  examination  he  admitted  the  first  did 
not  contain  the  troth. 

If  this  be  so,  the  rule  laid  down  that  in  case  of  two 
confficting  statements  there  can  be  no  conviction' 
unless  there  is  corroborative  evidence  is  not  of  the 
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1876.    slightest  value.    When    we    epeak  of  corroborative 
Term,    evidence,  we  do  not  mean  such  as  emanates  from  the 

month  of  the  prisoner  himself,  bat  evidence  aUundej 

Schwartz's  evidence  which  tends  to  show  the  perjury  indep^i- 
dently  of  his  own  declarations.  The  whole  law  in 
reference  to  perjury  is  based  upon  the  idea  that  when 
there  is  witness  against  witness,  oath  against  oath, 
there  must  be  other  evidence  to  satisfy  the  mind. 

The  rule  is  thus  laid  down  in  1  Greenleaf,  sec.  265: 
If  the  evidence  in  proof  of  the  crime  of  perjury  con- 
sists of  two  opposing  statements  of  the  prisoner,  and 
nothing  more,  he  cannot  be  convicted.  *  *  *  ♦  if 
both  the  contradictory  statements  were  delivered  un- 
der oath  there  is  nothing  to  show  which  of  them  is 
false,  where  no  evidence  of  the  felsity  is  given.**  See 
also  JDodge  v.  State,  4  Zabriskie  455.  This  is  a  soand 
rule,  and  ought  not  to  be  departed  from  to  meet  par- 
ticular cases.  In  this  connection  it  may  be  mentioned 
that  the  decision  in  the  ^ew  York  case  was  made  by 
two  judges  in  a  court  of  three — Judge  Selden  dissent- 
ing. 

The  case  now  in  hand  is  a  strong  illustration  of  the 
value  of  the  rule  in  question.  The  prisoner  was  a 
youth  of  fifteen,  charged  before  the  same  magistrate 
with  being  implicated  in  the  crime  of  rape,  and  ac- 
quitted but  a  few  minutes  before.  Upon  his  examin- 
ation he  was  without  counsel  or  advice,  and  was  not 
cautioned  that  he  was  not  bound  to  criminate  himsell 
His  examination  had  not  been  completed,  but  merely 
suspended;  and  during  this  interval  he  is  said  to  have 
made  to  officers  of  the  government  the  statements 
upon  which  his  conviction  is  founded.  Before  he  had 
concluded  he  was  stopped  by  the  mayor,  in  the  midat 
of  his  narrative,  and  forbade  to  say  more.  What 
he  would  have  frirther  said  we  cannot  even  conjectore. 
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80  great  ie  the  abhorrence  of  the  crime  of  rape,  that  1876. 
the  passions  and  suspicions  of  men  are  more  easily  tcti. 
excited  than  by  any  other  accusation.    When,  there 


fore,  the  prisoner  confessed  his  complicity  in  the  crime,  Schwartz's 
ready  credence  was  given  to  the  statement  If  in  his 
first  statement  he  had  made  the  same  confession,  and  in 
his  subsequent  examination  denied  it,  it  is  easy  to  see 
that  the  perjury  would  have  been  charged  in  the  last 
and  not  in  the  first.  And  yet  without  the  aid  of  other 
evidence  the  one  statement  was  entitled  to  no  greater 
consideration  than  the  other.  Upon  the  whole,  I  think 
the  prisoner  was  improperly  convicted  upon  the  facts 
as  presented  to  the  jury. 

With  respect  to  the  instructions,  my  opinion  is,  that 
no  error  was  committed  by  the  court  either  in  refusing 
those  asked  for,  or  in  giving  those  that  were  given. 
Upon  the  points  presented  by  the  second  bill  of  excep- 
tion, it  is  unnecessary  to  express  any  opinion,  as  the 
question  will  probably  not  again  arise. 

Judgment  reversed. 


Vol.  xxvn— 180 
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ABATEMENT. 

1.  W  sues  S  in  assumpsit ^in  the  county 
of  J,  and  sends  the  process  to  the  city  of 
R,  where  S  resides,  and  it  is  served  upon 
S  by  the  sheriff  of  R.  S  files  a  plea  in 
abatement  stating  these  facts,  but  does 
not  say  where  the  cause  of  action  arose. 
Held:  The  plea  is  sufficient  in  this  case, 
though  it  does  not  give  the  plaintiff  a  bet- 
ter writ.     JVarrtn  v.  Saunders,  259 

2.  W  having  demurred  to  the  plea,  and 
the  court  having  sustained  the  demurrer, 
when  the  cause  is  called  for  trial  S  moves 
to  dismiss  the  cause  from  the  docket. 
Held  :  The  motion  should  have  been  sus- 
tained and  the  suit  dismissed ;  the  statute 
expressly  providing  that  where  the  suit  is 
brought  where  the  cause  of  action  arose, 
process  shall  not  be  directed  to  an  officer 
of  any  other  county  or  corporation  than 
that  wherein  the  action  is  brought. 

Idem,        259 

ACTIONS. 

1.  When  title  to  property  taken  by 
military  authority  during  the  war  and  ap- 
plied to  support  the  inmates  of  a  lunatic 
asylum,  is  not  divested,  and  the  corpora- 
tion is  liable  for  it.  See  Q>rporatums^ 
No.  7,  and 

JSastem   Lunatic   Asylum   v. 
Garrett,  163 

2.  When  trover  is  the  proper  remedy 
to  recover  value  of  property  taken.    See 

Idem,        163 

3.  A  decree  under  which  H  loaned 
money  to  C,  authorized  H  to  lend  any 
money  of  his  testator's  estate  in  his  hands, 
upon  security  on  real  estate,  and  to  take 
bonds  in  his  own  name  as  executor,  the 
interest  to  be  paid  annually,  and  the  prin- 
cipal when  he  may  so  require,  and  hold  and 
account  as  executor  as  idToresaid.  H  may 
sue  upon  the  bond  without  any  further 


order  of  the  court  directing  him  to  collect 
the  money. 

Cabell  &*  als.  v.  Cox,        182 

ADVANCEMENTS. 

I.  W,  in  his  lifetime,  made  advance- 
ments to  some  of  his  children.  By  his 
will  he  gave  his  estate  to  his  widow  for 
her  life,  and  authorized  her  to  make  ad- 
vancements to  their  children;  and  he 
directed  that  at  her  death  his  estate, 
including  these  advancements,  should  be 

Sually  divided  among  his  children, 
rs.  W  did  make  advancements  to  all 
the  children,  but  to  one  much  less  than 
the  others.  She  died  in  February  1868, 
but  the  estate  was  not  ready  for  a  division 
until  October  1874.  Held:  Interest 
should  be  charged  to  each  legatee  on  the 
excess  of  advancements  made  to  him  or 
her  from  the  death  of  Mrs.  W.  in  1868 
until  the  time  of  the  division  in  1874. 

Cabells  v.  Puryear  &*  als,,        902 

AGENTS. 

I.  See  Fotieitures,  No.  I,  and  Powers, 
No.  2,  3,  ana 

Silliman  &*  als,  v.  Fred.,  Or, 
&»  Char,  R.  R,  Co,,  119. 

APPEALS. 

1.  The  J  7,  of  the  act  of  March  2, 
1866,  known  as  the  stay  law,  and  the  acts 
amendatory  thereof,  do  not  apply  to  ap- 
peals, writs  of  error  or  supersedeas;  and 
therefore  an  appeal  from  a  final  decree 
made  on  the  ist  of  November  1867  can- 
not be  allowed  on  the  12th  of  June  1871. 

Rogers  v.  Strother  <Sr»  als,,        417 

2.  A  decree  giving  all  the  relief  asked 
for  in  the  case  is  a  final  decree,  and 
though  it  may  afterwards  be  modified  di- 
recting the  amount  decreed  to  be  paid  to- 
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S  to  be  paid  to  a  creditor  of  S,  this  does 
not  change  its  character.    Idemf         417 

3.  To  give  the  court  of  appeals  juris- 
-diction  of  a  cause,  except  in  certain  cases 
specified,  the  judgment  or  decree  must 
amount  to  ^500,  principal  and  interest,  at 
the  date  of  the  judgment  or  decree,  ex- 
cept where  the  claim  of  the  plaintiff  is 
more  than  that  amount,  and  he  applies  for 
the  appeal.  Gage  v.  Crockett,        73$ 

4.  On  a  creditor's  biU  against  a  railroad 
company,  some  of  the  debts  proved  are 
under  ^500,  but  there  is  one  for  ;$  1,1 17.60 
proved  before  the  commissioner,  and  the 
decree  of  the  circuit  court  is  in  favor  of 
all  of  them  against  the  company.  An 
appeal  by  the  company  brings  up  all  of 
them;  and  this  court  will  pass  upon  all. 

The  Winch.  6*  Stras,  R,   R. 
Co.  <5r»  al.  V.  Col/ert  6*  a/.,       777 

5.  Three  suits  in  equity  are  brought  by 
the  same  plaintiils  against  the  same  defen- 
dants to  enforce  payment  of  debts  by  at- 
tachment and  sale  of  the  same  land.  By 
order  of  the  court  these  suits  are  directed 
to  be  consolidated  and  heard  together, 
and  then  plaintiflfs  file  an  amended  bill 
bringing  in  a  third  party.  There  being  a 
■decree  dismissing  the  attachments,  3ie 
plaintiffs  may  appeal  to  the  court  of  ap- 
peals, though  neither  of , the  debts  amount 
to  ^500,  the  sum  of  all  of  them  being 
more  than  that  amount. 

Devries  &  Co.  v.  Johnston  &  Wolfe 

<5r*  al.,  805 

6.  There  may  be  an  appeal  as  of  right, 
from  an  interlocutory  order  of  a  coimty 
^ourt  in  a  controversy  concerning  the  es- 
tablishment of  a  road. 

Jeter  v.  Board  6*  fl/r.,        910 

7.  In  a  suit  by  a  vendor  of  land  to  en- 
force payment  of  the  purchase  money  his 
debt  is  scaled,  and  a  decree  for  the  scaled 
amoimt  which  is  paid  to  him.  Creditors 
•come  into  the  case,  and  there  is  a  decree 
for  a  sale  of  the  land  to  pay  them ;  and 
widow  and  heirs  of  vendee  appeal  from 
the  last  decree.  The  appeal  does  not 
bring  up  the  first  decree,  so  as  to  entitle 
■the  vendee  to  have  it  reviewed. 

Simmons  v.  Lyles  dr*  als.,        922 

APPELLATE  COURT. 

I .  If  upon  a  trial  at  law  instructions  are 
■given  to  die  jury,  to  which  no  exception  is 
taken,  and  after  verdict  a  motion  is  made 
for  a  new  trial,  on  the  ground  of  misdirec- 
tion as  well  as  that  the  verdict  is  contrary 


to  the  evidence,  it  is  the  duty  of  tlie  coml 
of  trial  to  consider  the  correctness  of  the 
instructions;  and  if  of  opinion  that  dicy 
are  not  correct,  and  were  calculated  to 
mislead  the  jury,  to  set  aside  the  venfict 
and  grant  a  new  trial ;  and  the  appellate 
court  will  supervise  his  action  in  this  re- 
spect. Stevenson  v.  Wallace,        77 

2.  In  an  action  of  assumpsit  there  is  a 
plea  of  payment,  and  of  the  statute  of  lim- 
tations.  On  the  trial  the  plaintiff  asks 
the  court  to  instruct  the  jury,  that  in  pao- 
ing  upon  a  plea  of  the  statute  th^  most 
leave  out  of  the  computation  of  time  all 
the  period  extending  from  the  2nd  of 
March  1866  to  January  ist  1869.  The 
court  refuses  to  give  the  instruction ;  and 
plaintiff  excepts.  The  jury  find  a  gene- 
ral verdict  for  the  defendant,  and  there  vi 
a,  general  judgment  accordingly.     Held  : 

1.  That  the  appellate  court  will  re- 
verse the  judgment  for  the  error  in  re- 
fusing the  instruction,  and  send  tl^ 
cause  back  for  a  new  trial. 

Danville  Bank  v.  WaddiU,         448 

2.  This  will  always  be  done  unless  the 
appellate  court  can  see  from  the  whc4e 
record,  that  even  under  correct  instruc- 
tions a  different  verdict  could  not  have 
been  rightfidly  found,  or  unless  it  is  aUe 
to  see  that  the  erroneous  ruling  of  the 
trying  court  could  not  have  influenced 
the  verdict  The  ^mk;  is  upon  the  a{^>d- 
lee  to  show  this,  and  where  thore  are 
distinct  issues,  a  general  verdict  is  not 
sufficient  in  general  to  show  it. 

Idem,         448 

3.  When  the  appellate  court  will  not 
reverse  a  decree  against  purchasers  of 
land  for  failure  to  allow  them  for  im- 
provements. See  Vendor  aud  Purchaser, 
No,  4,  and 

Tosh  &*  als,  v.  Robertson  (5r»  als^,     270 

4.  Where  there  is  an  appeal  on  the 
ground  of  the  refusal  of  the  court  to  con- 
tinue the  cause,  the  appellate  court  will 
not  reverse  the  judgment  unless  the  action 
of  the  court  below  is  plainly  erroneous. 

ffarman  v.  Hotme,         676 

5.  When  the  appellate  court  should  or 
should  not  reverse  the  action  of  the  court 
which  appointed  a  fiduciary,  in  remoring 
him  from  his  office.  See  County  Courts, 
No.  5,  and 

Reynolds  v.  Zink,         21^ 

6.  For  the  principles  upon  which  new 
trials  will  be  awarded.  See  New  Trials, 
No.  3,  4,  5,  6,  and 

Pryof^s  case,         1009 
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ASSIGNMENTS. 

1.  A  case  of  the  transfer  of  a  number  of 
n^otiable  notes  "without  recourse,"  in 
which  it  was  held,  looking  to  all  the  cir- 
cumstances,  that  the  words  were  to  be 
construed  in  their  literal  sense ;  and  that 
the  transferer  was  not  liable  for  the  fail- 
ure to  recover  from  the  endorser.  If  the 
transferee  intended  that  they  should  be 
used  in  this  instance  in  their  restricted 
sense,  he  should  have  been  careful  to  ex- 
press his  meaning,  or  have  it  expressed  in 
plain  and  unmistakable  terms. 

Ober  V.  Goodridge,  trustee,        878 

2.  After  a  decree  for  an  account  in  a 
creditors'  suit  against  an  insolvent  bank,  a 
debtor  of  the  l^nk  obtaining  assigments 
of  xiebts  of  the  bank,  will  only  be  allow- 
ed to  stand  in  the  shoes  of  his  assignor, 
and  have  a  credit  on  his  debt  for  the  pro 
rata  share  of  the  debts  assigned  to  lum. 

Finney  6*  als  v.  Bennett,        365 

3.  See  Bonds,  No,  14,  and 

Brown  ^  admW,  v.  Dickerson,        690 

ATTORNEY  AND  CLIENT. 

1.  In  i860  attome3rs  at  law  receive  two 
notes,  and  give  a  receipt  which  says :  Re- 
ceived for  collection,  &c.,  and  after  de- 
scribing them  says:  On  tiie  above  notes 
we  are  to  bring  suit,  and  prosecute 
them  to  judgment,  and  have  a  fee  of  five 
dollars  in  each  case.  Though  the  last 
clause  of  the  receipt  may  be  construed  to 
relieve  them  from  die  obligation  to  collect, 
and  from  the  corresponding  compensation 
for  collecting,  it  cannot  be  construed  to 
deny  to  them  the  authority  to  collect,  or 
to  limit  them  to  the  function  of  prosecu- 
ting the  claims  to  judgment. 

Johnson  v.  Gibbons^        632 

2.  Judgments  having  been  recovered 
and  executions  issued,  which  were  stayed, 
the  debtor  in  April  1862,  pays  to  the  at- 
torneys ^2,600,  in  part  of  these  debts,  the 
payment  being  in  confederate  money; 
neither  the  attorneys  nor  the  debtors  hav- 
ing any  notice  that  the  creditor  was  un- 
willing to  receive  confederate  money; 
and  the  attorneys  write  immediately  to  the 
creditor,  that  Aey  have  this  money  for 
him.  He  holding  that  the  attorneys  had 
no  authority  to  collect  the  money,  does 
not  reply  to  the  letter;  and  neither  attor- 
neys nor  debtor  hear  of  any  objection  to 
their  receipt  of  the  money  until  1874. 
The  creditor  is  concluded  by  his  failure 


to  give  his  attorneys  notice  of  his  objec- 
tion to  their  receiving  the  money. 

Idem,        632 

AUTREFOIS  ACQUIT. 

I.  S^^  Criminal yurisdiction, and Pro^ 
ceedings,  No.  2,  3,  4,  8,  9,  and 

Burress*  case,         934. 
Pag^s  case,  954 

BANKRUPTS. 

I.  When  creditor  of  a  bankrupt  is  con- 
cluded from  poceeding  in  a  state  court  to 
enforce  his  lien.  See  Equitable  yurts- 
diction  and  Relief,  No.  6,  7,  8,  and 

Spilman  v.  Johnson,        33 

BANKS. 

I.  How  insolvent  banks  may  be  wound 
up.    See  Creditor's  Bill,  No.  4,  and 

Finney  6r*  als,  v.  Bennett,        365 

BONDS. 

1.  When  a  bond  given  for  the  loan  of 
money,  lent  out  by  an  executor  under  the 
decree  of  a  court  may  be  sued  upon  by 
the  executor  witl^^put  a  decree  authorizing 
him  to  do  so.    See  Actions,  No.  3,  and 

Cabell  <5r»  tf/r  V.  Cox,         182 

2.  A  blank  paper  is  signed  and  sealed 
by  a  principal  and  three  others  who  in- 
tend to  be  his  sureties,  and  it  is  left  with 
the  principal  to  be  filled  up  and  delivered 
by  him.  He  does  fill  it  up  and  deliver  it 
to  the  obligee  named  therein.  It  is  not 
the  bond  of  the  three,  and  does  not  bind 
them.  But  the  principal  having  filled  it 
up,  and  delivered  it  when  thus  complete, 
it  is  his  bond,  and  binds  him. 

Penn  assignee  v.  Hamlett  6r*  als,,  337 

3.  A  state  cannot  tax  the  bonds  of  a 
railroad  company  held  by  persons  living 
out  of  the  state. 

Commonwealth  v.  Ches,  6r»  Ohio 
R,  R,  Co,,  344 

4.  If  a  bond,  perfect  on  its  face,  is  de- 
livered to  the  obligee  as  an  escrow,  to  be 
valid  upon  another  person's  executing  it,  it 
is  valid  though  the  condition  is  not  com- 
plied with. 

Miller  v.  Fletcher  &»  als,,        403 

5.  A  deed,  perfect  on  its  face,  cannot 
be  delivered  as  an  escrow  to  the  grantee 
or  obligee,  upon  a  condition  upon  which 
it  is  to  be  a  valid  deed.    In  all  such  cases 


Digitized  by 


Google 


1038 


DTOBX, 


the  condition  is  void,  and  the  deed  is  at 
once  operative.  Idem^        403 

6.  Parol  evidence  is  inadmissible  to 
prove  that  a  deed  perfect  on  its  face,  was 
delivered  to  the  grantee  on  a  condition. 

Idem^        403 

7.  It  is  not  necessary  that  the  sureties 
of  a  sheriff  in  his  official  bond  should  ac- 
knowledge the  same  in  court  The  bond 
may  be  acknowledged  by  them  in  court, 
or  its  execution  out  of  court  proved  by 
witnesses.  And  there  is  no  statute  or  rule 
of  law  requiring  such  proof  to  be  adduced 
at  the  time  the  bond  is  received  by  the 
court.  With  or  without  such  proof  the 
parties  who  had  actually  signed  would  be 
bound  by  it. 

Supervisors  of  Wetshington  co. 
V.  Zhinn  &*  als,  608 

8.  A  person  who  signs,  seals  and  de- 
livers an  instnmient  as  his  deed,  will 
never  be  heard  to  question  its  validity, 
upon  the  ground  that  it  was  not  acknowl- 
edged by  him,  nor  proved  at  the  time  of 
delivery.  It  is  the  sealing  and  delivery 
that  gives  efficacy  to  the  deed ;  not  proof 
of  its  execution.  And  this  principle  ap- 
plies to  all  bonds,  whether  executed  by 
public  officers  or  private  persons,  unless 
there  is  a  statute  making  the  acknowledg- 
ment or  proof  in  court  ^sential  to  the  va- 
lidity of  the  instrument 

Idem,        608 

9.  In  an  action  on  an  official  bond,  if 
there  is  no  record  evidence,  the  execution 
of  it  may  be  established  by  the  testimony 
of  attesting  witnesses,  or  if  there  be  none, 
by  proof  of  hand  writing,  or  by  discovery 
from  the  adverse  party.        Idem,        608 

10.  The  fact  that  the  names  of  two  of 
the  parties  who  executed  and  acknowl- 
edged the  bond,  were  not  in  the  body  of 
it,  does  not  invalidate  it  as  to  them. 

Idem,        608 

11.  A  bond  is  given  upon  an  injunc- 
tion to  a  judgment  for  money,  and  in  the 
penalty  it  is  said  **  in  the  just  and  full  sum 
of  seven  hundred  and  sixty  lawful  money 
of  Virginia."  The  word  "dollars"  is 
obviously  left  out  by  mistake,  and  the 
bond  will  be  treated  as  if  the  word  was 
in  it.  Harman  v.  Howe,        676 

12.  Words  omitted  in  an  instrument, 
and  also  in  a  record  or  statute,  which  can 
be  clearly  ascertained  by  the  context,  will 
be  supplied  by  the  court,  and  the  instru- 
ment, record  or  statute  will  be  read  and 
•treated  as  if  the  words  were  in  it 

Idim^        676 


13.  For  bonds  executed  on  oUainiiig 
an  mjunction,  and  especially  an  injun^ 
tion  to  a  judgment  for  money.  See  /s- 
juncHons,  No.  3,  4,  5,  and 

Idem^        676 

14.  Three  bonds  are  executed  to  A 
and  G,  and  are  left  in  the  possession  of 
G.  A  sold  the  bonds  to  £,  but  did  not 
deliver  them,  they  bein£  in  the  possesnoa 
of  G.  G  sold  the  bonc^  to  D,  and  deliv- 
ered them  to  him.    Held  : 

1.  The  bonds  having  been  executed 
to  A  and  G,  their  joint  interests  appear- 
ed on  the  face  of  the  bonds;  and  the 
possession  of  them  by  G  could  not  mis- 
lead a  purchaser  from  him. 

BrawH^  adm^r  6*^.,  v.  Dicken- 
son, 690 

2.  Though  each  might  sell  his  own 
interest,  neither  could  dispose  of  the 
interest  of  the  other  without  his  con- 
sent. Idem,        690 

3.  Though  the  bonds  were  sold  by 
G  and  assigned  to  D,  he  only  acquired 
G's  interest  in  the  bonds ;  and  £  is  en- 
titled to  the  interest  of  A. 

Idem,        690 

4.  In  a  contest  between  E  and  D, 
each  claiming  the  bonds,  G  being  dead, 
A  is  not  a  competent  witness  to  prove 
that  G  owed  him,  and  had  agreed  that 
he  should  have  the  bonds. 

Idem^         690 


CHARITABLE  INSTITUTIONa 

I.  Though  the  statute  exempts  (rooi 
taxation  the  property  of  orphan  asylums 
and  other  charitable  institutions,  the 
exemption  does  not  include  a  tax  on  a 
devise  or  bequest  of  property  to  sudi  in- 
stitutions. 

Millet^ s  ex* or  v.  Tlu  Comnum- 

wealth,  no 

Barretts  admWsy,  The  Same,  no 


COLLATERAL  SECURITIES. 

I.  Where  stock  is  delivered  as  a 
pledge  or  collateral  security  for  a  debt, 
the  creditor  may  sell  it  but  he  is  not 
bound  to  do  so,  at  least  without  being  re- 

auired  by  the  debtor;  and  if  it  perishes 
le  creditor  is  not  liable  for  it 

Michardson  v.  Ins,  Co,  of  Val- 
ley of  Ftf.,  749 
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CONFEDERATE  TRANSACTIONS. 

1.  In  November  1857  H,  an  executor, 
lent  money  to  G  secured  on  real  estate. 
In  1861  G  wished  to  pay  H,  who  de- 
clined to  receive  it,  saymg  it  was  well 
secured,  and  it  was  not  needed.  But  in 
December  1861,  being  urged  by  G,  he 
agreed  that  if  G  would  find  any  person 
who  would  take  it  he  might  do  so.  In 
January  1862  G  proposed  to  C  to  take  it, 
and  in  February  C  did  take  it,  and  gave 
his  bond  to  H  for  the  amount  secured  by 
deed  of  trust.  The  whole  arrangement 
was  made  through  G,  C  not  having  seen 
H,  and  G  paid  C  in  confederate  money. 
It  is  not  a  confederate  contract,  liable  to 
be  scaled. 

Cabell  <Sr»  als,  v.  Cox,        182 

2.  In  the  adjustment  of  confederate 
transactions,  to  lay  down  fixed,  unbending 
rules  of  decision  applicable  to  all  cases, 
is  not  only  unjust,  but  in  the  nature  of 
things  utterly  impracticable.  Everv  case 
must  depend  upon  its  particular  circum- 
stances. The  measure  of  relief  must  vary 
according  to  the.  equities  of  the  parties. 

Barton  v.  Bowen  &*  wife,        849 

3.  See  Judicial  Sales ^  No.  9,  11,  12, 
I3t  and 

Omokundro^s  ex* or  v.  OmoAun- 
dro  <5r»  tf/f.,  824 


CONFESSIONS  AND  ADMISSIONS. 

1.  What  admissions  and  confessions  of 
a  prisoner  may  be  given  in  evidence 
against  him.  The  rule  in  Smithes  case, 
10  Gratt.  734,  and  Shifflefs  case,  14  Id. 
652,  reafi&rmed.  Page's  case,        954 

2.  What  statements  of  a  prisoner  is  not 
competent  evidence.  See  Evidence,  No. 
15,  and  Williams*  case,        997 

3.  On  a  trial  for  perjury ;  when  prison- 
er's own  statements  are  not  sufficient  to 
convict  him.     See  Perjury,  No.  I,  and 

Schurt^s  case,        1025 


CONSTITUTION  AND  CONSTITU- 
TIONALITY OF  LAWS. 

I.  The  act  of  April  18,  1874,  Sess. 
Acts,  ch.  214,  2  22,  p.  243,  which  forbids 
the  planting  <^  oysters  in  the  waters  of 
the  state  by  any  person  not  a  resident  of 
the  state,  is  a  constitutional  act;  z^ot  in 
conflict  with  either  article  i,  {  8,  or  ar- 


ticle 4,  J  2,  of  the  constitution  of  the 
United  States. 

McCreadys  case,  985 
2.  The  immunities  and  privileges  se- 
cured to  all  the  citizens  of  the  United 
States  by  the  constitution,  are  the  right  to 
protection  by  the  government,  to  the  en- 
joyment of  life  and  liberty;  to  acquire 
and  possess  property  of  every  kind;  and 
to  pursue  happiness  and  safe^.  But  they 
do  not  include  the  right  to  share  the  pro- 
perty belonging  to  the  people  of  the  state. 
Idem,        985 

CONTINUANCE  OF  A  CAUSE. 

1.  A  motion  for  a  continuance  of  a 
cause  is  addressed  to  the  sound  discretion 
of  the  court,  under  all  the  circumstances 
of  the  case;  and  although  an  appellate 
court  will  supervise  the  action  of  an  in- 
ferior court  en  such  a  motion,  it  will  not 
reverse  a  judgment  on  that  ground  unless 
such  action  was  plainly  erroneous. 

J/arman  v.  J/ozve,        676 

2.  Where  the  circumstances  satisfy  the 
court  that  the  real  purpose  in  moving  for 
a  continuance  is  to  delay  or  evade  a  trial, 
and  not  to  prepare  for  it,  then  though  the 
witnesses  have  been  summoned,  and  the 
party  has  sworn  to  their  materiality,  and 
that  he  cannot  go  safely  to  trial  without 
them,  the  continuance  should  be  refused. 

Idem,        676 

3.  Where  the  circumstances  are  such 
as  to  induce  the  court  to  doubt  the  mo- 
tives of  the  party  in  moving  for  a  contin- 
uance, the  court  may  require  him  to  state 
what  he  expects  to  prove  by  the  absent 
witness ;  and  if  the  facts  which  he  states 
he  expects  to  prove  by  the  witness  would 
not  affect  the  result,  the  motion  should  be 
overruled.  Idem,        676 

CONVEYANCES— FRAUDULENT. 

I.  Husband  and  wife  agree  in  consid- 
eration that  the  husband  conveys  a  house 
and  lot  to  a  trustee  for  her  and  her  chil- 
dren, she  will  unite  in  the  conveyance  of 
his  other  real  estate  when  he  shall  sell  it; 
and  this  she  does.    Held  : 

I.  To  the  extent  of  her  dower  inter- 
est in  the  husband's  real  estate,  the 
husband's  conveyance  to  the  trustee  is 
on  valuable  consideration;  and  to  that 
extent  the  wife  is  entitled  to  satisfaction 
out  of  the  proceeds  of  the  sale  of  the 
house  and  lot,  as  against  creditors  of 
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the  husband,  for  debts  contracted  at  the 
time  of  the  deed. 

Johnston  &*  ah.  v.  Gill  6*  als,^  587 
2.  For  debts  contracted  before  the 
execution  of  the  deed,  the  proceeds  of 
the  sale  of  the  house  and  lot,  above  the 
value  of  the  Mridow's  dower  interest  in 
the  husband's  real  estate  in  the  con- 
veyance of  which  she  joined,  are  liable ; 
but  not  to  debts  contracted  after  the 
conveyance  bv  the  husband  to  the  trus- 
tee.    Code  of  i860,  ch.  118,  {  2. 

Idem,        587 

2.  The  7th  section  of  the  act  of  March 
3rd,  1866,  known  as  the  stay  law,  sus- 
pended the  statute  of  limitations  as  to 
suits  to  set  aside  fraudulent  conveyances. 

Idem,        587 

3.  In  a  suit  by  legatees  against  an  ex- 
ecutor for  an  account  of  his  adminis- 
tration, there  are  several  reports  by  a 
commissioner,  and  at  length  a  decree 
against  the  executor  for  a  large  amount 
In  a  suit  by  these  legatees  against 
the  executor  and  his  grantees  in  a 
deed  executed  after  his  qualification, 
to  set  aside  the  deed  on  the  ground  of 
fraud,  the  decree  against  the  executor  and 
the  report  on  whidi  it  was  founded  are 
prima  facie  evidence  against  said  gran- 
tees, of  the  indebtedness  of  the  executor; 
but  are  liable  to  be  surcharged  and  falsi- 
fied by  them.  Idem,        587 

4.  In  November  1873,  N  conveyed  to 
C,  certain  real  and  personal  estate,  and 
<*  all  his  stock  in  trade  with  all  accretions 
and  replenishments  of  said  stock,"  in 
trust  to  secure  and  indemnify  certain  en- 
dorsers upon  negotiable  notes  made  by 
said  N.  And  if  the  said  notes  were  not 
paid  on  demand,  C,  upon  the  written  re- 
quest of  either  of  the  parties  secured, 
should  sell  the  property  according  to  law. 
But  C  was  not  to  be  responsible  for  any 
of  said  property  until  he  was  ordered  to 
sell  the  same  as  aforesaid.  N  continued 
in  possession  and  carried  on  his  store  for 
two  years,  and  until  all  the  goods  in  the 
store  at  the  time  of  the  deed  were  sold, 
and  other  goods  bought  with  the  proceeds. 
In  November  1875  under  an  execution  of 
P  against  N,  the  goods  then  in  store  were 
levied  on.  Held  :  The  deed  is  fraudu- 
lent per  se,  and  P  is  entitled  to  the  pro- 
ceeds of  the  sale  of  the  said  goods  under 
his  execution. 

Perry  &*  Co.  v.  Shenandoah 
Nat.  Banh  <fe  als.,  755 


CORPORATIONS. 

1.  Corporations  are  included  under  die 
tenn  "persons,'*  in  a  statute,  unless  dicy 
are  exempted  \ff  its  terms,  or  by  the  na- 
ture of  the  subject  to  which  it  relates. 

Miller's  ejc^or  v.  The  Omtrntm' 

wealthy  no 

Barret fs  adm^rs  v.  Same^  1 10 

2.  Corporations  are  included  in  tibe  act 
of  1867.  ch.  64,  {  3.  Sess.  Acts  i866-'67. 
imposing  a  tax  on  collateral  inheritances. 

Idem,         no 

3.  Though  the  statute  exempts  firora 
taxation  the  property  of  orphan  asylmns, 
and  other  charitable  institutions,  the 
exemption  does  not  include  a  tax  00  a  de- 
vise or  bequest  of  property  to  such  insti- 
tutions. Idem,         no 

4.  See  Forfeiture,  No.  I,  and 
Silliman  d  dls.  v.  Fred.,   Or, 

&*  Char.  R.  R.  Co.,  119 

5.  Persons  dealing  with  a  corporatioii 
must  take  notice  of  what  is  contained  in 
the  law  of  its  organization;  and  they 
must  be  presumed  to  be  informed  as  to 
the  restrictions  annexed*  to  the  grant  of 
power  by  the  law  by  which  the  corpora- 
tion is  authorized  to  act. 

Idem,         119 

6.  In  all  cases,  even  in  cases  of  nego- 
tiable instruments,  a  party  ccmtracting 
with  an  agent  must  enquire  into  bis  aa- 
thority;  and  either  a  state  or  a  corpoca- 
tion  is  bound  only  when  its  agents  keep 
within  the  limit  of  their  authority. 

Idem,         119 

7.  The  Eastern  Lunatic  Asylum  is  a 
corporation  having  chai^  of  the  asylum 
at  Williamsburg.  During  the  late  war 
the  United  States  forces  took  possession 
of  Williamsburg,  and  held  it  untfl  the  end 
of  the  war.  Upon  their  aj^roach  to  die 
city  the  directors  and  principal  officers  of 
the  asylum  left  it,  and  did  not  retom.  In 
January  1865,  Colonel  W,  who  was  in 
command  there,  sent  out  a  party  seme 
miles  into  the  country,  and  took  by  force 
from  the  farm  of  G,  who  had  left  his 
home,  com  and  bacon,  which  was  sent  to 
the  asylum,  and  used  for  the  support  of 
the  inmates.  After  die  war  G  broo^ 
trover  against  the  corporation  to  recovc 
the  value  of  the  articles  so  taken  and 
used.    Held: 

I.  By  the  laws  of  war  such  property 
could  not  be  taken  without  compensa- 
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tion  for  the  purpose  of  feeding  the  in- 
mates of  the  prison. 

Eastern    Lunatic    Asylum    v. 
Garrett,  163 

2.  The  property  having  been  taken 
without  lawful  authority,  G*s  title  was 
not  divested,  and  it  having  been  applied 
to  the  use  of  the  asylum,  he  may  re- 
cover its  value  from  that  corporation. 

Idem,        163 

3.  Trover  is  a  proper  remedy  in  the 
case.  Idem,        163 

COTERMINOUS  OWNERS  OF 
BUILDINGS. 

1.  As  to  the  rights,  duties  and  liabili- 
ties of  coterminous  owners  of  buildings. 
See  Easements,  Passim^  and 

Stevenson  v.  ll^allace,        77 

2.  When  and  how  reliefwill  be  afforded 
in  equity.  See  Editable  Jurisdiction  6* 
Relief t  No.  4,  and 

Berkeley  v.  Smith  6*  tfZr.,        892 

COUNTY  COURTS. 

1.  The  county  and  corporation  courts 
have  authority  to  remove  a  judge  of  elec- 
tions for  malfeasance  in  office  or  £ross 
n^lect  of  duty,  though  he  has  not  been 
convicted  by  Ae  vercSct  of  a  jury  of  any 
offence. 

McDougalv,  Guiron^ judge,        133 

2.  For  the  power  of  county  courts  in 
removing  officers  who  were  ineligible  to 
the  office.     See  Officers^  No.  4,  and 

Bunting  V,  Willis,  judge ,        144 

3.  J  and  C  brought  an  action  at  law 
against  W,  in  the  county  court  of  W,  and 
sued  out  an  attachment,  which  was  served 
on  certain  real  estate  of  W.  Plaintiffs 
having  recovered  a  judgment,  the  court 
made  an  order  directing  the  sheriff  to  sell 
the  real  estate  attached,  and  the  sheriff 
having  sold  to  L,  the  court  made  an  order 
appointing  a  conunissioner  to  convey  the 
real  estate  to  L;  which  was  done.  In 
ejectment  by  W  against  L  to  recover  said 
real  estate.  Held:  The  county  court 
being  a  court  of  general  jurisdiction,  no 
irregularities  or  errors  in  its  proceedings 
can  be  enquired  into  in  this  case;  but 
they  are  conclusive  upon  the  rights  of  the 
parties  to  the  property. 

Lancaster  y,  Wilson,        624 

4.  Under  the  facts  of  this  case,  the 
county  court,  in  which  an  executor  quali- 
fied as  such,  was  warranted,  in  the  exer- 

VoL.  xxvn — 181 


dse  of  the  power  vested  in  it  by  statute, 
in  removing  him  from  his  office.  See 
Code  of  iSS),  ch.  132,  J  11,  Code  of  1873, 
ch.  128,  {  18,  p.  949. 

Reynolds  v.  Zink,  29 
5.  There  must,  of  necessity,  be  vested 
in  the  court  a  very  large  discretion;  and 
while  it  is  a  legal  discretion,  to  be  exer- 
cised in  a  proper  case,  an  appellate  court 
ought  not  to  interfere,  except  in  a  case 
where  manifest  injustice  has  been  done, 
or  where  it  is  plain  that  a  proper  case  has 
not  been  made  for  the  exercise  of  the 
powers  which  the  law  has  speciaUy  con- 
ferred on  the  court  from  which  the  fidu- 
ciary derives  his  authority.    Idem,        29 

CREDITOR'S  BILL. 

1.  Though  a  creditor  files  a  bill  to  sub- 
ject the  personal  and  real  estate  of  kis 
deceased  debtor  to  the  payment  of  his 
debt,  saying  nothing  of  other  creditors, 
yet  if  he  prays  that  the  administration  ac- 
count may  be  settled,  that  an  account  of 
all  debts  and  liabilities  of  the  estate  may 
be  taken,  and  their  priorities  fixed,  that 
the  amount  and  value  of  the  real  estate 
may  be  ascertained,  and  all  other  ac- 
counts and  orders  which  are  proper  may 
be  taken  and  made,  this  is  a  creditor's 
bill. 

Duerson^s  admW  v.  Alsop  6*  cUs.,    229 

2.  Under  such  a  prayer  a  decree  for  a 
general  account  may  be  made;  all  of  the 
creditors  permitted  to  come  in  and  prove 
their  debts,  and  an  order  sta3ring  all  other 
suits ;  and  all  the  assets  administered  in 
the  one  suit.  Idem,        229 

3.  Although  a  bill  is  in  behalf  of  all 
creditors,  it  is  yet  under  the  control  of 
the  party  bringing  the  suit,  at  least  until 
there  is  a  decree  ior  an  accoimt.  And  if 
his  claim  b  proved  or  admitted,  and  the 
executor  confesses  assetts,  the  plaintiff 
may  at  the  hearing  have  a  decree  for  pay- 
ment; and  he  is  not  compelled  to  take  a 
decree  for  an  account.         Idem^        229 

4.  The  bank  of  P  was  ruined  by  the 
late  war;  and  no  officers  of  the  bank  have 
been  elected,  nor  has  there  been  a  meet- 
ing of  the  board  since  April  1865,  and  it 
has  done  no  business  since ;  and  in  fact  it 
had  been  abandoned  and  ceased  to  exist. 
In  April  1866,  H  and  M,  suing  as  well 
for  themselves  as  for  all  other  stockhold- 
ers, creditors,  depositors,  &c.,  filed  their 
bill  against  the  bank  and  the  president, 
for  a  settlement  of  its  afiairs  and  a  distri- 
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bution  of  its  assets.  The  court  appointed 
a  receiver  in  the  case,  and  in  June  1866 
there  was  a  decree  for  an  account.  Held  : 

1.  It  is  a  proper  case  for  a  creditors' 
suit 

Finney  &  alss,  Bennett,        365 

2.  A  debtor  of  the  bank  purchasing 
debts  due  from  the  bank,  after  the  de- 
cree for  an  account,  is  only  entitled  to 
stand  in  the  shoes  of  his  assignor,  and 
receive  his  proportion  of  the  assets  real- 
ized. Idem,        365 

3.  In  an  action  by  the  receiver 
against  a  debtor  of  the  bonk,  the  record 
in  the  chancery  cause  is  evidence  for 
the  plaintiff.  Idem,        365 

5.  On  a  creditor's  bill  against  a  railroad 
company,  some  of  the  debts  proved  are  un  • 
der  $500,  but  there  is  one  for  11,117.60 
proved  before  the  commissioner;  and  the 
decree  of  the  circuit  court  is  in  favor  of  all 
of  them  against  the  company.  An  appeal 
by  the  company  brings  up  all  of  them; 
and  this  court  will  pass  upon  all. 

The  Winch.  &  Strasb.  R.  R,  Co, 
v.  Col/ert  &  al.  777 

6.  See  Practice  in  Chancery,  No. 
16,  17,  18,  and 

Simmons  v.  Lyles  &  als.,        922 

CRIMINAL  JURISDICTION  AND 
PROCEEDINGS. 

1.  In  a  commitment  by  a  justice,  of  a 
person  for  forging  an  order,  in  setting  out 
the  order  he  wntes  out  some  words  in 
full,  which  in  the  order  as  set  out  in  the 
indictment  are  abbreviated,  as  Thomas 
for  Thos.,  23  cents  for  23  c,  Respectfully 
for  Resp't'y.  These  are  not  such  vari- 
ances as  require  that  the  accused  should 
be  sent  back  to  a  justice  for  examination. 

Burress*  case,        934 

2.  To  a  plea  of  autrefois  acquit,  upon 
an  indictment  for  forgery,  the  attorney 
for  the  commonwealth  craves  oyer  of  the 
former  record,  and  demurs  to  the  plea. 
The  record  shows  that  the  indictment  was 
for  forging  an  order  for  forty-seven  dollars 
and  twenty  five  cents,  and  that  the  order 
was  for  forty-seven  dollars  smd  twenty- 
three  cents.  This  was  a  variance  which 
entitled  the  prisoner  to  acquittal  on  that 
indictment;  and  therefore  the  acquittal 
on  that  indictment  does  not  forbid  the 
prosecution  of  the  accused  on  another  in- 
dictment for  the  same  forgery,  setting  out 
the  order  correctly. 

Idem,        934 


3.  By  the  Code  of  1873,  ch.  195,  {  15, 
p.  1 218,  a  person  acquitted  by  the  jury  on 
the  facts  and  merits,  on  a  former  trial, 
may  plead  such  acquittal  in  bar  to  a  sec- 
ond prosecution  for  the  same  offence, 
notwithstanding  any  defect  in  the  form 
or  substance  of  the  indictment  or  accusa- 
tion on  which  he  was  acquitted.  But  it 
must  appear  fnmi  the  record  of  the  first 
case,  or  be  averred  in  the  plea  and  prov- 
ed, that  his  acquittal  was  on  the  merits. 

Idem,        934 

4.  The  act  does  not  make  a  variance 
between  the  indictment  and  the  fcnged 
paper  immaterial.  The  accused  must  be 
acquitted  on  that  ground,  if  no  odier. 
And  if  acquitted,  the  presumption,  in  the 
absence  of  evidence  to  the  contrary,  is, 
that  he  was  acquitted  on  that  ground. 

Idem,        934 

5.  The  difference  between  **  account " 
as  set  out  in  the  indictment  and  **act" 
as  written  in  the  order,  is  not  a  material 
variance,  which  will  exclude  the  order  as 
evidence.  Idem,        934 

6.  A  person  examined  by  a  justice  for 
a  felony,  may  be  sent  on  for  tnal  to  the 
circuit  court  of  the  county  then  in  ses- 
sion, and  may  be  arraigned  and  tried  at 
that  term  of  the  court. 

Pages  case,        954 

7.  On  the  arraignment  of  a  prisoner  on 
a  charge  of  felony,  he  files  a  special  plea, 
to  which  the  attorney  for  the  common- 
wealth files  a  special  replication;  and  to 
this  replication  the  prisoner  demurs.  The 
demurrer  being  overruled,  the  prisoner 
cannot  rejoin  to  the  replication  without 
withdrawing  his  demurrer. 

Idem,        954 

8.  Upon  the  trial  of  the  issue  on  the 
plea  of  autrefois  acquit,  an  instruction  to 
the  jury,  that  if  they  believe,  &c.,  that  the 
house  named  in  the  indictment  for  the 
burning  of  which  the  prisoner  was  ar- 
raigned and  tried  at  a  previous  term  of 
the  court,  is  not  the  same  house,  nor  the 
same  burning  charged  in  the  indictment 
on  which  he  now  stands  arraigned,  then 
they  must  find  against  the  prisoner  on  the 
issue  joined,  is  correct.  Ajid  it  makes  no 
difference  that  the  offences  charged  in  the 
two  indictments  are  described  as  the 
burning  of  the  dwelling  house  of  R,  if 
the  jury  believe  that  in  reality  distinct 
houses  and  distinct  burnings  are  referred 
to  in  the  two  indictments. 

Idem,        954 
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9.  On  the  trial  of  the  issue  on  the  plea 
of  autrefois  acquit,  R,  whose  dwelling 
house  was  in  both  indictments  alleged  to 
have  been  burned,  and  who  was  the  prin- 
cipal witness  for  the  commonwealth  as  to 
the  burnings  on  both  trials,  may  be  asked, 
and  may  state  whether  or  not  the  verdict 
of  the  jury  on  the  first  trial  had  relation 
to  the  house  charged  to  have  been  burned 
in  the  indictment  on  which  the  prisoner 
was  then  arraigned.  The  enquiry  is  as  to 
a  fact,  not  an  opinion. 

Idem,        954 

10.  Under  the  act,  Code  of  1873,  ch. 
202,  2  10,  the  court  may  direct  jurors  to 
be  simmioned  from  another  county  or  cor- 
poration for  the  trial  of  a  prisoner  on  the 
plea  of  autrefois  acquit,  as  well  as  on  the 
general  issue. 

Idem,        954 

11.  Whether  it  is  a  case  in  which  a  jury 
should  be  summoned  from  abroad,  is  for 
the  court  of  trial  to  determine ;  and  the 
appellate  court  will  presume  that  the  court 
of  trial  acted  rightly  in  the  matter  imless 
the  contrary  plainly  appears. 

Idem^        954 

12.  The  issue  on  the  plea  of  autrefois 
acquit  having  been  found  against  the 
prisoner,  and  he  being  on  his  trial  on  the 
plea  of  "  not  guilty,"  eight  of  the  jurors 

.  who  had  tried  the  first  issue  say  on  their 
voir  dire^  that  they  believed  they  could 
give  the  prisoner  a  fair  and  impartial 
trial  on  the  evidence,  notwithstanding 
anything  that  they  had  heard,  having  no 
impression  on  their  minds  on  the  question 
as  to  the  guilt  or  innocence  of  the  pris- 
oner, which  it  would  require  evidence  to 
remove.    They  are  competent  jurors. 

Idem,        954 

13.  On  an  indictment  under  the  statute 
for  selling  liquor  to  minors  without  the 
consent  of  their  parents  or  guardians,  the 
indictment  is  for  selling  to  minors  whose 
names  are  unknown  to  the  grand  jury. 
If  it  appears  from  the  evidence  on  the 
trial  that  in  fact  the  name  of  the  minor, 
to  whom  the  liquor  was  sold,  was  known 
to  the  grand  jury,  the  evidence  does  not 
sustain  the  indictment. 

Morgenstem^s  case,         1018 
Jackson  s  case,  lot 8 

DECREES. 

I.  A  decree  which  appointed  a  com- 
missioner to  convey  lana  of  L,  deceased, 
to  the  plaintiff  K,  who  was  the  executor 


of  L,  and  trustee  under  his  will  of  mar- 
ried women  and  infant  children,  which 
land  K  had  sold  to  W,  but  there  was  no 
conveyance  by  the  commissioner,  decreed 
in  a  suit  by  the  cestuis  que  trust  against 
K  and  W,  to  be  void  and  of  no  effect  as 
to  these  cestuis  que  trust. 

WaUers  v.  HUl  b-  als„        388 

2.  A  decree  giving  all  the  relief  asked 
for  in  the  case,  is  a  final  decree  and 
though  it  may  afterwards  be  modified,  di- 
recting the  amount  decreed  to  be  paid  to 
S  to  be  paid  to  a  creditor  of  S,  this  does 
not  change  its  character. 

Rogers  v.  Strother  &  als.,        417 

3.  What  decree  of  the  court  of  appeals 
does  and  does  not  conclude  further  en- 
quiry as  to  the  action  of  an  executor,  a 
party  in  the  cause.  See  Practice  in 
Chancery, 1^0,  ii,and 

Young  &  wife  &  als,  v.  CabelTs 
ex* or  d  ais.,  *j6i 

DEEDS. 

1.  The  deed  of  a  deaf  and  dumb  man 
acknowledged  before  a  justice  and  re- 
corded ;  sustained  upon  the  proof  that  the 
deed  was  explained  to  him,  and  that  he 
was  believed  to  understand  it ;  and  there 
being  no  evidence  of  any  fraud  on  the 
part  of  the  grantee. 

Morrison  v.  Morrison  &  als,,       190 

2.  A  deed,  perfect  on  its  face,  cannot 
be  delivered  as  an  escrow  to  the  grantee 
or  oblic^ee,  upon  a  condition  upon  which 
it  is  to  be  a  valid  deed.  In  all  such  cases 
the  condition  is  void,  and  the  deed  is  at 
once  operative. 

Miiler  v.  Fletcher  <St  als.,        403 

3.  Parol  evidence  is  inadmissible  to 
prove  that  a  deed  perfect  on  its  face,  was 
delivered  on  a  condition.    Idem^        403 

4.  As  to  the  validity  and  proof  of  deeds, 
see  Bonds,  No.  7, 8,9, 10, 11,  and  12,  and 

Board  of  Supervisors  of  IVash- 

ington  Co.  v.  Dunn  i  als.,        608 
Harman  v.  Howe,  6y6 

DESCENTS. 

I.  B  dies  intestate,  leaving  as  her  heiis 
five  children  of  her  deceased  son  S,  six 
children  of  her  deceased  son  W,  and  a 
grandchild  of  W,  the  only  child  of  a  de- 
ceased daughter  of  W.  B's  real  estate  is 
to  be  divided  into  twelve  equal  parts,  of 
which  the  five  children  of  her  son  S,  the 
six  children  of  her  son  W,  and  the  grand- 
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child  of  W,  rq>resenting  her  deceased 
mother,  are  each  to  take  one  part. 

Ball  6s  als.  v.  Ball  dt  als.,        325 

DOWER. 

1.  H  by  his  will  gave  certain  lands, 
which  he  describes,  to  his  sons  J  and  D ; 
and  by  another  clause,  he  says  if  his  son 
J  should  die  without  issue,  he  gives  cer- 
tain part  of  the  land  given  to  him  to  D ; 
and  if  both  of  his  sons  should  die  without 
issue,  then  all  his  aforesaid  lands  should 
go  to  his  daughters,  naming  them.  J  died 
without  children,  and  the  lands  went  into 
the  possession  of  D;  and  D  afterwards 

_died  without  children,  leaving  a  widow, 
to  whom  by  his  will  he  leil  aU  his  estate, 
and  appointed  her  his  executrix.  He 
owned,  however,  only  personal  estate. 
More  than  a  year  after  D's  will  was  ad- 
mitted to  probate,  his  widow  filed  her  bill 
against  the  executory  devisees  of  H,  to 
recover  dower  in  the  land  which  had 
come  to  D  under  the  will.     Held  : 

1.  The  widow  of  D  b  entitled  to 
dower  in  the  said  lands. 

yones  <5r*  wife  v.  Hugh4S  <Sr»  aZf.,  560 

2.  The  Code  of  1873,  ch.  106,  |  4, 
does  not  apply  to  the  case,  and  her 
right  to  dower  is  not  barred. 

Idem^        560 

2.  M  devised  his  lands  to  his  son  G; 
and  if  G  should  die  without  having  had 
lawful  issue  of  his  body,  the  said  lands 
were  to  be  divided  among  testator's  four 
daughters.  G  died  leaving  a  widow ;  but 
without  having  had  lawful  issue  of  his 
body.  G's  widow  is  entitled  to  dower  in 
the  lands  so  devised  to  him. 

Medley  <Sr*  als.  v.  Medley^        568 

3.  A  widow  is  entitled  as  against  credit- 
ors of  her  husband  by  lien  created  since 
the  marriage,  to  have  her  dower  in  real 
estate  assigned  in  kind,  if  it  can  be  done, 
without  regard  to  its  effects  upon  the  in- 
terest of  his  creditors.  If  from  the  nature 
of  the  property,  or  of  the  husband's  in- 
terest in  it,  the  dower  cannot  be  assigned 
in  kind,  the  court  may  sell  the  whole  pro- 
perty, and  make  her  a  moneyed  compen- 
sation. 

Simmons  v.  Lyles  <Sr*  als ,        922 

4.  It  is  error  to  decree  a  sale  of  land 
at  the  suit  of  creditors,  until  the  widow's 
dower  is  assigned  to  her  in  kind,  or  it  is 
ascertained  that  it  cannot  be  so  assigned, 
and  a  moneyed  compensation  to  her  in 


lieu  of  her  dower  has  been  ascertained* 
Idem^        923 

EASEMENTS. 

1.  Every  person  has  a  natural  right,  ex 
jure  natune^  to  support  to  his  land  firoia 
the  adjacent  and  subjacent  soil. 

Stevenson  v.  WaUace^        77 

2.  This  natural  right  to  support  exlsis 
in  respect  of  land  only,  and  not  in  respect 
of  buildings;  but  the  former  rig^  re- 
mains though  houses  are  built  on  the  land. 

Idem,  77 

3.  But  a  right  to  support  for  building 
may  be  acquired ;  and  when  so  acquired 
it  is  an  easement.  l€Um^  77 

4.  An  easement  for  support  of  a  build- 
ing is  acquired  by  grant,  which  may  be 
express,  implied  or  presumed.  And  when 
acquired,  it  gives  the  same  right  of  siq>« 
port  in  respect  of  the  buildings  that  there 
was  ex  jure  natures  in  respect  of  land. 

Idem,  77 

5.  The  grant  of  such  an  easemoit  will 
be  presumed  from  twenty  years  enjoy- 
ment; and  will  be  implied,  in  the  ab- 
sence of  express  stipulations,  in  every  case 
where  the  owner  of  adjoining  houses,  or 
of  houses  and  lands,  severs  the  property 
by  sale.  Rights  of  support  in  such  cases 
are  mutually  granted  and  reserved  be- 
tween  the  original  owner  and  first  grantee, 
and  the  second  grantee  succeeds  to  the 
owner's  reserved  rights.       Idem^  77 

6.  M  owns  two  adjoining  lots  in  R. 
He  conveys  one,  with  a  house  on  it,  to  R, 
and  reserves  in  the  deed  the  right  to  join 
the  two  end  walls  of  the  house  free  of 
costs.  M  retained  the  right,  which  passed 
with  the  land  to  those  who  derive  title 
under  him,  to  join  his  building  to  that 
conveyed  to  R  by  an  independent  wall 
along  side  of  it,  or  to  make  it  a  part  of 
his  building  by  joining  only  the  end  waUs; 
and  the  privilege  of  joining  R*s  building 
in  the  mode  indicated  in  the  reservation, 
did  not  extinguish  or  impair  his  implied 
reservation  "Of  support.  Idem^        77 

7.  If  S,  holding  title  to  the  second  lot, 
had  a  building  upon  it  which  was  sup- 
ported by  the  land  and  building  conveyed 
to  R  for  twenty  years  or  more,  with  the 
knowledge  of  tfie  owner  thereof,  prior  to 
a  fire  which  destroyed  both  buildings,  a 
grant  of  the  easement  of  support  wiU  be 
presumed;  and  said  easement  was  not 
lost  or  extinguished  by  the  destruction  of 
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S's  building,  but  adhered  to  the  building 
S  erected  on  its  ruins ;  and  any  right  of 
support  which  S  derived  from  the  reser- 
vation in  the  deed  to  R,  express  or  im- 
plied, was  not  extinguished  by  the  de- 
struction of  the  old  building,  but  survived 
and  adhered  to  the  new  one. 

Idem,        *j*j 

8.  The  mere  fact  of  contiguity  of  build- 
ings imposes  an  obligation  upon  the 
owners  to  use  due  care  and  skill  in  re- 
moving the  one  building  not  to  damage 
the  other,  even  though  no  right  to  support 
has  been  acquired.  Idem,        77 

9.  But  if  m  such  a  case  S  is  entitled  to 
the  support  of  her  building  by  the  foun- 
dation wall  and  land  of  W,  claiming 
under  R,  W  cannot  withdraw  Ae  support 
without  being  liable  in  damages  for  the 
injury  which  occurs  to  S  thereby. 

Idem^        77 

10.  In  such  a  case  S  b  not  bound  to 
protect  her  building  by  providing  other 
supports,  in  place  of  the  supports  which 
W  was  removing,  though  she  may  have 
had  notice  that  W  was  removing  the  sui>- 
ports.  Idem,        77 

11.  If  the  house  of  S  was  badly  con- 
structed, and  its  foundation  and  materials 
were  so  defective  that  the  fall  could  not 
have  been  arrested  by  timely  precautions 
when  W  was  excavating  upon  his  lot  in 
order  to  build  upon  it,  these  facts  would 
not  constitute  a  bar  to  the  action  of  S 
against  W,  so  as  to  defeat  it ;  but  they 
would  be  proper  to  be  considered  by  the 
jury  upon  the  question  of  damages. 

Idem^        77 

12.  Though  W  contracted  with  an  ex- 
perienced and  competent  excavator,  of 
good  standing  in  his  business,  to  make 
the  excavations  upon  his  lot,  and  gave 
notice  thereof  to  S  in  time  to  enable 
her  to  adopt  precautions  for  the  protection 
of  her  adjoining  building,  W  is  still  liable 
for  any  damage  that  may  have  resulted  to 
S's  building  in  consequence  of  negligence 
or  unskillmlness  in  the  making  of  said 
excavation  by  reason  of  leaving  insuffi- 
cient support  to  S's  premises. 

Idem,        77 

13.  See  J^quUable  Jurisdiction  <fi  Re- 
liefs No.  4.  and 

Berkeley  v.  Smith  &  als,^        892 

ELECTIONS. 

I.  The  county  or  corporation  courts 
have  authority  to  remove  a  judge  of  elec- 


tions for  malfeasance  in  office,  or  gross 
neglect  of  duty,  though  he  has  not  been 
convicted  by  the  verdict  of  a  jury  of  any 
offence. 

McDougaly,  Guigon,Judge,        133 

EQUITABLE  JURISDICTION  AND 
RELIEF. 

1.  When  legatees  may  have  a  decree 
against  the  sureties  of  a  deceased  execu- 
tor, before  proceeding  against  his  heirs. 
See  Executors  &*  Administrators,  No.  I, 
and        Lacy  v.  Stamper  &*  ats.,  42 

2.  QUiCRE :  If  a  creditor,  whose  debt 
is  not  yet  due,  may  bring  a  suit  in  equity 
to  attach  the  property  of  an  absent  debtor, 
or  to  set  aside  a  deed  as  fraudulent. 

Dexfries  <Sr»  Co.  v.  Johnston  6f 
Wolfe  &  al.,  805 

3.  In  paying  his  ward's  expenses  for 
board  and  tuition,  the  guardian  expended 
the  principal  of  her  personal  estate.  If 
a  court  of  equity  would  have  authorized 
the  expenditure,  if  application  had  been 
made  to  the  court  for  authority  to  do  it 
before  it  was  done,  a  court  of  equity  may 
approve  and  confirm  it  after  it  is  done. 

Barton  v.  Bowen  <fe  wife,        849 

4.  J  by  his  will  in  1845  gives  to  his  son 
S  a  storehouse  and  lot,  together  with  the 
east  side  or  half  of  the  privy  situate  on 
the  adjoining  lot  west;  and  by  a  codicil 
he  gives  to  his  son  W  the  said  adjoining 
lot;  and  in  1848  W  sold  his  lot  to  B  sul^ 
ject  to  the  rights  of  the  owner  of  the  lot 
given  to  S,  to  the  east  side  or  half  of  the 
privy.  The  storehouse  of  S  extended 
back  70  feet  to  his  back  line ;  that  of  W 
extended  only  about  55  feet,  leaving  a 
vacant  space,  on  which  the  privy  was  lo- 
cated ;  and  there  was  a  door  in  the  side 
of  S's  house  entering  into  this  vacant 
space  with  lights  in  the  door.  B  being 
the  tenant  of  S,  and  on  his  death,  of  his 
children,  shut  up  the  said  door,  extended 
his  storehouse  to  his  back  line,  one  story 
high,  with  a  flat  roof,  and  built  a  privy 
upon  the  roof.    Held  : 

1.  The  title  of  the  children  of  S  to 
the  door  in  the  wall  of  their  store  and 
to  the  east  half  of  the  privy  being  un- 
questionable, they  may  without  pro* 
ceeding  at  law  to  establish  their  right, 
go  at  once  into  equity  to  compel  the  re- 
moval of  the  obstructions. 

Berkeley  v.  Smith  &  als.,        892 

2.  If  a  just  compensation  may  be 
made  to  the  plaintiff  for  the  injury 


Digitized  by 


Google 


1046 


INDEX. 


done  to  their  property  and  rights,  the 
court  may  ascertain  and  decree  such 
compensation,  instead  of  having  the 
obstruction  removed.        Idem^        892 

5.  When  a  court  of  equity  may  appoint 
a  receiver  to  take  possession  of  an  infant's 
estate,  from  the  hands  of  the  guardian, 
and  may  make  a  decree  against  the  guar- 
dian for  money  of  his  ward  in  his  hands 
without  an  account.  See  Guardian  & 
Ward,  No.  2,  3,  and 

Sage  (&  al.y,  Hammonds ^        651 

6.  A  creditor  by  judgment  of  a  bank- 
rupt, who  proves  his  debt  in  the  bank- 
ruptcy proceedings,  and  takes  an  active 
part  in  these  proceedings,  cannot  after- 
wards go  into  a  state  court  to  subject  pro- 
perty sold  by  the  assignee  of  the  bank- 
rupt, and  the  proceeds  distributed  in  that 
proceeding,  to  satisfy  his  judgment,  on 
any  ground  of  error  which  might  have 
be^  corrected  in  the  bankrupt  court,  or 
by  appeal  from  the  order  or  decree  of  that 
court. 

SpUman  v.  Johnson,        33 

7.  A  creditor  of  a  bankrupt  having  a 
lien  on  his  real  estate,  has  two  courses 
0]>en  to  him,  either  of  which  he  may 
ad(n)t.  He  may  decline  to  appear  in  the 
bankrupt  court ;  and  he  will  be  unaffected 
by  any  proceeding  of  that  court;  unless, 
indeed,  the  proper  steps  are  taken  to  sell 
the  estate  clear  of  all  incumbrances ;  or 
he  may  elect  to  proceed  in  the  bankrupt 
court,  prove  his  debt  there,  and  rely  upon 
his  security.  Idem^        33 

8.  If  the  creditor  elects  to  proceed  in 
the  bankrupt  court,  this  is  a  waiver  of  his 
right  to  institute  any  suit  or  proceeding  in 
law  or  in  equity,  which  is  in  any  way  in- 
consistent with  his  election  to  obtain  satis- 
faction of  his  debt  under  the  bankruptcy 
proceedings.  Idem^  33 

ESCHEATS. 

1.  H,  of  foreign  birth,  died  in  1867, 
seized  and  possessed  of  real  estate  in  R, 
intestate  and  without  any  known  heirs. 
The  real  estate  of  which  he  died  seized 
vested  in  possession  in  the  state  without 
office  found,  or  other  proceeding  at  Jaw. 

Sands  v.  Lynham,  escheator^       291 

2.  After  the  death  of  H,  G  sued  Ws 
curator,  S,  for  a  large  debt,  alleged  to  be 
due  from  H,  and  there  was  a  judgment  by 
default.  G  then  sued  S,  the  curator,  in 
equi^r,  to  subject  the  real  estate  of  which 
H  died  seized,  for  the  payment  of  the 


judgment  There  was  a  decree  for  a  «2e 
and  a  sale  in  pursuance  of  the  decree, 
when  J  became  the  purchaser  of  a  part  of 
the  property.     Held: 

1.  The  state  not  having  been  a  psztj 
to  Uie  suit,  the  decree  and  sale  are  & 
nullity  as  to  her,  and  gave  J  no  title  to 
the  property.  Idtm^        291 

2.  If  J  was  a  bona  fide  purchaser,  he 
is  entitled  to  be  substituted  to  the  ri^^ 
of  the  creditor  G;  and  upon  ^owii^ 
that  the  claim  of  G  is  just,  to  have  the 
real  estate  subjected  to  its  payment 

Idtm^  291 
3.  After  the  death  of  H,  an  inquiatlae 
of  escheat  was  executed  in  1868;  and  the 
jury,  after  finding  the  death  of  H  withocr 
known  heirs,  seized  of  the  real  estate,  staled 
that  certain  parties  were  in  possesstoo 
claiming  under  said  sale.  The  escheater 
returned  the  inquisition  in  June  1869, 
when  the  property  was  advertised  as  es- 
cheated. J  then  filed  his  petition  in  the 
proper  court,  stating  he  held  the  ptopciiy 
under  his  purchase,  and  asking  for  an  in- 
junction. The  escheator  and  roister 
were  made  parties;  but  before  the  es- 
cheator answered,  the  cooit  made  a  decree 
perpetuating  the  injunction.  The  escheat 
or  then  filed  a  bill  to  review  the  decree. 
Hbld: 

1.  It  was  eiTor  to  make  a  deote 
passing  upon  the  rights  of  the  purchaser 
of  the  piopearty  and  perpetuating  die 
injunction,  without  t^e  answer  dF  tibe 
escheator.  Idem,        291 

2.  As  the  title  of  the  state  does  not 
depend  upon  the  inquisition,  it  cannot 
be  affected  by  any  irregularities  in  tbc 
proceedings  of  the  escheator. 

Idem,        291 

3.  The  decree  of  the  court  was  a  de- 
cree by  default ;  and^e  bill  of  review 
by  the  escheator  may  be  treated  as  a 
petition  for  a  rehearing  of  the  decree. 

Idem,        291 

4.  But  it  was  a  proper  case  for  a  biD 
of  review.  Idem,        291 

ESTATES. 

I.  H,  of  foreign  birth,  died  in  1867, 
seized  and  possessed  of  real  estate  in  R, 
intestate  and  without  any  known  hdis. 
The  real  estate  of  which  he  died  seized 
vested  in  possession  in  the  state  without 
office  found  or  other  jntxreeding  at  law. 
Sands  v.  Lvnham^  escheator,       291 
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2.  The  real  estate  of  which  H  died 
seized  is  liable  for  his  debts,  and  a  pur- 
chaser under  a  decree  fkot  binding  the 
state,  is  entitled  to  be  substituted  to  the 
rights  of  the  creditor,  upon  his  showing 
that  the  debt  for  which  the  real  estate 
was  sold  was  a  valid  debt  against  H. 

Idem,        291 

3.  See  Escheats,  No.  3,  and 

Idem,        291 

ESTOPPELS. 

I.  When  sureties  in  a  bond  are  estopped 
from  contesting  their  liability  under  it. 
See  Injunctions,  No.  4  and  5,  and 

Harman  v.  Howe^        676 
See  Bonds,  No.  8,  and 
Supervisors  of  IVashington  Co, 
V.  Dunn  iSf  als,^  608 

EVIDENCE. 

1.  In  controversies  touchinF  testamen- 
tary capacity,  as  a  general  nue  the  evi- 
dence of  witnesses,  unless  founded  on 
fact,  except  in  the  case  of  experts,  is  en- 
titled to  but  little  weight. 

Your^^  by  &c.  v.  Bamer  it  als,^    96 

2.  The  evidence  of  the  attesting  wit- 
nesses is  an  exception  to  this  rule.  But  if 
an  attesting  witness  to  a  will  attempts  to 
impeach  its  validity,  though  his  evidence 
will  not  be  positively  rejected,  it  is  to  be 
received  with  the  most  scrupulous  jea- 
lousy. Idem^  96 

3.  A  witness  as  to  the  handwriting  of 
C,  states  that  some  thirteen  years  previous, 
C  dug  a  well  for  him,  and  drew  several 
orders  on  him  for  money,  which  he  paid, 
and  which  C  recognized  afterwards.  He 
never  saw  C  write,  but  from  his  recollec- 
tion of  these  orders,  he  believes  thepaper 
to  be  in  the  handwriting  of  C.  This  is 
competent  testimony. 

Cody  V.  Omly  S  als.,        313 

4.  In  a  creditor's  suit  against  a  bank,  a 
receiver  has  been  appointed,  and  there 
has  been  a  decree  for  an  account.  In  an 
action  by  the  receiver  against  a  debtor  of 
the  bank,  the  record  of  the  chancery 
cause  is  evidence  for  the  plaintiff. 

Finney  S  ais,  v.  Bennett,        365 

5.  Parol  evidence  is  inadmissible  to 
prove  that  a  deed,  perfect  on  its  face,  was 
delivered  to  the  grantee  on  a  condition. 

Miller  v,  Fletcher  <fi  als.,        403 

6.  In  an  action  for  injuries  involving 
the  loss  of  an  arm,  plaintiff  may  intro- 


duce evidence  to  show  what  must  be  the 
effect  of  his  injuries  in  disqualifying  him 
from  pursuits  requiring  two  hands. 
Norfolk  &  Pet,  R,  R,    Co,   v. 
Ormsby,  455 

7.  In  a  suit  by  l^atees  against  the 
executor,  for  an  account  of  his  adminis- 
tration, there  are  several  reports  by  a  com- 
missioner, and  at  length  a  decree  against 
the  executor  for  a  large  amount.  In  a 
suit  by  these  l^^tees  against  the  executor 
and  his  grantees  in  a  deed  executed  after 
his  quahfication,  to  set  aside  the  deed  on 
the  ground  of  fraud,  the  decree  against 
the  •xecutor  and  the  report  on  which  it  is 
founded  are  prima  fade  evidence  against 
said  grantees  of  the  indebtedness  of  the 
executor;  but  are  liable  to  be  surcharged 
and  falsified. 

Johnston  &  als.  v.  Gill  &  als,,     587 

8.  On  a  motion  against  a  sheriff  and 
his  sureties  for  the  county  levies  he  had 
failed  to  account  for,  the  report  of  the 
clerk,  who  had  been  directed  by  an  order 
of  the  county  court  to  settle  the  sheriff's 
account,  though  made  with  the  sheriff 
without  notice  to  the  sureties,  is  compe- 
tent evidence  against  them  to  show  the 
amount  for  which  the  sheriff  is  indebted. 
If  they  had  notice,  as  the  statute  pro- 
vides, the  report  would  be  conclusive  upon 
them;  without  notice  it  is  prima  facie 
evidence  of  the  amount  of  the  sheriff's 
indebtedness. 

Board  of  Supervisors  of  Wash- 
ington Co,  V.  Dunn  i  als„        608 

9.  There  is  a  lease  under  seal  to  W  of 
certain  property  for  five  years,  in  which 
he  contracts  to  make  repairs  upon  it.  At 
a  subsequent  period  the  lessor  and  W 
agree  in  writing  what  repairs  W  shall 
make  upon  the  property ;  but  in  neither 
of  these  papers  is  anything  said  as  to  the 
time  when  Uie  repairs  shall  be  made.  W, 
by  verbal  contract,  sells  his  lease  to  C. 
In  a  contest  between  W  and  C,  parol  evi- 
dence is  inadmissible  to  prove  that  W 
contracted  verbally  to  make  the  repairs  at 
a  time  before  the  end  of  his  lease. 

Colhoun  A  Cowan  v.  Wilson,      639 

10.  When  the  report  of  a  commissioner 
settling  an  executor's  account  is  not  evi- 
dence against  devisees.  See  Marshaling 
Assets,  No.  5,  and 

Pugh  <fi  al,  V.  Russell  &  als,,        789 

11.  On  an  indictment  for  forging  an 
order,  the  difference  between  "account"  ' 
as  set  out  in  the  indictment,  and  "act" 
as  written  in  the  order,  is  not  a  material. 
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variance  which  will  exclude  the  order  as 
evidence. 

Burrai  case,        934 

12.  In  such  a  case,  a  genuine  order  by 
the  same  drawers  upon  the  same  party, 
which  had  been  paid  to  the  accused,  as 
the  order  which  the  accused  was  charged 
with  having  forged,  is  not  competent  evi- 
dence for  the  accused.         Idem^        934 

13.  A  person  who  states  that  he  is  per- 
fectly familiar  with  the  handwriting  of 
the  accused,  and  states  the  circumstances 
which  made  him  so  familiar  with  it,  ex- 
presses the  confident  opinion  from  his 
knowledge  of  the  accused's  handwriting, 
that  he  was  incapable  of  vmting  the  order. 
This  opinion  is  incompetent  testimony, 
and  properly  excluded.        feUm^        934 

14.  What  admissions  and  confessions 
of  a  prisoner  may  be  given  in  evidence 
against  him.  The  rule  in  Smithes  case, 
10  Gratt.  734,  and  ShiffleVs  case,  14  Id. 
652,  reaffirmed.  Page's  case,        954 

15.  W  was  indicted  for  stealing  $150, 
the  money  of  S.  On  the  trial  it  was 
proved  that  J,  a  detective,  arrested  W, 
who  made  a  confession,  which  was  made 
under  a  promise,  and  was  excluded.  In 
this  confession  he  directed  J  to  go  to  cer- 
tain gamblers  and  get  the  money  back 
from  them.  J  sent  for  the  gamblers 
named,  told  them  what  W  had  said,  and 
they  paid  over  to  J  for  S  %\Q^;  though 
one  of  them  protested  that  W  had  not 
been  at  his  house,  and  the  others  denied 
that  he  had  lost  the  money  claimed  with 
them;  the  balance  of  the  money,  ^6, 
was  paid  over  by  the  father  of  W.  Held  : 
It  not  being  proved  that  the  money  paid 
to  J  was  the  same  lost  by  S,  the  state 
ment  of  W  to  J,  and  of  what  passed  be- 
tween J  and  the  gamblers  and  the  father 
of  W,  is  not  competent  evidence. 

WilHams*  case,        997 

EXCEPTIONS— Bill  of. 

I.  In  an  action  at  law  which  is  sub- 
mitted to  the  judgment  of  the  court  with- 
out a  jury,  the  court  renders  a  judgment, 
to  which  one  party  excepts ;  and  it  being 
near  the  end  of  the  term,  the  court  gives 
the  counsel  time  until  the  first  day  of  the 
next  term  to  prepare  the  bill  of  excep- 
tions ;  but  the  judgment  is  entered.  The 
court  cannot  give  such  leave,  and  the  bill 
of  exception  cannot  be  made  a  part  of  the 
record. 

Winston  v.  Giles,        530 


2.  Even  if  the  court  had  antbodty  to 
give  the  time  until  a  day  certain  in  the 
next  term  to  prepare  the  bill  of  exceptioQ^ 
if  the  bill  of  exception  is  not  tendered 
to  the  court  on  that  day  it  cannot  after- 
wards be  received,  IdenL,        53a 

3.  In  cases  where  it  may  be  important 
to  give  time  until  the  next  tenn  to  pre- 
pare the  bill  of  exception,  the  case  should 
be  kept  open,  and  the  judgment  shoold 
not  be  entered  until  the  next  term. 

Ida^        530 

EXECUTIONS. 

I.  An  execution  went  into  the  hands  of 
T,  when  he  was  deputy  sheriff  of  F.  He 
became  sheriff,  and  aflerwards  he  received 
a  sum  of  money  in  part  payment  of  the 
execution  from  the  debtor,  haX  he  did  not 
return  the  execution.  Neither  J  nor  the 
debtor  can  say  positively  whether  the  ex- 
ecution was  or  was  not  levied,  or  whether 
J  received  the  money  as  deputy  or  as 
sheriff.  After  the  great  lapse  oS.  time,  the 
court  will  presume  that  the  execution  was 
levied  by  J  before  the  return  day,  and 
that  he  received  the  money  as  deputy,  so 
as  to  entitle  the  debtor  to  a  credit  for  the 
amount  paid. 

Bokine,  narv,  Ae.  v.  TuiwiUr  it 
aU.,  440 

EXECUTORS  AND  ADMINISTRA 
TORS. 

I.  S,  of  New  Kent  county, died  in  1856, 
and  H  qualified  as  his  executor  and  re- 
ceived as  a  part  of  his  estate  bonds  exe- 
cuted Mrithout  security  to  S,  the  obligois 
being  then  solvent  H  did  not  collect  the 
money  due  on  these  bonds;  and  on  his 
death  in  1862,  they  were  turned  over  by 
his  administrator  to  C,  who  had  qualified 
as  administrator  tie  bonis  non  of  S,  the  ob- 
ligors still  being  solvent  C  sued  on  the 
bonds,  but  owing  to  the  state  of  things  ia 
the  county  during  the  war  judgments 
could  not  be  recovered  upon  them,  and 
by  the  results  of  the  war  the  obligors  be- 
came insolvent.     Hrld: 

I.  Where  there  are  several  sacces- 
sive  administrations  on  the  same  estate, 
and  debts  due  the  estate  might  have 
been  collected  by  each  of  the  personal 
representatives  of  said  estate,  by  the  use 
of  due  diligence,  but  was  collected  by 
none  of  them,  and  was  lost  by  the  neg- 
ligence of  eadi  and  all  of  them;  whilst 
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all  of  them  are  liable  for  said  debts, 
their  liability  is  in  the  inverse  order  of 
their  qualifications  as  such  personal  rep- 
resentatives. 

Lacy  V.  Stamper  it  als.^  42 

Crump  y.  Stamper  &  als,^  42 

2.  H  might  have  collected  these 
debts,  and  his  estate  and  his  sureties 
are  responsible  for  the  loss  of  them. 

Idem^        42 

3.  C  having  used  due  diligence  to 
collect  them  after  they  came  into  his 
hands,  and  having  failed  to  collect  them 
owing  to  the  condition  of  the  county,  is 
not  responsible  for  them. 

Idem,        42 

4.  Though  where  an  estate  is  to  be 
invested  to  await  a  distribution  at  a  dis- 
tant day,  a  bond  executed  to  the  testator 
well  secured  on  real  estate,  or  even  se- 
cured by  undoubted  personal  security, 
may  be  continued  as  an  investment  by 
the  personal  representative,  this  cannot 
be  done  with  a  bond  without  security 
either  real  or  personal ;  especially  where 
there  is  a  large  amount  of  interest  due 
upon  it  at  the  death  of  the  testator. 

/(/em,        42 

5.  Under  the  circumstances  of  this 
case  the  legatees  of  S  were  not  bound 
to  proceed  against  the  heirs  of  H  be- 
fore they  could  have  a  decree  against 
his  sureties ;  and  one  decree  against  the 
administrator  of  H  and  his  sureties  that 
they  should  pay  the  amount  found  due 
from  H  to  S's  estate,  into  bank  to  the 
credit  of  the  cause  is  not  erroneous. 

/<jem,        42 

6.  Under  the  circumstances  interest 
disallowed  from  the  17th  of  April  1861 
to  April  loth,  1865.  Idffm^        42 

7.  An  administrator  who  qualified  as 
such  in  New  Kent  county  in  1862,  not 
held  liable  for  failing  to  sue  in  that 
county  during  the  war,  in  cases  in  which 
he  knew  there  would  be  defences; 
there  having  been  but  one  court  held  in 
the  county  during  the  war,  and  the 
enemy  either  encamping  or  passing 
through  it  constantly.  /(/em,  42 
2.  Testator  dies  in  1859,  and  directs  all 

his  estate  to  be  sold  as  soon  as  conve- 
nient. The  executor  has  the  personal 
property  appraised  on  the  21st  of  No- 
vember, and  sells  it  the  next  day.  Four 
slaves,  appraised  at  1^3,700,  are  sold  for 
14,955,  and  bought  l^  one  of  the  legatees 
living  in  Missouri.  The  legatee  was  not 
present,  but  the  executor  on  his  request 

Vol.  XXVII— 182 


bought  them  for  him.  The  purchaser 
executed  his  bond  for  the  price,  but  with- 
out security;  and  the  executor  retained 
possession  of  the  slaves  until  they  were 
freed  by  the  results  of  the  war..  The 
executor  and  his  securities  must  account 
for  the  slaves  at  the  price  for  which  they 
were  sold. 

Boaz*8  admW  v.  ffamner  &  aU,,  382 

3.  It  is  always  the  duty  of  a  personal 
representative  to  demand  and  take  good 
security  of  every  purchaser  on  credit  of 
property  of  the  decedent,  wherever  the 
purchaser  may  reside,  and  whatever  may 
be  his  pecuniary  circumstances. 

Idem,        382 

4.  R  dies  in  i860,  and  by  his  will  di> 
rects  his  executor  to  sell  his  land  in  three 
parcels  at  public  auction,  upon  such  terms 
as  he  deems  best  for  the  interest  of  testa- 
tor's legatees.  These  legatees  are  in- 
fants. In  November  i860  the  executor 
sells  the  lands  on  a  credit  of  six  and 
twelve  months,  taking  bonds  from  the 
purchasers,  and  retaining  the  title.  The 
executor  being  in  the  army  during  the 
war,  the  purchasers  paid  the  purchase 
money  to  his  agent  during  the  years  1863 
and  1 864,  in  confederate  currency.  Held  : 
The  executor  was  guilty  of  a  devastavit  in 
receiving  the  purchase  money  in  the  then 
depreciated  currency;  and  the  purchasers 
were  parties  to  the  devastavit;  and  they 
will  be  required  to  take  the  lands  at  their 
value  at  tne  time  of  the  decree,  or  the 
lands  will  be  again  sold. 

Toth  &  aU,  V.  Boberiion  <t  ah.,  270 

5.  When  the  court  appointing  a  fidu- 
ciary, or  in  which  he  qualifies  as  such, 
may  remove  him  from  his  office.  See 
County  Courts,  No.  4,  and 

Reynolds  v.  Zink,  29 

EXECUTORY  DEVISES. 

See  Limitation  of  Estates,  No.  I, 
and 

Stones  ex* or  v.  Nicholson  &* 
als.,  I 

FORFEITURES. 

I.  By  statute  the  charter  of  a  railroad 
company  is  extended  to  enable  it  to  com- 
plete its  road ;  and  it  is  authorized  to  issue 
Its  bonds  for  1 1,200,000,  and  sell  them, 
and  secure  them  by  deed  of  trust  upon  all 
the  property  and  franchises  of  the  com- 
pany. And  the  act  provides  that  unless  the 
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road  is  completed  to  a  certain  point  by  a 
certain  day,  the  company  shall  forfeit  to  the 
state  their  corporate  franchises  and  rights, 
together  with  their  road  track  and  road 
bed,  and  all  works  and  materials  thereon, 
or  other  property;  the  state  to  hold  the 
same  as  trustee  for  certain  parties  named. 
The  company  accepted  the  charter,  issued 
^48o,ocx>  of  bonds,  and  executed  a  deed 
of  trust  upon  its  property  and  franchises 
to  secure  them.  The  company  failed  to 
complete  the  road  to  the  point  fixed  by 
the  time  prescribed,  or  to  expend  any 
money  on  its  construction;  and  the 
state  proceeded  to  declare  the  charter  for- 
feited, and  to  take  possession  of  the  road 
and  the  other  property  and  franchises  of 
the  company,  and  to  turn  it  all  over  to  the 
cf shits  qtu  trust:  who  organized  another 
company.  Persons,  one  of  whom  was  the 
president  of  the  company  and  all  were 
principals  in  the  company  when  the  said 
act  was  passed,  or  were  connected  with 
them,  claimed  that  they  were  the  holders 
of  1323,500  of  the  bonds  issued,  and  filed 
their  bill  to  enforce  the  deed  of  trust. 
Held: 

1.  Under  the  provision  for  the  for- 
feiture of  the  charter,  the  state  took  the 
property  and  franchises  of  the  com- 
pany free  from  the  trust. 

Silliman  &  als.  v.  Fred,^   Or, 
<Sr»  Char,  R.  R,  Co,,  1 19 

2.  Upon  the  failure  of  the  company 
to  complete  the  road  to  the  point  fixed 
by  the  day  prescribed,  th^  forfeiture 
became  al^lute  and  complete;  and 
the  state  having  entered  and  elected  to 
hold  under  the  forfeiture,  no  inquisition 
or  judicial  proceeding  or  inquest  or 
finding  of  any  kind  was  required  to 
consummate  the  forfeiture. 

IdetHy         119 

3.  From  the  relation  of  these  plain 
tifife  to  the  company  and  each  other, 
they  must  be  held  to  have  had  notice 
of  the  terms  of  the  act,  which  author- 
ized the  execution  of  the  deed  of  trust 
under  which  they  claim;  and  as  no 
money  was  expended  on  the  road,  or, 
as  they  claim,  paid  for  interest,  the 
strong  presumption  is  that  the  company 
received  no  money  for  the  bonds.  The 
plaintiff  are  not,  therefore,  innocent 
purchasers  for  value,  and  holders  of 
said  bonds  without  notice  of  the  pro- 
visions of  said  act.  Idem^  119 
2.  What  does  not  constitute  a  forfeiture 

of  land  sold  to  a  turnpike  company  upon 


a  condition  that  it  should  forever  be  kcnt 
open  and  unobstructed  as  a  public  high- 
way, and  for  no  other  purpose      See 
Alex,  &'   Wash,  R,  R,  Co.  t. 
Chew  6*  wife  <5r»  als^  547 

GUARDIAN  AND  WARD. 

1.  It  is  the  duty  of  a  guardian,  whose 
powers  as  such  have  been  revdced,  to  ac- 
count to  his  wards,  or  to  his  successor  as 
guardian,  if  there  be  one.  for  their  estate, 
including  evidences  of  claim  which  may 
have  come  to  his  hands;  and  if  after  such 
revocation  he  collects  any  money  on  ac- 
count of  any  such  claim,  he  and  his  surety 
as  guardian  are  accountable  therefor  to 
the  parties  entitled  thereto;  at  least  pro- 
vided such  payment  be  made  in  good 
faith  by  a  person  who  is  not  informed  of 
such  revocation,  and  who  believes  when 
he  makes  it,  that  the  party  claiming  to  be 
guardian  is  so  in  fact,  and  has  authority  as 
such  to  receive  the  money. 

S<ige  &^  al,y,  Hammonds,        651 

2.  In  a  bill  by  infants  against  thi^ 
guardian  for  an  account  and  pajrment,  it 
being  shown  in  the  cause  that  the  guar- 
dian is  wholly  unfit  for  the  office,  the 
court  may  appoint  a  receiver  to  collect 
and  receive  the  property  of  the  wards,  and 
require  the  guardian  to  pay  over  to  him 
the  money  of  his  wards  in  his  hands,  and 
to  transfer  and  deliver  to  him  the  pro- 
perty of  the  infants.  Idem,        651 

3.  Where  the  property  of  the  infants 
consists  of  a  single  claim,  and  the  amonnt 
received  upon  it  by  the  guardian  is  ascer- 
tained, and  there  is  no  doubt  as  to  the 
amount  due  from  the  guardian  to  the 
wards,  the  court  may  decree  against  him 
for  the  amount,  though  no  account  has 
been  taken.  Jdem,        651 

4.  The  mother  of  G  in  her  will  ex- 
pressed an  earnest  wish  that  her  daughter 
G  might  be  educated  so  as  to  fit  her  for 
teaching ;  and  this  was  the  wish  of  G's 
family.  Accordingly  B,  the  guardian  of 
G,  kept  her  at  school  during  the  years 
i860,  1861,  1862  and  1863,  and  paid  the 
expenses  of  her  board  and  tuition  by  mo- 
neys collected  upon  ante  bellum  debts,  a 
part  of  it  his  own,  and  a  part  of  her  estate. 
In  settling  the  guardian's  account,  his 
payments  are  not  to  be  scaled  as  of  the 
dates  of  the  payments;  but  he  will  be 
allowed  what  would  have  been  a  just 
charge  in  good  money  for  the  board  and 
tuition.    In  this  case  he  was  allowed  what 
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he  paid  for  the  years  i860  and  1861,  and 
I350  a  y^r  ^or  the  years  1862. 1863. 

Barton  v.  Bowen  6r*  wife^  849 
5.  In  paying  the  ward's  expenses  for 
board  and  tuition,  the  guardian  expended 
the  principal  of  the  ward's  personal 
estate.  As  a  court  of  equity  would  have 
authorized  the  expenditure  if  application 
had  been  made  to  the  court  for  authority 
to  do  it  before  it  was  done,  a  court  of 
equity  will  approve  and  confirm  it  after  it 
is  done.  Idem,        849 

HOMESTEADS. 

I.  A  householder  dying,  leaving  a  wi- 
dow, without  having  had  a  homestead  as- 
signed to  him  in  his  lifetime,  his  widow 
remaining  unmarried,  is  entitled  to  claim 
the  same  and  have  it  assigned  to  her. 
Hatorffy,  Wellford,  judge,  356 

HUSBAND  &  WIFE 

1.  What  is  not  such  a  reduction  of  the 
wife's  estate  into  possession  by  the  hus- 
band as  will  entitle  his  creditors  to  sub- 
ject it  to  the  payment  of  his  debts,  to  the 
exclusion  of  the  wife's  right  to  a  settle- 
ment out  of  it. 

White    by  <Sr»r.,    v.    Gouidin's 
ex'ors  <Sr»  o/f.,  491 

2.  The  husband  is  insolvent,  and  has  a 
wife  and  seven  children.  She  b  entitled 
to  have  the  whole  of  her  estate  not  re- 
duced into  possession  by  the  husband,  or 
a  part  of  it,  as  may  be  deemed  reasonable, 
settled  to  her  separate  use.     Identy        491 

3.  Husband  and  wife  agree,  in  consid- 
eration that  the  husband  convey  a  house 
and  lot  to  a  trustee  for  her  and  her  chil- 
dren, she  will  unite  in  the  conveyance  of 
his  other  real  estate  when  he  shall  sell  it : 
and  this  she  does.    Held  : 

1.  To  the  extent  of  her  dower  inter- 
est in  the  husband's  real  estate,  the 
husband's  conveyance  to  the  trustee  is 
on  valuable  consideration,  and  to  that 
extent  the  wife  is  entitled  to  satisfaction 
out  of  the  proceeds  of  the  sale  of  the 
house  and  lot,  as  against  the  creditors 
of  the  husband  for  debts  contracted  at 
the  time  of  the  deed. 

Johnston  &  ais.  v.  Gill  &  als.,    587 

2.  For  debts  contracted  before  the 
execution  of  the  deed,  the  proceeds  of 
the  sale  of  the  house  and  lot,  above  the 
value  of  the  wife's  dower  interest  in  the 
husband's  real  estate  in  the  conveyance 


of  which  she  joined,  are  liable;  but  not 
to  debts  contracted  after  the  conveyance- 
by  the  husband  to  the  trustee.  Code  of 
i860,  ch.  118,  {  2.  Idem,        587 

3.  The  agreement  between  the  hus- 
band and  wife  may  be  proved  by  parol 
evidence.  Idem.        587 

4.  £  is  possessed  of  an  estate  in  fee  in 
land,  and  marries  P,  and  they  have  two 
children  bom  of  the  marriage.  Upon  a 
bill  by  P,  the  marriage  is  dissolved  for  the 
adultery  and  desertion  of  £ ;  but  the  de- 
cree directs  nothing  as  to  the  property  of 
the  parties.  Upon  the  dissolution  of  the 
marriage,  all  the  husband's  claims  to  the 
wife's  land,  which  depended  on  the  mar- 
riage, were  extinguished,  and  she  is  en- 
titled to  the  possession  of  her  land. 

•  Porter  v.  Porter,        599 

5.  See  Trusts  <&  Trustees,  No.  5,  and 
Thurmond  v.  fVood*s  ex^ors,        727 

INFANTS. 

1.  When  the  deed  of  infant,  married 
woman,  may  be  set  aside  by  her;  and 
whether  she  is  liable  to  refund  so  much  as 
consumed  by  her.  See  Trusts  dt  Trus- 
tees, No.  1 1 ,  and 

Btdinger  v.  Wharton  6s  als  ,      857 

2.  Whether  a  contract  is  executed  or 
executory,  it  cannot  be  avoided  by  an 
infant  on  the  ground  of  his  infancy,  after 
attaining  lawtul  age,  without  restoring 
anything  which  may  have  been  received 
by  him  in  consideration  of  the  contract, 
and  which  may  remain  in  his  hands  on 
his  arriving  at  such  age. 

Idem,        857 

3.  When  a  contract  is  executory  merely, 
it  can  be  avoided  by  the  infant  after  at- 
taining lawful  age,  without  restoring  any- 
thing which  may  have  been  received  by 
him  m  consideration  of  the  contract,  and 
which  may  have  been  consumed  by  him 
during  infancy,  or  may  not  remain  in  his 
hands  on  his  arrival  at  lawful  age. 

Idem,        857 

4.  QUifiRE:  If  this  last  stated  prin- 
ciple applies  to  the  case  of  an  executed 
contract.  Idem,        857 

5.  See  Guardian  <j&  Ward, passim,  and 

Gage  (jb  al.  v.  Hammonds,        651 
Barton  v.  Bowen  &  wife,  849 

INJUNCTIONS. 

I.  T  files  a  bill  to  enjoin  V  from  cut- 
ting timber  on  a  piece  of  land  which  T 
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claims  to  be  his,  and  of  which  he  claims 
to  be  in  possession,  and  which  was  ad- 
judged to  be  his  by  the  award  of  an  arbi- 
trator to  whom  the  question  of  title  was 
submitted  by  T  and  V.  V  answers  deny- 
ing T's  title  and  possession,  and  insisting 
that  the  award  was  invalid,  because  the 
arbitrator  was  induced  by  T  to  receive 
evidence  and  decide  the  case  in  V*s  ab- 
sence :  and  this  is  sustained  by  the  arbi- 
trator. Held: 

1.  The  award  is  invalid;  and  T 
showing  no  other  evidence  of  title,  the 
injunction  must  be  dissolved. 

Tatev,  Vance,        571 

2.  V  not  claiming  any  relief  in  the 
case  but  a  dissolution  of  the  injunction 
and  a  dismissal  of  the  bill,  may  rely 
upon  the  invalidity  of  the  award  in  his 
answer;  and  it  is  unnecessary  to  file  a 
cross -bill  for  the  purpose  of  avoiding  it. 

Idem,        571 

2.  A  bond  is  given  upon  an  injunction 
to  a  judgment  for  money,  and  in  the  pen- 
alty it  is  said  **  in  the  just  and  full  sum  of 
seven  hundred  and  seventy-six  lawful 
money  of  Virginia."  The  word  "dol- 
lars '*  is  obviously  left  out  by  mistake,  and 
the  bond  will  be  treated  as  if  the  word 
was  in  it. 

Harman  v,  Howe^        676 

3.  The  clerk  states  at  the  foot  of  an  in- 
junction bond,  that  it  was  signed,  sealed 
and  delivered  in  the  presence  of  the  court, 
and  it  is  dated  and  endorsed  as  filed  on 
the  23rd  October,  on  which  day  it  ap- 
pears from  the  records  of  the  court,  that 
It  was  not  then  in  session.     Held  : 

I.  The  statute  does  not  require  the 
bond  to  be  executed  in  the  presence  of 
the  court,  but  before  the  clerk  of  the 
court  in  which  the  judgment  was.  Code, 
p.  1 1 28,  s.  20.  Though  its  being  given 
before  the  court,  if  it  was,  cannot  viti- 
ate it.  Idem,        676 

3.  Even  if  it  was  not  in  fact  taken 
before  the  court,  though  certified 
by  the  clerk  at  the  foot  of  it  so  to  have 
been,  the  bond  would  not  thereby  be 
vitiated,  if  in  fact  given  before  the 
clerk,  as  it  was.  /(iem,        676 

3.  That  the  court  did  not  sit  on  the 
day  of  the  date  of  the  bond,  does  not 
show  that  it  was  not  executed  in  the 
presence  of  the  court ;  especially  when 
the  clerk  has  certified  that  it  was  so 
executed.    It  may  have  been  misdated. 


or  executed  on  a  day  different  from 
that  on  which  it  bears  date. 

Idem^         676 

4.  The  judge  granting  an  injunction  to 
a  judgment  for  money,  endorses  on  die 
bill :  "  Injunction  granted  on  the  usoal 
terms,"  without  stating  on  what  terms  it 
was  to  become  operative.  The  injanctioB 
bond  is  given  in  a  penalty  about  double 
the  amount  of  the  judgment,  and  is  in 
other  respects  as  directed  by  the  statute. 
Held  : 

1.  The  penalty  being  about  double 
the  amout  of  the  judgment,  and  that 
being  the  amount  of  the  penalty  gene- 
rally prescribed  in  such  cases,  this 
would  seem  to  be  a  compliance  with 
the  order,  and  the  order  a  compliance 
with  the  law,  which  directs  that  the 
judge  shall  prescribe  the  amount  of  the 
penalty.  Idem,        676 

2.  But  however  that  may  be,  the  ob- 
ligors in  the  bond  are  estopped  from 
denying  that  the  penalty  of  the  bond 
conformed  to  the  direction  of  the  judge 
who  awarded  the  injunction. 

Idem-f        676 

3.  In  this  case  it  appears  that  the 
bond  was  executed  in  the  presence  of  the 
court,  which  thereby  received  and  sanc- 
tioned the  bond,  including  the  penalty. 
And  this  had  at  least  as  much  effect  in 
fixing  the  penalty  of  the  bond  as  if  the 
amount  had  been  prescribed  in  the  or- 
der awarding  the  injunction. 

Idem,        676 

5.  An  injunction  bond  is  executed  \if 
the  obligors  before  the  clerk  of  the  court, 
and  in  the  presence  of  the  court ;  and  it 
having  been  accepted  and  acted  on  as 
their  bond,  the  surely  is  estopped  from 
setting  up  the  defence,  that  by  express 
agreement  with  his  principal  he  signed 
said  bond  upon  the  express  condition  that 
another  person  named  should  sign  it,  and 
that  this  fact  was  announced  to  the  clerk 
at  the  time  the  said  surety  signed  it ;  but 
the  obligee  knew  nothing  of  such  agree- 
ment Idtm^        676 

INSURANCE  COMPANIES. 

I.  Insurance  companies  doing  business 
in  this  state,  how  far  to  be  considered  as 
domiciled  here.  See  Removal  of  cauus. 
No.  I.  and 

Omtinental  Ins,  Co,  v.  Kasey,        216 


Digitized  by 


Google 


INDEX. 


1053 


INTEREST. 

1.  Under  the  circumstances  interest  dis- 
allowed from  the  17th  of  April  1861  to 
the  loth  of  April  1865. 

Lacy  V.  Stamper  &  als.,        42 

2.  A  creditor  living  within  the  union 
lines  and  the  debtor  within  the  confed- 
-erate  lines,  the  debt  is  not  to  bear  interest 
•during  the  war. 

Walker  v.  Beauchler,        511 

3.  A  person  residing  in  Virginia  con- 
•tracted  debts  here,  and  on  the  breaking 
out  of  the  late  war  he  went  north,  and 
there  remained  until  his  death  in  1865. 
His  creditors  who  remained  in  Virginia, 
are  not  entitled  to  interest  upon  their 
•debts  during  the  war. 

Fred  i  al  v.  Dixon  <fe  <?Zr.,        541 

4.  In  such  a  case,  the  fact  that  the 
debtor  had  conveyed  land  in  Virginia  in 
trust,  1st,  to  pay  all  his  debts,  and  2d,  to 
the  separate  use  of  his  wife,  does  not  en- 
title his  creditors  to  interest  on  their  debts 
•during  the  war.  Idemj        541 

5.  When  and  how  interest  is  to  be 
charged  upon  advancements.  See  Ad- 
vancements ^  No  I ,  and 

OahtJIh  V.  jFHiry«ar  &  ah.,        902 

JOINT  TENANTS. 

1.  B  and  C  are  joint  tenants  of  a  fur- 
nace, for^e,  and  a  large  quantity  of  land 
derived  from  their  father,  and  B,  who  had 
conducted  the  business  for  some  years  in 
the  lifetime  of  his  father,  continues  to 
carry  it  on  with  the  assent  of  his  sister  C, 
without  any  contract  with  C.  He  must 
account  to  C  for  her  share  of  the  profits. 

Newman  v.  Newman,        714 

2.  Though  there  were  efforts  between 
B  and  C  to  agree  upon  a  rent  which  should 
be  paid  by  B  to  C  for  her  half  of  the  pro- 
perty,  and  B  seems  to  have  thought  that 
his  proposition  was  acquiesced  in,  and  did 
jiot  keep  such  accounts  as  he  should  have 
kept  to  enable  him  to  render  the  account 
of  profits  to  her,  yet  C  is  entitled  to  have 
-an  account  taken,  and  to  have  her  share 
of  the  profits.  Idem^        714 

3.  B  having  been  allowed  all  his  ex- 
penses in  carrying  on  the  business,  inclu- 
ding 1^1,500  a  year  for  his  services,  and 
interest  on  his  capital  employed  in  it  until 
it  became  self-sustaining,  and  then  being 
^owed  by  the  decree  three-fifths  of  the 
net  profits,  he  at  least  cannot  complain  of 
the  decree.  Idem^        714 


JUDGMENTS. 

1.  B  brings  an  action  of  debt  against 
F  and  M  as  Tate  partners  and  makers  of  a 
negotiable  note,  and  C  and  G  as  endor- 
sers. The  case  stands  on  the  office  ju<%- 
ment  docket  at  the  next  term  of  the  court, 
when  F  files  his  plea  of  nil  debet ^  which 
is  sworn  to;  and  on  the  motion  of  B,  by 
his  counsel,  the  cause  is  discontinued  as 
to  F.  The  other  parties  not  appearing, 
there  is  a  judgment  by  default  against 
them.    Held: 

1.  The  judgment  is  a  valid  judgment 
against  M,  C  and  G.  See  C(^e  of 
i860,  ch.  177,  J  19. 

Muse  &  als,  v.  Farmers  Bank 
of  ya,,  252 

2.  The  discontinuance  is  not  a  re- 
traxit. A  retraxit  can  only  be  entered 
by  the  plaintiff  in  person,  and  in  open 
court.  Idem,        252 

2.  A  summons  in  debt  is  served  on  a 
defendant  on  the  3d  of  February,  and  the 
judgment  by  default  becomes  final  on  the 
3d  of  March.  Under  the  statute  the  day 
of  the  service  of  the  process  may  be 
counted,  and  therefore  thirty  days  had 
elapsed  between  the  service  of  the  process 
and  the  judgment,  and  it  is  a  valid  judg- 
ment. 

TumbuU,  for  <fec.  v.  Thompson 
<&  oil.,  306 

3.  In  debt  against  four  obligors,  one  of 
whom  is  the  high  sheriff,  the  process  goes 
into  the  hands  of  his  deputy,  who  serves 
it  upon  him  as  well  as  the  other  three,  to 
which  he  makes  no  objection ;  and  there 
is  a  judgment  by  default  against  all  of 
them.  The  process  is  properly  served, 
and  the  judgment  is  valid. 

Idem,        306 

4.  There  is  a  judgment  in  debt  by  de- 
fault against  four  defendants  in  March 
1862.  In  August  1872  one  of  the  defen- 
dants moves  the  court  to  set  it  aside,  on 
the  ground  that  at  the  time  of  the  judg- 
ment he  was  in  the  military  service  of  the 
country.  It  appears,  however,  that  at  the 
time  of  the  service  of  the  process,  and  at 
the  time  the  judgment  became  final,  he 
was  at  home  on  furlough.  The  exemp- 
tion of  the  defendant  was  a  personal  privi- 
lege, of  which  the  court  could  not  ex  offi- 
cio take  notice;  and  the  objection  should 
have  been  taken  during  the  pendency  of 
the  proceedings.  /ctem,        306 

5.  A  judgment  of  a  court  of  record 
cannot  be  impeached  in  another  action^ 
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except  for  want  of  jurisdiction  in  the 
court,  or  fraud  in  the  parties  or  actors  in 
it.  Lanccuter  v.  Wilson^        624 

6.  See  Marshaling  AtseU,  No.  I,  3, 4, 
6,  and 

PiLghA  al.  V.  RuiullSi  aU.,        789 
*7.  See  Judicial  Sales,  No.  13,  and 
Omohundro*s  ex'or  v.  Omohun- 
dro  <&  aU.,  824 

8.  What  a  final  judgment  in  a  contro- 
versy concerning  ihe  establishment  of  a 
road.     See  Boads,  No.  i,  and 

Jeter  v.  Board  <&  aU,        910 

JUDICIAL  SALES. 

1.  In  a  bill  by  creditors  to  set  aside 
a  deed  as  fraudulent,  which  is  done,  there 
was  a  decree  for  the  sale  of  the  land  and 
a  sale  before  an  account  of  the  debts  was 
taken.  The  sale,  of  the  land  will  not 
be  set  aside  upon  the  objection  of  some 
of  the  creditors  who  came  in  after  the 
decree,  made  years  after  the  sale,  when  it 
is  obvious  that  the  land  would  not  sell  for 
as  much  as  it  had  sold  for  before,  and 
which  was  more  than  some  of  these  cred- 
itors had  expressed  their  willingness  to 
take  take  for  it. 

Wallaee'sadrnW  dt  ala.  v.  Treakle 
&  aU.,  479 

2.  Whether  the  court  will  confirm  a 
sale  made  by  commissioners  under  its 
decree,  must,  in  a  great  measure,  depend 
upon  the  circumstances  of  each  case.  It 
is  difficult  to  lay  down  any  rule  applicable 
to  all  cases;  nor  is  it  possible  to  specify 
all  the  grounds  which  will  justify  the 
court  in  withholding  its  approval. 

Brock  V.  Bice  <&  aU  ,        812 

3.  In  such  a  case,  if  there  is  reason  to 
believe  that  fraud  or  mistake  has  been 
committed  to  the  detriment  of  the  owner 
or  purchaser,  or  that  the  officer  conduct- 
ing the  sale  has  been  guilty  of  any  wrong 
or  breach  of  duty  to  the  injury  of  the 
parties  interested,  the  court  will  withhold 
a  confirmation  of  the  sale. 

Idem,        812 

4.  In  such. a  case  either  party  may  ob- 
ject to  the  report  of  the  commissioner,  and 
the  purchaser  himself,  who  becomes  a 
party  to  the  sale,  may  appear  before  the 
court  and  have  any  mistake  corrected. 

/dem,        812 

5.  The  court  in  acting  upon  a  report  of 
sale,  does  not  exercise  an  arbitrary  dbcre- 
tion,  but  a  sound  legal  discretion  in  the 
interests   of  fairness  and  prudence,  and 


with   a  just  regard  to  the  rights  of  all 
concerned.  Idem,         81 2 

6.  An  auctioneer  or  crier  making  a 
sale,  cannot  property  act  for  himself  or 
any  other  person  in  bidding  for  the  pro- 
perty. Idem,         812 

7.  A  case  in  which  the  court  refused  to 
enforce  a  sale  against  a  purchaser,  on  ac- 
count of  the  misconduct  of  the  life  tenant 
and  auctioneer,  though  the  conduct  of  the 
commissionei^  was  unexceptionable. 

Idem,         812 

8.  The  sale  being  set  aside  as  to  the 
life  tenant  must  be  set  aside  in  ict^, 
though  some  of  the  remaindermen  axe 
infants.  Idem,         812 

9.  R,  a  commissioner  selling  lands  in 
i860,  under  a  decree,  is  guilty  of  a  breach 
of  trust  in  receiving  confederate  currency 
from  the  purchaser  in  payment  of  h^ 
bonds  in  1863. 

Omohundro*8  ex'or  v.  Omohttn- 
dro  &  aU.,  824 

10.  Such  a  commissioner,  who  is  di- 
rected to  file  the  bonds  with  his  report, 
has  no  authority  to  collect  them. 

Idem,         824 

11.  A  commissioner  who,  in  Apnil 
i860,  is  appointed  to  sell  lands,  is  guilty 
of  a  breach  of  trust  in  selling  them  in 
1863  for  confederate  currency. 

Idepm^        824 

12.  S,  a  brother  of  the  commissioner, 
who  is  one  of  the  parties  entitled  to  the 
land  and  its  proceeds,  induces  R  to  col- 
lect the  purchase  money  of  the  land  sold, 
and  to  sell  the  balance,  both  to  be  re- 
ceived in  confederate  currency,  and  to 
lend  it  to  him.  S  is  a  party  to  the  breach 
of  trust  by  R,  the  commissioner,  and  is 
responsible  for  it  Idem,        824 

1 3.  Upon  a  writing  under  seal  given  by 
S  for  the  return  of  the  money,  R,  in  1866, 
brings  an  action  against  the  executor  of 
S,  and  recovers  a  judgment,  which,  upon 
appeal,  is  reversed,  and  it  is  held  that  the 
debt  should  be  scaled,  and  the  cause  is 
sent  back  for  a  new  trial.  On  a  bUl  by 
the  other  parties  interested  in  the  land 
sold.    Held  : 

1.  If  the  judgment  of  the  comt  of 
appeals  was  final,  these  plaintifl^  not 
having  been  parties  to  the  cause,  would 
not  be  concluded  by  it. 

/dm,        824 

2.  The  cause  having  been  sent  bade, 
the  judgment  was  not  final. 

Idem,        824 
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3.  Though  upon  the  face  of  the 
paper  the  court  might  correctly  hold 
that  the  contract  was  a  confederate 
contract,  and  should  be  scaled,  the 
facts  connected  with  the  transaction 
may,  and  do  show,  that  it  should  not  be 
so  treated :  and  these  facts  may  be  re- 
ceived in  evidence,  and  the  bond  con- 
strued by  the  light  of  them. 

Idem,        824 

JURISDICTION  OF  COURTS. 

See  County  CourU,  passim. 

JURORS. 

1.  Under  the  act,  Code  of  1873,  ch. 
202,  s.  10,  the  court  may  direct  jurors 
to  be  summoned  from  another  county  or 
corporation  for  the  trial  of  a  prisoner 
upon  the  issue  of  autrefois  acquit ^  as  well 
as  on  the  general  issue. 

Page's  case,  954 

2.  As  to  the  competency  of  jurors,  see 
Criminal  Jurisdiction  and  JProccedings, 
No.  12,  and  Idem,        954 

LANDLORD  AND  TENANT. 

1.  N  leased  of  D  a  house  for  one  year 
commencing  January  ist  and  ending  De- 
cember 31st,  187 1.  In  March  M,  with- 
out the  assent  of  D,  took  N's  lease,  and 
purchased  his  furniture  on  the  leased  pre- 
mbes,  and  having  borrowed  the  money  to 
pay  for  it  from  C,  conveyed  it  in  trust  to 
secure  his  debt  to  C.  M  paid  the  rent 
to  D,  and  at  the  end  of  the  year  held 
over;  and  in  March  1872  he,  without  D's 
assent,  turned  over  the  house  and  furni- 
ture to  P,  who  paid  the  rent  to  D  until 
July  or  August.  In  the  latter  part  of  the 
year  P  failed  to  pay  the  rent ;  whereupon 
D  sued  out  a  warrant  of  distress,  which 
was  levied  upon  the  property  conveyed  to 
secure  C.  Held:  The  holding  over  by  M 
in  1872,  was  under  a  new  lease;  and  the 
lien  in  favor  of  C  having  been  upon 
it  when  the  lease  commenced,  C*s  lien  is 
valid  against  D's  lien  for  the  rent  of  1872. 
See  Code  of  i860,  ch.  138,  ss.  11  and  I2. 

City  oj  Riehmondjor  &c.  v.  Dues- 
berry  <&  als.,  210 

2.  In  November  1868  the  W.  S.  Springs 
Co.  by  deed  signed  by  both  parties,  lease 
to  W  their  springs  property  for  five  years, 
beginning  the  ist  of  January  1869;  and 
W  is  to  make  repairs  upon  the  property. 


On  the  22nd  of  April  1873,  ^^^  parties 
agree  in  writing  what  repairs  W  is  to 
make.  On  the  same  day  W  enters  into  a 
contract  with  C  to  lease  C  one  moiety  of 
the  property,  furniture,  &c.  In  June  by 
a  verbal  contract  made  between  W  andC, 
C  acquired  the  whole  of  W*s  lease,  and 
purchased  the  furniture  on  the  premises 
for  ^13,000.  In  none  of  these  written 
contracts  was  anything  said  as  to  when 
W  should  make  the  repairs.  In  October 
1873,  C  executed  his  note  to  W  for 
15,379.75,  part  of  the  ^13,000  he  was  to 
pay  for  Ae  lease  and  furniture.  W  sues 
C  on  this  note,  and  C  files  a  special  plea 
of  failure  of  consideration,  on  the  ground 
that  W  had  contracted  verbally  with  C  to 
make  the  repairs  in  time  for  the  springs 
season  of  1873,  and  had  failed  to  do  it ; 
whereby  C  was  injured  to  the  amount  of 
$3,000.    Held  : 

1.  No  time  having  been  specified  in 
the  contracts  between  the  springs  com- 
pany and  W,  as  to  when  the  repairs 
should  be  made,  W  has  to  the  end  of 
his  lease  to  make  them. 

Calhoun  &  Cowan  v.  WiUon,        639 

2.  Parol  evidence  is  inadmissible  to 
prove  a  contract  of  W  to  make  the  re- 
pairs in  time  for  the  springs  season  of 
1873  J  ^^^  ^^^s  applies  to  such  evidence 
intended  as  foundation  for  proof  of  a 
parol  contract.  Idem,        639 

3.  The  fact  that  the  note  sued  on  was 
executed  in  October  1873,  when  the 
springs  season  was  nearly  over,  is  a 
strong  circumstance,  if  not  conclusive, 
to  prove  that  the  claims  which  grew 
out  of  the  transactions  in  jitne  were 
then  waived  or  settled  between  the  par- 
ties, and  cannot  be  asserted  by  way  of 
defence  to  an  action  on  the  note. 

Idem,        639 

4.  As  W  had  by  his  written  contract 
with  the  springs  company  until  the  end 
of  his  term  to  make  the  repairs,  a  ver- 
bal agreement  to  make  them  at  an  ear- 
lier period  is  inconsistent  with  his  writ- 
ten contract,  and  therefore  does  not  come 
within  the  exception  to  the  general 
rule :  That  parol  evidence  may  be  in- 
troduced when  it  establishes  an  agree- 
ment additional  to,  but  consistent  with, 
the  written  agreement. 

Idem,        639 

5.  The  fact  that  the  time  allowed  to 
W  to  make  the  repairs  is  fixed  by  the 
law  governing  his  contract,  does  not 
a£fect  the  general  rule  as  to  the  ad- 
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missibility  of  parol  evidence  to  vary  or 
contradict  the  written  contract. 

Idem,        639 

LEGACIES  AND  LEGATEES. 

1.  I  by  her  will  gives  to  her  niece  B, 
for  her  life*  the  interest  of  a  debt  of  jf  500. 
She  then  says.-  After  the  death  of  B,  I 
give  the  said  sum  of  money  to  L,  in  trust 
for  C,  daughter  of  E ;  and  I  request  that 
it  be  invested  in  bank  stock,  and  applied 
by  L  for  the  benefit  of  C,  as  he  shall 
think  proper.  Item :  In  case  the  said  C 
shall  die  under  the  age  of  twenty  one 
years  or  marries,  I  direct  that  the  stock 
before  given  to  L  for  her  benefit,  be 
vested  in  E  her  mother  and  M  my  g^eat 
nieces,  to  be  advanced  to  them  in  equal 
portions,  as  said  L  may  think  proper,  free 
from  the  control  of  their  husbands.  At 
the  death  of  B,  C  was  married,  and  E 
and  M  were  dead,  leaving  children. 
Held:  The  becjuest  to  C  is  not  on  a  con 
dition  in  restraint  of  marriage,  but  is  a 
conditional  limitation;  and  the  bequest 
over  to  E  and  M  on  the  marriage  of  C  is 
valid. 

Selden  d  wife  y.  Keen  ^  aU.,  •    576 

2.  A  testator  having  in  terms  provided 
for  an  equal  division  of  his  personal  es- 
tate among  his  three  children,  held,  upon 
a  consideration  of  the  whole  will,  that  he 
did  not  intend  that  certain  land  he  gives 
to  one  of  his  children  should  be  charged 
to  him  in  the  division  of  the  personal  es- 
tate. 

Ervfin  &  mfe  v.  NickoU  &  oZ.,    281 

3.  Testator  directs  that  three  of  his 
nieces,  whom  he  names,  shall  have  a  com- 
fortable and  genteel  support  out  of  his 
estate  until  they  marry.  By  a  codicil  of 
same  date  he  says :  I  think  the  sum  of 
$300  each,  provided  my  estate  will  afford 
it.  ought  to  secure  the  end  designed. 
Held  ;  The  testator  has  designated  what 
he  deems  a  proper  provision,  and  it  will 
be  fixed  at  that. 

lUmUi  dt  al,  V.  N<Mi  admW  Ss 
ah,,  842 

LIMITATION  OF  ESTATES. 

I.  Testator,  by  his  will  made  in  January 
1807,  lends  to  his  daughter  SalUe,  who 
is  one  of  eleven,  one  female  slave  named 
Phoebe,  to  be  possessed  by  her  during  her 
natural  life  or  widowerhood  of  her  present 
or  future  husband,  and  at  her  death  and 


the  death  or  after  marriage  of  her  hus« 
band,  then  to  be  equally  divided  aznong^ 
her  children;  and  if  she  has  none,  ti^n 
to  be  equally  divided  among  all  testator's, 
children.  Testator  died  in  1 810,  Sallie 
being  then  about  fourteen  years  old.  She 
lived  until  1857  unmarried  and  without 
children,  the  descendants  of  Phoebe  then 
numbering  twenty-five.    Held  : 

1.  The  executory  devise  over  to  tes- 
tator's children  is  too  remote,  and  void. 

Stone^i  ex*orv,  Nicholson  <t  ait,         i 

2.  If  the  executory  devise  is  not 
void,  then  it  includes  aU  the  testator's 
children  alive  at  his  death,  and  Sallie 
as  one  of  them.  Idemf  i 

3.  An  executory  devise  over  to  tes- 
tator's children  will  always  be  held  to 
refer  to  children  living  at  his  death, 
unless  there  is  a  clear  indication  in  the 
will  that  some  other  period  is  intended, 

Idem^  I 
2.  A  bequest  in  trust  for  C,  and  in  case 
C  shall  die  under  the  age  of  twenty-one 
years,  or  marries,  then  in  trust  for  E  and 
M.  The  bequest  to  C  is  not  a  condition 
in  restraint  of  marriage;  but  is  a  condi- 
tional limitation ;  and  the  bequest  over  to 
E  and  M  on  the  marriage  of  C  is  valid. 
Selden  <&  wife  v.  Keen  &  aU.,    576 

LIMITATIONS— STATUTES  OF 

1.  In  an  action  of  assumpsit  on  the 
plea  of  the  statute  of  limitations,  the 
time  from  the  2d  of  March  1866  to  the 
ist  of  January  1869,  is  to  be  left  out  of 
the  computation. 

Darmlle  Bank  v.  Waddill,        44S 

2.  The  J  7,  of  the  act  of  March  2d, 
1866,  known  as  the  stay  law,  suspended 
the  statute  of  limitations  as  to  suits  to  set 
aside  fraudulent  conve3rances. 

Johmton  <&  aU.  v.  Oill  ^  oZf .,     587 

3.  A  deed  is  made  in  January  1^9, 
and  a  bill  is  filed  in  January  187 1  by 
creditors  of  the  grantor  to  set  aside  the 
deed,  on  the  ground  that  it  was  fraudtdent 
as  to  them.  The  several  acts  of  the  tft 
facto  government  of  Virginia,  passed  du- 
ring the  war,  suspending  the  statutes  of 
limitation,  were  valid  to  prevent  the  run- 
ning of  these  statutes;  and  therefore  the 
suit  by  the  creditors  was  not  barred  by 
the  statute  on  the  3d  of  March  1866, 
when  the  7th  section  of  the  stay  law  of 
March  2d,  1866,  was  passed. 

Jcism,        587 
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4.  See  MarBhaling  A$set8,  No.  6,  and 
Pugh  &  al  V.  RuutU  <&  aU.,        789 

5.  The  J  7  of  the  act  of  March  2d, 
1806,  known  as  the  stay  law,  and  the  acts 
amendatory  thereof,  do  not  apply  to  ap- 
peals, writs  of  error  or  supersedeas,  and 
therefore  an  appeal  from  a  final  decree 
made  on  the  ist  of  November  1867  can- 
not be  allowed  on  the  12th  of  Tune  1871. 

Rogeri  v.  Stroiher  Ss  aU.,        417 

MARSHALING  ASSETS. 

1.  Previous  to  the  act  in  the  Code  of 
1849.  a  judgment  against  a  deceased  per- 
son had  priority  over  debts  by  simple  con- 
tract, and  was  to  be  paid  out  of  the 
personal  assets,  if  these  were  sufficient 
for  the  purpose;  and  having  been  paid 
out  of  the  personal  assets  this  did  not  give 
simple  contract  creditors  a  right  to  have 
the  assets  marshaled,  and  to  have  their 
debts  paid  pro  tanto  out  of  the  real  es- 
tate. 

:Pugh  &  al,  V.  Biuull  <&  aU.,        789 

2.  The  payment  of  taxes  due  to  the 
state  out  of  the  personal  assets  does  not 
give  a  simple  contract  creditor  a  right  to 
have  the  assets  marshaled. 

Idem,        789 

3.  Though  simple  contract  creditors 
might  before  the  act  of  1850  be  substi- 
tuted to  the  rights  of  a  creditor  by  bond 
binding  the  heirs,  the  doctrine  of  mar- 
shaling assets  does  not  apply  to  a  judg- 
ment. Idem^        ySg 

4.  Before  the  act  in  the  Code  of  1849, 
if  a  judgment  against  an  executor  or  ad- 
ministrator upon  the  bond  of  the  deceased 
binding  the  heirs,  was  paid  out  of  the 
personal  estate,  simple  contract  creditors 
may  be  substituted  to  the  right  of  such 
creditor  against  the  heirs. 

Id^m,        789 

5.  A  commissioner  settling  an  admin- 
istration account  before  a  court  of  pro- 
bate, states  in  his  report  that  two  of  the 
credits  allowed  the  executor  were  for  pay- 
ments of  judgments,  which  were  liens  on 
the  real  estate.  This  is  not  evidence 
against  the  devisees  to  prove  that  the 
judgments  were  recovered  against  the  ex- 
ecutor upon  a  bond  of  the  testator  binding 
the  heirs,  and  to  entitle  a  simple  contract 
creditor  to  marshal  the  assets. 

Idem,        789 

6.  A  judgment  is  recovered  against  an 
executor  by  a  simple  contract  creditor  of 
his  testator;  and  the  creditor  then  files  a 

Vol.  xxvn — 188 


bill  against  the  devisees  to  marshal  the 
assets,  and  subject  the  land  of  the  testator 
in  the  hands  of  the  devisees.  It  must  be 
presumed  that  his  action  was  not  barred 
by  the  statute  of  limitations  when  the 
judgment  was  recovered ;  and  he  is  not^ 
therefore,  barred  by  the  statute  in  his  pro- 
ceeding against  the  devisees  to  marshal 
the  assets.  Idem,        789 

MISDEMEANORS. 

I.  The  county  court  authorizes  W  to 
erect  a  tollgate  on  a  turnpike  road  in  the 
county,  and  take  toll  thereon  at  a  rate 
fixed,  he  being  bound  to  keep  the  road  in 
order.  S  &  M  came  with  their  teams  to 
the  gate,  which  they  found  shut  and  fas- 
tened. They  demanded  that  the  gate 
should  be  opened,  and  the  gatekeeper 
demanded  the  usual  tolls  before  open- 
ing the  gate.  Thereupon  S  &  M  broke 
down  and  destroyed  the  gate,  and  passed 
through  without  paying  tolls.    Held  : 

1.  W  having  erected  the  gate  under 
the  authority  of  the  county  court,  whe- 
ther or  not  the  court  had  authority  to 
make  the  order,  S  &  M  were  guilty  of 
a  misdemeanor  under  the  statute.  Code 
of  1873,  ch.  188,  J  28. 

Smart  <fe  MeKinsey**  case,        950 

2.  If  the  tollgate  was  such  an  ob- 
struction on  the  highway  as  could  be 
regarded  as  a  nuisance,  S  &  M  could 
only  be  justified  in  removing  it  peace- 
ably, not  in  destroying  it ;  and  having 
destroyed  it  they  were  guilty  of  a  mis- 
demeanor. Idem,        950 

MISTAKE. 

1.  A  bond  is  given  upon  an  injunction 
to  a  judgment  for  money,  and  in  the 
penalty  it  is  said,  **  in  the  just  and  full 
sum  of  seven  hundred  and  seventy-six, 
lawful  money  of  Virginia.**  The  word 
*•  dollars**  b  obviously  left  out  by  mistake, 
and  the  bond  will  be  treated  as  if  the 
word  was  in  it. 

Harmon  v.  ffowe,        676 

2.  Words  omitted  in  an  instrument, 
and  also  in  a  statute  or  record,  which  can 
be  clearly  ascertained  by  the  context,  will 
be  supplied  by  the  court,  and  the  instru- 
ment, record  or  statute,  will  be  read  and 
treated  as  if  the  words  were  in  it. 

Idem,        676 

3.  For  mistake  of  date  by  a  clerk  of  a 
court    See  Injunetione^  No.  3,  and 

Idem,        676 
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NAVIGABLE  WATERS. 

1.  A  patent  for  land,  constituting  a  part 
of  the  bed  of  a  navigable  river,  conveys 
no  title. 

Norfolk  Qiiy  v.  Oooke,        430 

2.  The  navigable  waters,  and  the  soil 
under  them  within  the  territorial  limits  of 
the  state,  are  the  property  of  the  state,  to 
be  controlled  by  the  state  at  its  own  dis- 
cretion,  for  the  benefit  of  the  people  of  the 
state ;  only  so  as  not  to  interfere  with  the 
authority  of  the  government  of  the  United 
States  in  regulating  commerce  and  navi- 
^tion.  McOready*8  case,        985 

NEGLIGENCE. 

1.  Negligence  as  between  coterminous 
owners  of  buildings.  See  Easements, 
No.  8,  9,  10,  II,  and 

Stevenson  v.  l^allace,  77 

2.  The  terms  negligence  and  ordinary 
care  are  correlative  terms.  Ordinary  care 
depends  on  the  circumstances  of  the  par- 
ticular case,  and  is  such  care  as  a  person 
of  ordinary  prudence  under  the  circum- 
stances would  have  exercised. 

Norfolk  <&*  Pet,  R,  R,  Co,  v. 
Ormsby,  455 

3.  A  railroad  company  running  cars 
through  a  populous  street  of  a  city,  on 
which  many  children  live,  must  omit 
nothing  which  can  be  done  by  the  com- 
pany and  its  agents  to  prevent  injury  to 
children  on  the  street.         Idem,        455 

4.  A  child,  two  years  and  ten  months 
old,  cannot  be  capable  of  contributory 
negligence,  so  as  to  relieve  a  railroad 
company  from  liability  for  its  own  negli- 
gence. Idem,        455 

5.  Negligence  of  a  parent  or  guardian 
of  an  infant  child  injured  by  a  railroad 
car  cannot  constitute  contributory  negli- 
gence on  the  part  of  the  child,  so  as  to 
exonerate  the  company.  Lynch  v.  Nur- 
den,  41  Eng.  C.  L.  R.  422,  approved ; 
Hatfield  v.  Roper,  21  Wend.  R.  615,  dis- 
approved. Idem,        455 

NEW  TRIALS. 

I.  A  verdict  should  not  be  set  aside  on 
the  ground  of  after  discovered  evidence, 
where  it  is  only  cumulative  or  corrobora- 
tive, and  which  ought  not  to  be  product- 
ive on  another  trial  of  a  different  result 
Cody  V.  CovXy  &  aU.,        313 


2.  When  an  appellate  court  will  I 
a  judgment  and  order  a  new  trial.     See 
Appellate  Court,  No.  I,  2,  and 

8teven$onY,  Wallaee,  77 

Bank  of  Danville  v.  WaddiU,       448 

3.  The  rules  in  relation  to  new  trials, 
stated  in  Grayson* s  case,  6  Gralt.  712,  and 
Blosser  y,Harshbarger,  21  Gratt.  214,  ap- 
proved and  reaffirmed. 

Pry  or' s  case,         1 009 

4.  A  new  trial  will  be  granted. 

1.  Where  the  verdict  is  against  law. 
This  occurs  where  the  issue  inv<^vcs 
both  law  and  fact,  and  the  verdict  is 
against  the  law  of  the  case  npcm  the 
facts  proved. 

2.  Where  the  verdict  is  ccmtrary  to 
the  evidence.  Tl^s  occurs  where  the 
issue  involves  matter  of  fact  only,  and 
the  facts  proved  required  a  different  to"- 
dict  from  that  found  by  the  jury. 

3.  Where  the  verdict  is  without  evi- 
dence to  support  it.  This  occurs  where 
there  has  been  no  proof  whatever  oi  a 
material  fact,  or  not  sufficient  evidence 
of  the  fact  or  facts  in  issue. 

Idtm,         1009 

5.  Where  some  evidence  has  been 
given  which  tends  to  prove  the  fact  in  is- 
sue, or  the  evidence  consists  of  circum- 
stances or  presumptions,  a  new  trial  will 
not  be  granted  merely  because  the  court, 
if  upon  the  jury,  would  have  given  a  dif- 
ferent verdict.  To  warrant  a  new  trial  in 
such  cases,  the  evidence  should  be  plainly 
insufficient  to  warrant  the  finding  of  the 
jury.  Id^m,         1009 

6.  A  case  in  which  the  evidence  being 
wholly  circumstantial,  it  was  held  in  the 
appellate  court  to  be  plainly  insufficient  to 
warrant  the  finding  of  the  prisoner  guilty 
of  the  offence  charged  in  the  indictment. 

Idem,         1009 

NORFOLK  CITY. 

I,  The  city  of  Norfolk  is  the  owner  of 
the  ground  which  she  has  not  disposed 
of,  covered  by  water,  lying  between  Par- 
ker street  and  the  port  warden's  line,  both 
as  riparian  proprietor  and  as  having  had 
long  possession  thereof;  and  the  city  may 
maintain  an  action  of  unlawful  entry  and 
detainer  against  any  intruder  upon  said 
water  lots. 

Norfolk  City  v.  Cooke^         430 
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NOTICES. 

1.  A  notice  by  the  supervisors  of  a 
county  to  D  late  sheriff,  and  his  sureties, 
that  they  will  move  the  county  court  at  its 
November  term,  to  render  a  judgment 
against  them  for  the  sum  of  ^4,840.03, 
the  same  being  the  amount  of  said  D's 
deficiency  and  default  for  county  levies 
for  the  year  1869,  that  went  into  D's 
hands  as  sheriff  as  aforesaid,  and  which 
he  had  failed  to  account  for  kc,  is  suffi- 
ciently specific  and  definite  to  warrant  a 
judgment  thereon. 

Board  of  Supervisors  of  Wash- 
ington Co,  v.  Dunn  <Sr*  <j/r.,  608 

2.  The  rule  governing  notices  is,  that 
they  are  presumed  to  be  the  acts  of 
parties,  and  not  of  lawyers.  They  are 
viewed  with  great  indulgence  by  the 
courts,  and  if  die  terms  of  the  notice  be 
general,  the  court  will  construe  it  favora- 
bly, and  will  apply  it  according  to  the 
truth  of  the  case,  as  far  as  the  notice  will 
admit  of  such  application. 

Identy        608 
3   Where  a  notice  is  directed  by  the 
notary  to  endorsers  at  B,  it  may  bie  in- 
ferred that  the  endorsers  lived  at  B. 

Linkous  for  dtc. ,  v.  Hale  dk  als. ,    668 

OFFICERS. 

1.  QUiERE:  Whether  a  person  holding 
an  office  of  profit,  &c.,  under  the  United 
States  government,  is  eligible  to  an  office 
of  profit,  &c.,  under  the  state  government. 

Bunting  v.  Willis,  judge^         144 

2.  The  office  of  sheriff  conmiences  on 
the  1st  of  July.  If  a  person  holding  an 
•office  of  profit  under  the  government  of  the 
United  States,  is  elected  to  the  office  of 
sheriff,  which  is  an  office  of  profit  under 
the  state  government,  and  holds  his  office 
under  the  former  government  imtil  any 
time  during  the  1st  of  July,  he  thereby 
vacates  his  election  as  sheriff,  and  is  not 
entitled  to  qualify  as  such. 

Idem^        144 

3.  In  May  1875  B,  a  deputy  collector 
of  customs  at  Fortress  Monroe,  was 
elected  sheriff  of  E  county.  On  the  19th 
of  June  he  sent  in  his  resignation  of  his 
office  of  deputy  collector  to  his  principal 
at  Norfolk,  to  take  effect  on  the  30th  of 
June.  It  does  not  appear  that  his  resig- 
nation was  accepted,  or  that  official  ac- 
tionf  was  taken  upon  it  until  the  2nd  of 
July,  when  he  was  relieved  by  another 


officer  of  customs  from  Norfolk.  On  the 
28th  of  June  the  papers  of  the  American 
brig  K  were  placed  in  B*s  hands  for  clear- 
ance; and  nearly  all  the  papers  were 
completed  on  the  29th,  and  on  the  mom  • 
ing  of  the  1st  of  July  he  completed  the 
said  clearing  before  he  attempted  to  do 
any  act  as  sheriff.    Held  : 

1.  B  had  the  absolute  right  to  resign 
his  office  of  deputy  collector.  After 
such  resignation  becomes  complete  it 
cannot  be  withdrawn  even  with  the 
consent  of  the  government;  though  he 
may  receive  a  new  appointment,  which 
may,  perhaps,  be  given  to  him  in  the 
form  of  withdrawal  by  consent  of  his 
resignation  of  the  office. 

Identj        144 

2.  But  a  prospective  resignation  may 
be  withdrawn  at  any  time  before  it  is 
accepted;  and  after  it  is  accepted,  it 
may  be  withdrawn  by  the  consent  of 
the  authority  accepting,  where  no  new 
rights  have  intervened. 

Idemt        144 

3.  The  act  of  B,  in  clearing  the  brig 
K  on  the  ist  of  July,  could  only  have 
been  done  by  withdrawing  his  resigna- 
tion, so  long  as  it  was  necessary  for  that 
purpose;  and  he  in  fact  was  not  re- 
lieved imtil  July  2d.  He  was  therefore 
disqualified  from  holding  the  office  of 
sheriff  under  his  election  in  the  month 
of  May.  Jdenty  144 
4.  On  the  25th  of  June  B  qualified  as 

sheriff  of  E,  by  taking  the  oath  of  office, 
and  entering  into  bond  with  sureties  be- 
fore the  county  court.  At  the  same  term 
of  the  court,  T  claiming  to  be  sheriff  of 
E,  moved  the  court  to  set  asidfe  the  order 
qualifying  B  as  sheriff;  and  B  appearing, 
sifter  hearing,  the  court  set  aside  the  order 
and  the  bond  of  B,  and  admitted  T,  who 
was  sheriff  the  previous  year,  to  qualify 
as  sheriff.  B  thereupon  applied  to  the 
judge  of  the  circuit  court  for  a  mandamus 
to  the  judge  of  the  county  court  to  restore 
him  to  the  office.    Held  .- 

1.  It  was  competent  for  th^  county 
court  of  E,  at  tne  same  term,  to  set 
aside  the  order  admitting  B  to  qualify 
as  sheriff  and  his  bond. 

Idem^         144 

2.  It  was  competent  for  the  county 
court  to  refuse  to  admit  B  to  qualify  as 
sheriff  when  he  held  a  lucrative  office 
under  the  government  of  the  United 
States.  Idem^        144 
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3.  If  B  is  not,  and  was  not  when  he 
obtained  the  rule  for  a  writ  of  manda- 
musy  entitled  to  the  office  of  sheriff,  he 
cannot  be  admitted  or  restored  to  it  on 
such  writ,  even  though  the  county 
court  had  no  authority  to  annul  the 
order  admitting  him  to  qualify  as 
sheriff,  or  to  have  refused  originally  to 
admit  him.  Jdem^         144 

OYSTERS. 

1.  The  act  of  March  14th,  1872,  in  re- 
lation to  oysters,  was  repealed  by  the  act 
of  April  1873,  on  the  same  subject.  And 
by  this  last  act  non-residents  of  the  state 
were  not  prohibited  from  planting  oys- 
ters in  the  waters  of  Virginia. 

McCreadys  case,        982 

2.  The  act  of  April  i8th,  1874,  Sess. 
Acts  of  1874,  ch.  214,  J  22,  p.  243,  which 
forbids  the  planting  of  oysters  in  the 
waters  of  the  state,  by  any  person  not  a 
resident  of  the  state,  is  a  constitutional 
act,  not  in  conflict  with  either  article  i,  J 
8,  or  article  4,  J  2,  of  the  constitution  of 
the  United  States. 

McCreadys  case^        985 

PAROL  EVIDENCE. 

I.  When  parol  evidence  inadmissible. 
See  Evidence,  No.  5,  9,  and 

Miller  v.  Fletcher  &^  als.,  403 

Colhoun  &  Cowan  v.  Wilson^       639 

PARTIES. 

1.  In  a  suit  by  a  holder  of  a  negotiable 
note  to  subject  the  estate  of  a  deceased 
endorser  t6  satisfy  it,  under  the  circum- 
stances of  the  case,  the  representatives  of 
the  deceased  maker  and  of  a  deceased 
endorser  should  be  parties,  though  both 
of  them  died  insolvent. 

Duerson^sadmW  v.  Alsop  &*  als,,  229 

2.  See  /Railroad  Company,  No.  8,  and 
The  Winch,  <Sr*  Stras.  R.    R, 

Co,  6*  al.  V.  Colfert  <Sr*  al.,        777 

PARTNERS. 

I.  R,  J  &  G  form  a  partnership  for  the 
manufacture  of  tobacco,  and  by  their  arti- 
cles G  is  to  contribute  money  which  is  to 
be  placed  to  his  credit  and  to  bear  interest 
at  SIX.  per  cent,  per  annum.  And  to  pro- 
tect G  against  any  losses  which  may  arise 
from  the  business,  "  they  hereby  pledge 


and  assign  to  him  all  the  present  and  future 
interest  in  the  stock,  niachinery,  fixtures 
and  claims  of  the  concern."  G  put  in 
#4,200.  About  the  commencement  of  the 
partnership  they  bought  machinery,  &c. 
giving  notes  of  the  firm,  secured  by 
deed  of  trust  upon  the  machinery,  Ac. 
The  firm  failed,  and  the  trustee  sold  the 
machinery,  &c,,  and  after  satisfying  the 
trust  there  was  a  balance  left.  On  a  con- 
test between  the  creditors  of  the  firm  and 
G— Held: 

1.  The  property  never  having  passed 
to  the  separate  possession  of  G,  but  re- 
maining in  the  possession  of  the  part- 
nership, the  unrecorded  executory 
agreement  aforesaid  is  fraudulent  as  to 
the  creditors  of  the  firm  without  notice. 

Grcuswitt^s  assignee  v.  Connolly 
dt  als.,  19 

2.  About  the  time  the  firm  failed,  to 
secure  G  for  his  advances,  they  made  a 
note,  payable  to  their  own  order,  for 
;^,50o,  secured  by  deed  of  trust  on  the 
machinery,  &c. ;  but  the  note  was  not 
endorsed  or  delivered  to  G.  The  note 
not  having  been  endorsed  or  delivered 
to  him  by  the  other  partners,  though  he 
took  possession  of  it  after  the  di^lu- 
tion,  G  is  not  entitled  to  it.  It  creates 
no  liability  without  negotiation,  and 
neither  G  nor  either  of  his  partners 
could  afterwards  negotiate  it;  and  con- 
sequently the  deed  made  to  secure  it  is 
a  nullity.  Idem,         19 

PATENTS. 

I.  A  patent  for  land  constituting  a  part 
of  the  bed  of  a  navigable  river,  convejrs 
no  title  to  it. 

Norfolk  city  v.  Cooke,         430 

PAYMENTS— Priority  of. 

1.  Creditors  at  large  who  file  a  bill  to 
set  aside  a  conveyance  of  land  as  fraudu- 
lent, and  succeed,  have  a  lien  on  the 
land  for  their  debts  from  the  filing  of  their 
bill. 

Wallace* s  admW  <j&  cUs,  v.  Trea- 
kle  <fe  als.,  479 

2.  The  deed  of  H  for  land  is  set  aside 
as  fraudulent  at  the  suit  of  some  of  his 
creditors,  and  there  is  a  decree  after  the 
death  of  H,  for  the  sale  of  the  land,  and 
for  accoimt  of  the  debts  of  H  and  their 
priorities.  The  report  shows  that  there 
was  one  judgment  against  H  before  the 
deed  was  made.    Some  of  the  plaintiflis 
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in  the  bill  were  creditors  by  judgment, 
one  a  creditor  at  large;  a  number  came 
in  by  petition  before  the  decree;  and  a 
number  came  in  before  the  commissioner 
and  by  petition  after  the  decree.  In  dis- 
tributing the  fund  it  is  to  be  applied :  ist, 
to  pay  the  judgment  recovered  before  the 
deed  was  made ;  2nd,  to  the  judgments 
recovered  before  the  bill  was  fil^ ;  3d, 
to  the  creditors  at  large  who  joined  in  the 
bill ;  4th,  to  the  creditors  by  petition  be- 
fore the  death  of  H,  in  the  order  in  which 
their  petitions  were  filed;  5th,  to  the 
other  creditors,  pro  rata. 

Idem,  479 
3.  K  made  a  deed  to  F  conveying  a 
tract  of  laud  in  trust  to  secure  the  piu:- 
chase  money  of  the  land,  evidenced  by 
five  bonds,  payable  at  different  periods  to 
R,  the  vendor.  R  first  assigned  the  bond 
payable  second  in  date  to  M ;  next  he  as 
signed  the  bond  payable  first,  to  McG,  and 
afterwards  he  assigned  the  last  three  to  G. 
The  land  when  sold  did  not  produce  suf- 
ficient to  pay  all  the  bonds.  Held  :  The 
bond  assigned  to  M,  the  first  assignee,  is 
to  be  first  paid ;  then  the  bond  assigned 
to  McG,  the  second  assignee,  and  the  bal- 
ance, if  any,  is  to  be  paid  to  G,  the  last 
assignee. 

Gordon  v.  Fitzhugh  <fe  als,^        835 

PERJURY. 

I.  S  is  examined  as  a  witness  against 
T  charged  with  the  crime  of  rape.  He  is 
asked  if  he  and  T  had  not  agreed  to 
commit  the  rape,  and  if  he  did  not  hear 
the  cries  of  the  girl  whilst  T  had  her  in 
the  bushes;  and  he  denies  both.  The 
examination  is  interrupted  for  a  few 
minutes,  and  the  witness  is  retired  into 
another  room,  when  he  states  to  two  of 
the  ofiicers  and  another  person  that  to 
help  T  he  had  sworn  falsely ;  and  when 
his  examination  is  resumed  he  says,  that 
he  and  T  had  agreed  to  commit  the  rape, 
and  that  he  did  hear  the  cries  of  the  girl. 
S  is  then  indicted  for  perjury  in  making 
his  first  statement  There  is  no  evidence 
against  him  but  his  own  statements. 
Held|:  His  own  statements  are  not  suffi- 
cient to  convict  him. 

Schwartzes  case,        1025 

PLEADINGS. 

I.  C  executes  a  bond  to  H,  executor  of 
£,  and  commissioner  under  a  decree  of 


the  circuit  court  of  H,  in  the  case  of  H 
and  R,  with  condition  reciting  that  C  has 
borrowed  of  H,  executor  and  commis- 
sioner as  aforesaid,  the  sum  of,  <j^c.,  of  the 
money  of  his  testator's  estate,  which,  by 
the  decree  aforesaid,  he  is  authorized  to 
put  out  at  interest,  &c.  In  an  action  on 
this  bond  by  H  against  C,  not  averring 
any  order  of  the  court  authorizing  H  to 
collect  the  money,  upon  demurrer  held 
the  declaration  b  sufficient. 

Cabell  <Sr*  als,  v.  Cox,         182 

2.  What  a  good  plea  in  abatement. 
See  Abatement,  No.  I,  and 

Warren  v.  Saunders,        259 

3.  In  debt  upon  a  note,  defendant 
pleads  that  stock  had  been  pledged  to 
plaintiff*  as  security  for  the  debt,  and  re- 
mained in  the  exclusive  management, 
custody  and  control  of  the  plaintiff;  and 
that  the  plaintiff  had  so  carelessly  and 
improvidently  managed  and  controlled 
said  stock  that  it  had  become  utterly 
worthless.  The  plea  is  bad,  because  it 
does  not  set  forth  and  show  what  acts  the 
plaintiff  had  done,  or  omitted  to  do,  in 
regard  to  the  stock ;  which  acts  were  in- 
tended  to  be  complained  of  in  the  plea. 
It  does  not  therefore  sufficiently  appear 
whether  such  acts  or  omissions  constitute 
a  good  defense  to  the  action. 

Richardson  v.  Ins,  Co,  of  Val- 
ley of  Va,,  749 

4.  If  the  plea  had  said  that  the  plain- 
tiff did  not  sell  the  stock,  or  have  it  sold, 
but  retained  possession  of  it  until  it 
perished  in  consequence  of  the  war,  it 
would  not  have  been  a  I^[al  bar  to  the 
action.  The  stock  being  a  mere  pledge 
or  collateral  security  for  the  debt,  the 
plaintiff  might  have  sold  it,  but  was  not 
bound  to  do  so ;  at  least  without  being 
required  by  the  defendant.     Idem,     749 

PLEADING — In  Criminal  Cases. 

« 

1.  On  the  arraignment  of  a  prisoner  on 
a  charge  of  felony,  he  files  a  special  plea, 
to  which  the  attorney  for  the  common- 
wealth files  a  special  replication;  and  to 
this  replication  Uie  prisoner  demurs.  The 
demurrer  being  overruled,  the  prisoner 
cannot  rejoin  to  the  replication  without 
withdrawing  his  demurrer. 

Pages  case,        954 

2.  A  prisoner  indicted  for  felony  files 
a  plea  of  autrefois  acquit,  and  makes 
the  record  of  his  former  trial  part  of  his 
plea;  and  he  avers  that  the  offence  for 
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which  he  is  then  on  trial,  and  the  evi- 
dence necessary  to  convict  him  on  the 
present  indictment,  if  introduced,  would 
have  convicted  him  on  the  first  trial.  The 
attorney  for  the  commonwealth  replies 
that  there  is  no  record  of  the  trial  of  the 
prisoner  for  the  same  identical  felony  and 
offence  charged  in  the  indictment  on 
which  the  prisoner  is  then  arraigned. 
The  replication  denies  one  of  the  essen- 
tial averments  of  the  plea,  viz :  that  the 
offence  was  the  same  as  that  for  which 
the  prisoner  had  been  before  tried ;  and 
is  therefore  a  good  replication  to  the  plea. 
Idem^  954 
3.  In  such  a  case  it  would  not  have 
been  proper  to  traverse  the  all^ation  that 
the  evidence  necessary  to  convict  him, 
&c.  The  two  indictments  being  for  simi- 
lar offences,  and  in  the  same  words,  ex. 
cept  as  to  time,  which  is  immaterial,  of 
course  the  same  facts  which  sustain  the 
one  would,  standing  by  themselves,  sus- 
tain the  other.  But  when  it  is  averred 
and  shown  that  the  two  offences,  though 
similar,  are  not  in  fact  the  same,  but  diff- 
erent offences,  all  foundation  for  the  plea  is 
taken  away.  Idem^        954 

POWERS. 

1.  See  Forfeitures,  No.  i,  and 
Silliman  df  als.  v.  Fred,,  Or, 

<Sr*  Char.  R,  R,  Co,,  119 

2.  Persons  dealing  with  corporations 
must  take  notice  of  what  is  contained  in 
the  law  of  their  organization ;  and  they 
must  be  presumed  to  be  informed  as  to 
the  restrictions  annexed  to  the  grant  of 
power  by  the  law  by  which  the  corporation 
IS  authorized  to  act.  Idem,        119 

3.  In  all  cases,  even  in  cases  of  nego- 
tiable instruments,  a  party  contracting 
with  an  agent  must  enquire  into  his  au 
thority;  and  either  a  state  or  a  corpora- 
tion is  bound  only  when  its  agents  keep 
within  the  limit  of  their  authority. 

Idem,        119 

PRACTICE— AT  Common  Law. 

I.  If  upon  a  trial,  instructions  are  given 
to  the  jury,  to  which  no  exception  is  tak- 
en, and  after  a  verdict  a  motion  is  made 
for  a  new  trial,  on  the  ground  of  misdi- 
rection, as  well  as  that  the  verdict  is  con- 
trary to  the  evidence,  it  is  the  duty  of  the 
court  of  trial  to  consider  the  correctness 
of  the  instructions;  and  if  of  opinion  that 


they  are  not  correct,  and  were  calculated 
to  mislead  the  jury,  to  set  aside  the  ver- 
dict and  grant  a  new  trial;  and  an  a{^>el- 
late  court  will  supervise  its  action  in  thb 
respect. 

Stevenson  v.  Wallace,         77 

2.  A  discontinuance  of  the  cause  as  to 
one  of  the  defendants,  by  the  coun^  of 
the  plaintiff,  is  not  a  retraxit,  A  retraxit 
can  only  be  entered  by  the  plaintiff  in 
person,  and  in  open  court 

MvM  <&  dUv,  Farmers  Bank  cf 
Virginia,  252 

3.  A  summons  in  debt  is  served  on  the 
defendant  on  the  3d  of  February,  and 
there  is  a  final  judgment  by  default  on  the 
3d  of  March.  Under  ihe  stutute  the 
day  of  the  service  of  the  process  may  be 
counted,  and  therefore  thirty  days  had 
elapsed  between  the  service  of  the  process 
and  the  judgment,  and  it  is  a  valid  judg- 
ment 

TumbuU,for  (be.  v.  TJiompaon 
iStaU,,  306 

4.  Process  against  a  high  sheriff  may  be 
served  upon  him  by  his  deputy,  and  if 
he  makes  no  objection  to  it  at  the  time, 
a  judgment  by  default  against  him  is 
vaUd.  Idem,        306 

5.  A  personal  privil^e  of  a  defendant 
in  debt  of  which  the  court  cannot  ex  of- 
ficio take  notice,  must  be  set  up  daring 

the  pendency  of  the  proceedings. 

Idem,         306 

6.  A  verdict  should  not  be  set  aside  on 
the  ground  of  after  discovered  evidence, 
where  it  is  merely  cimiulative  and  corrob- 
arative,  and  which  ought  not  to  be  pro- 
ductive on  another  trial  of  a  different 
result. 

Cod^  V.  Conly  &  als.,        313 

7.  In  an  action  at  law,  which  is  sub- 
mitted to  the  judgment  of  the  court  with- 
out a  jury,  the  court  renders  a  judgment, 
to  which  one  party  excepts;  and  it  being 
near  the  end  of  the  term,  the  court  gives 
the  counsel  time  until  the  first  day  of  the 
next  term  to  prepare  the  bill  of  excq>- 
tion;  but  the  judgment  is  entered.  "Die 
court  cannot  give  such  leave,  and  the  bill 
of  exception  cannot  be  made  a  part  of  the 
record.  Winston  v.  Giles,        530 

8.  Even  if  the  court  had  authority  to 
give  the  time  until  a  day  certain  in  the 
next  term,  to  prepare  the  biU  of  excep- 
tion, if  it  is  not  tendered  to  the  court  on 
that  day,  it  cannot  afterwards  be  received. 

Idem,        53a 

9.  In  cases  when  it  may  be  important 
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to  give  time  until  the  next  term  to  pre- 
pare the  bill  of  exception,  the  case  should 
oe  kept  open,  and  the  judgment  should 
not  be  entered  until  the  next  tenn. 

Idem,        530 

10.  An  action  is  brought  in  a  county  in 
which  the  defendant  does  not  reside,  and 
process  is  sent  to  the  county  of  his  resi- 
dence and  served  by  the  sheriff  of  that 
county.  The  action  should  be  dismissed 
from  the  docket  on  motion  of  the  defend- 
ant, the  statute  providing  that  when  an 
action  is  brought  where  the  cause  of  ac- 
tion arose,  process  shall  not  be  directed  to 
an  officer  of  another  county  or  corpora- 
tion, than  that  wherein  the  action  was 
brought.       Warren  v.  Saunders,        259 

11.  See  continuance  of  a  cause.  No.  I, 
2,  3,  and  Harman  v.  Howe,        670 

PRACTICE— In  Chancery. 

1.  When  legatees  may  have  a  decree 
against  the  sureties  of  a  deceased  execu- 
tor, before  proceeding  against  his  heirs. 
See  Executors  &  Administrators,  No  I, 
and        Lacy  v.  Stamper  <Sr»  ah.,  42 

2.  When  there  may  be  a  joint  decree 
against  the  administrator  of  a  deceased 
executor  and  his  sureties. 

See  Idem,        42 

3.  Though  a  creditor  files  a  bill  to  sub- 
ject the  personal  and  real  estate  of  kis 
deceased  debtor  to  the  payment  of  his 
debt,  saying  nothing  of  other  creditors, 
yet  if  he  prays  that  the  administration  ac- 
count may  be  settled,  that  an  accoimt  of 
all  debts  and  liabilities  of  the  estate  may 
be  taken,  and  their  priorities  fixed,  that 
the  amount  and  value  of  the  real  estate 
may  be  ascertained,  and  all  other  ac- 
coimts  and  orders  which  are  proper  may 
be  taken  and  made,  this  is  a  creditor's 
bill. 

Duerson^s  adm'r  v.  Alsop  &*  als.,    229 

4.  Under  such  a  prayer  a  decree  for  a 
general  account  may  be  made;  all  of  the 
creditors  permitted  to  come  in  and  prove 
their  debts,  and  an  order  entered  staying 
all  other  suits;  and  all  the  assets  admin - 
istered  in  the  one  suit        Idem,        229 

3.  Although  a  bill  is  in  behalf  of  all 
creditors,  it  is  yet  under  the  control  of 
the  party  bringing  the  suit,  at  least  until 
there  is  a  decree  Tor  an  account.  And  if 
his  claim  is  proved  or  admitted,  and  the 
executor  confesses  assets,  the  plaintiff 
may  at  the  hearing  have  a  decree  for  pay- 


ment; and  he  is  not  compelled  to  take  a 
decree  for  an  account.         Idem,        229 

6.  Upon  a  decree  by  default,  there  may 
be  a  petition  for  a  rehearing  or  a  bill  of 
review ;  and  if  necessary  a  bill  of  review 
may  be  treated  as  a  petition  for  a  rehear- 
ing. 

Sands  v.  Lynham,  escheator,        29 1 

7.  Under  the  circumstances  the  couit 
refused  to  set  aside  a  sale  of  land  under 
a  decree,  though  the  sale  was  made  be- 
fore the  account  of  debts  was  taken. 

Wallaces    adm^r    <fc    als,     v. 
Treakle  &  als.,  479 

8.  When  the  invalidity  of  an  award, 
which  is  relied  upon  in  Uie  bill,  ma^  be 
set  up  in  the  answer,  and  a  cross  bill  is 
unnecessary  for  the  purpose  of  avoiding 
it.     See  Injunctions^  No.  i ,  and 

Tatev,  Vance,        571 

9.  When  the  court  may  appoint  a  re- 
ceiver of  ward's  estate,  though  there  is  a 
guardian,  who  is  wholly  unfit  for  the 
office.  See  Guardian  i  Ward,  No.  2, 
and         Sage  d  als.  v.  Hammonds,    65 1 

10.  When  the  court  may  make  a  de- 
cree against  a  guardian  without  an  ac- 
count. See  Guardian  <&  Ward,  No.  3, 
and  Idem,        651 

11.  Under  a  decree  in  a  pending  cause 
an  executor  invests  a  large  amount  of  as- 
sets in  confederate  bonds.  There  is  an 
appeal  from  subsequent  decrees  in  the 
cause  by  legatees  and  next  of  kin,  and 
the  court  of  appeals  settles  various  ques- 
tions between  legatees  and  next  of  kin, 
and  affirms  the  decrees  in  all  other  re- 
spects. And  on  motion  of  the  next  of  kin 
it  was  added  that  this  decree  should  not 
prevent  the  next  of  kin  from  asserting  by 
proper  proceedings  any  claim  they  may  he 
advised  to  assert  against  the  executor  on 
account  of  his  transactions  as  such  execu- 
tor.   Held  : 

1.  The  decree  of  the  court  of  appeals 
does  not  conclude  enquiry  as  to  the 
moneys  invested  in  confederate  bonds ; 
but  under  the  reservation  in  the  de- 
cree this  may  be  done. 

Young  <&  wife  &  als,  v.  CabeWs 
ex' or  dk  als.,  761 

2.  To  make  the  enquiry  the  next  of 
kin  should  file  a  cross  bill,  raising  the 
Question  of  the  executor's  liability  for 
the  money  so  collected  and  invested  by 
him.  Idem,        761 

3.  A<;  to  another  claim  of  the  testa- 
trix which  was  lost,  that  having  been 


Digitized  by 


Google 


1064 


INDEX. 


passed  upon  by  the  court,  cannot  be 
enquired  into  again.         Idem^        j^\ 

12.  How  creditors  of  a  raibroad  com- 
pany may  subject  the  road,  &c.,  to  the 
payment  of  their  debts.  See  Railroad 
Companies,  Nos.  5, 6,  7,  8,  and 

The  Winch.  &  Strasb.  R.  R.  Co. 
&  al.  V.  Col/er/  <&  al.  777 

13.  There  are  two  devisees,  one  of 
whom  owns  one  fourth  of  a  tract  of  land, 
and  the  other  three- fourths;  and  the  land 
is  held  liable  to  pay  a  debt  of  their  testa- 
tor. The  decree  should  be  separate 
against  each  for  the  payment  of  his  pro 
rata  share  of  the  debt,  with  a  reservation 
tr»  the  plaintiff  to  proeed  against  him  for 
so  much  of  the  share  of  the  other  as  can- 
not be  made  out  of  that  other's  land. 

Pugh  &  al.  V.  Russell  <fe  als,,        789 

14.  For  the  grounds  on  which  a  judi- 
cial sale  of  real  estate  will  be  set  aside  or 
confirmed.  See  Judicial  Sales,  passim, 
and 

WaUaee's  adn»r  &  a&.  v.  Trta- 

kle  <&  ah.,  479 

Brock  V.  Rice  <£  a2«.,  812 

15.  In  an  injunction  case,  the  defend- 
ant only  asking  a  dissolution  of  the  in- 
junction, and  dismissal  of  the  bill,  may 
rely  in  his  answer  upon  the  invalidity  of 
an  award  on  which  plaintiff  rests  his  case, 
and  it  is  not  necessary  to  file  a  cross  bill 
for  the  purpose  of  avoiding  it. 

Tate  V.  Vance,        57 1 

16.  A  vendor  of  land,  who  has  retained 
the  title,  files  a  bill  against  the. widow 
and  infant  children  of  the  vendee,  for  a 
sale  of  the  land  to  satisfy  his  debt.  The 
widow  answers,  claiming  dower  in  the 
land  subject  to  the  vendor's  lien.  Judg- 
ment creditors  of  the  vendee  may  make 
themselves  parties  to  the  cause,  and  have 
the  land,  subject  to  the  vendor's  lien  and 
the  widow's  dower,  applied  to  the  pay- 
ment of  their  debts. 

Simmons  v.  Lyles  <Sr»  als.,        922 

17.  In  such  case  the  debt  of  the  ven- 
dor is  ascertained,  and  a  commissioner  is 
appointed  to  sell  the  land.  He  reports 
that  a  friend  of  the  widow  and  children 
of  the  vendee  has  paid  to  the  vendor  his 
debt,  and  therefore  he  did  not  sell  the 
land.  The  vendor  then  ceases  to  be  in- 
terested in  the  case,  and  it  becomes  the 
suit  of  the  creditors  of  the  vendee. 

Idem,        922 

18.  In  such  a  case  a  commissioner  is 
directed  to  settle  the  account  of  the  ad- 
ministrator of  the  vendee,  to  take  an  ac- 


count of  the  vendee's  debts  and  their  -pn- 
orities,  and  also  of  the  present  value  of 
the  widow's  dower  in  the  land;  and  be- 
fore the  commissioner  makes  report  the 
court  decrees  a  sale  of  the  land.    Helx»  : 

1.  It  was  premature  to  decree  a  sale 
of  the  land  before  the  debts  of  the  ven- 
dee and  their  priorities  were  ascertain- 
ed, and  a  settlement  of  the  administra- 
tion account  was  made. 

Idem^         ^zz 

2.  It  was  also  error  to  decree  a  sale 
of  the  land  until  the  widow's  dower 
was  assigned  to  her  in  kind,  or  it  was 
ascertained  that  it  could  not  be  so  as- 
signed, and  a  moneyed  compensation  to 
her  in  lieu  of  her  dower  had  been  as- 
certained. Idem,        922 

PRACTICE— In  Criminal  Cases. 

See  Criminal  Jurisdiction  and  Pr^ 
ceedings, 

PROCESS. 

See  Practice  at  Common  Law^  No.  3, 
4,  10,  and 

Turnbull,for  &c.^  v.  Thompson 

&  als.,  506 

Warren  v.  Saunders,  259 

PROHIBITION. 

1.  For  the  purposes  for  which,  and  the 
principles  upon  which,  writs  of  prohibi- 
tion will  be  awarded,  see  opinion  of 
Chrutian,  J.,  in 

Saperviiore  of  Bedford  v.  Wtng- 
Held,  /.,  329 

2.  The  board  of  supervisors  of  a  coun- 
ty order  that  one  of  the  jury  rooms  at- 
tached to  the  courthouse  shall  be  prepared 
to  be  used  as  a  part  of  the  clerk's  oflice 
of  the  county  court;  and  this  order  is  a|>- 
proved  by  the  county  court.  The  judge 
of  the  circuit  court  thereupon  makes  a 
rule  upon  the  board  of  supervisors  to  show 
cause  why  they  shall  not  be  restrained 
from  making  the  changes  in  the  room. 
This  court  will  not  restrain  him  by  pro- 
hibition from  proceeding  under  the  rule; 
but  the  board  should  make  their  defence 
in  the  circuit  court:  and  any  error  of  the 
judge  in  that  proceeding  may  be  corrected 
by  writ  of  error  to  this  court. 

Jrfem,        329 
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PROMISSORY  NOTES. 

1.  In  relation  to  negotiable  paper,  the 
Tights  and  obligations  of  the  parties  are 
governed  by  the  law  as  it  was  when  the 
contract  was  made,  and  not  by  the  law  as 
it  was  when  the  paper  becomes  payable. 

DttersofCs  adm^or  v.  Alsop  <fe  a/r.,     229 

2.  The  ordinance  of  the  Virginia  con- 
vention of  the  24th  of  June  1861  dis- 
pensed  with  demand,  protest  and  no- 
tice upon  all  checks,  bills,  and  notes 
payable  at  a  bank  located  in  any  city  or 
town,  if,  at  the  time  of  the  maturity  of 
such  instruments,  the  town  or  city  was  oc- 
cupied, invested  or  access  thereto  inter- 
rupted, by  the  public  enemy.  By  an  act 
of  the  legislature,  passed  on  the  loth  of 
May  1862,  the  ordinance  was  amended  so 
as  to  require  notice  of  the  dishonor  of 
the  bill  or  note  to  be  given  within  ten 
days  after  the  removal  of  the  obstruction 
■created  by  the  presence  of  the  enemy. 
A  note  was  made  and  endorsed  on  the 
nth  of  December  i86i,  payable  &c.,  at 
a  bank  in  Fredericksburg,  in  six  months. 
When  it  fell  due  the  town  of  Fredericks- 
burg was  in  possession  of  the  United 
States  forces ;  but  they  left  a  few  months 
afterwards;  but  no  notice  was  given  at 
any  time  to  the  endorsers.  The  rights 
and  obligations  of  the  parties  are  gov- 
erned by  the  ordinance,  which  was  in 
operation  when  the  note  was  made  and 
endorsed,  and  notice  of  non-payment  was 
not  necessary  to  bind  the  endorsers. 

Idem,        229 

3.  The  holder  of  a  note  endorsed  for 
the  accomodation  of  the  maker  which  fell 
due  in  June  1862,  gives  no  notice  that  he 
holds  It  to  one  of  the  endorsers,  who 
died  in  1863,  or  to  his  respresentative  un- 
til 1870,  makes  no  effort  to  collect  it  of 
the  maker,  though  down  to  1868  he  was 
able  to  pay  it,  and  died  insolvent  in  1870; 
and  waits  until  the  other  endorser  is  dead 
insolvent.  Under  these  circumstances  the 
presumption  that  the  holder  of  a  note  is  a 
holder  for  value  fails,  and  he  must  show 
he  gave  value  for  it.  Idem,        229 

4.  In  such  a  case,  in  a  suit  by  the 
holder  of  a  note  to  subject  the  estate  of  a 
deceased  endorser  to  satisfy  it,  the  repre- 
sentatives of  the  deceased  maker  and  of 
another  endorser  should  be  made  parties. 

Idem,        229 

5.  In  debt  against  the  endorsers  of  a 
protested  note  discounted  at  a  bank  at  C, 

Vol.  XXVII — 184 


the  protest  of  the  notary  states  that  "  he 
placed  in  the  post-office  of  this  place,  four 
written  notices,  one  directed  to  the  payer, 
and  one  directed  to  H  and  L  at  B,  Va.,  en- 
dorsers, informing  them,  &c.  On  demurrer 
to  the  evidence.  Held:  The  jury  would 
have  been  warranted  to  infer  from  the 
evidence,  that  the  residence  of  the  de- 
fendanls  was  in  B;  and  upon  demurrer 
to  evidence  the  court  must  make  the  same 
inference. 

Linkous  for  <fer.  v.  Hale  <&  a/.,        668 

PROPERTY    OF  THE    STATE    OF 
VIRGINIA. 

I.  The  navigable  waters  and  the  soil 
under  them  wiSiin  the  territorial  limits  of 
the  state  are  the  property  of  the  state,  to 
be  controlled  by  the  state  at  its  own  dis- 
cretion, for  the  benefit  of  the  people  of 
the  state ;  only  so  as  not  to  interfere  with 
the  authority  of  the  government  of  the 
United  States  in  regulating  commerce  and 
navigation.         McCready's  case,        985 

PUBLIC  BUILDINGS. 

1.  A  judge  of  a  circuit  court  has  au- 
thority to  control  the  courthouse  in  which 
he  administers  justice,  to  the  extent,  at 
least,  of  preventing  any  interference  with 
the  discharge  of  the  public  business,  and 
of  having  necessary  jury  ix^oms  and  other 
conveniences  for  the  purpose. 

Swpervisors  of  Bedford  v.  Wvng- 
field,  judge,  329 

2.  When  there  is  any  such  interference 
by  the  board  of  supervisors  of  a  cdVmty, 
or  any  one  else,  the  judge  certainly  has 
the  right  to  enquire  into  it  If  in  doing  so 
he  violates  the  law,  or  infringes  upon  the 
rights  of  others,  his  action  may  be  cor- 
rected by  a  writ  of  error.  But  it  is  not  a 
case  in  which  prohibition  will  lie. 

Idem,        329 

PUBLIC  LAW. 

1.  See  TnuU  <fe  Tnuteet,  No.  3,  and 

Walker  v.  Beauehler,        5 1 1 

2.  See  Interest,  No.  2, 3,  and 

Idem,  511 

Fred  &  aX.  v.  Dixon,        541 

3.  See  CorporatwM,  No.  7,  and 
Eastern    Lunatic   Asylum   v. 

QarreU,  163 


Digitized  by 


Google 


1066 


INDEX. 


RAILROAD  COMPANIES. 

1.  What  property  of  the  Chesapeake 
and  Ohio  raihoad  company  is  subject  to 
taxation  by  the  state.  See  Thxes  ^  Thx- 
aiion.  No.  3,  and 

CommonvoeaUh  v.  Chu,  A  Ohio 
R.  R.  Co.,  344 

2.  A  railroad  company  running  its  cars 
through  a  populous  street  of  a  city,  on 
which  many  children  live,  must  omit 
nothing  which  can  be  done  by  the  com- 
pany and  its  agents  to  prevent  injury  to 
children  on  the  street 

Norfolk  <&  Pet.  R.  R.  Cb.  v. 
Ormtby,  455 

3.  A  child,  two  years  and  ten  months 
old,  cannot  be  capable  of  contributory 
negligence,  so  as  to  relieve  a  railroad 
company  from  liability  for  its  own  negli- 
gence. Idem,        455 

4.  Negligence  of  a  parent  or  guardian 
of  an  infant  child,  injured  by  a  railroad 
car,  cannot  constitute  contributory  negli- 
gence on  the  part  of  the  child  so  as  to 
exonerate  the  company.       Idemt        455 

5.  On  a  creditor's  bill  against  a  rail- 
road company,  some  of  the  debts  proved 
are  under  ^$500,  but  there  is  one  for 
$1,1 17.60  proved  before  the  commissioner, 
and  the  decree  of  the  circuit  court  is  in 
favor  of  all  of  them  against  the  company. 
An  appeal  by  the  company  brings  up  all 
of  them;  and  this  court  will  pass  upon 
all. 

The   Winch.    &  Strasb.  JR.  R, 
Co.  6-  al.  V.  Coifert  &  aL^        777 

6.  The  road  and  franchises  of  the 
comp>any  are  liable  for  the  payment  of 
judgiftents  recovered  against  the  com- 
pany. Jdem^        777 

7.  It  appearing  from  the  report  of  the 
commissioner  that  the  annual  rent  of  the 
railroad  is  $37,000,  and  the  debts  proved 
are  but  ^1,286.91,  the  road  should  be 
leased  out  for  the  shortest  period  for 
which  a  sufficient  rent  may  be  obtained 
to  pay  the  debts  and  costs  of  the  suit 
And  if  to  accomplish  this  object  it  is  ne- 
cessary to  lease  the  road  for  a  term  which 
will  yield  in  rents  a  sum  far  exceeding 
the  amount  of  the  judgments,  and  cannot 
be  leased  at  all  for  a  shorter  term,  the 
creditors  are  entitled  to  have  it  leased  for 
the  longer  term.  Idemt        ITI 

8.  It  appearing  that  another  railroad 
company  i$  in  possesion  of  the  road,  it  is 
proper  to  make  said  company  a  party  to 
the  suit,  to  ascertain  her  interest  in  it; 


and  that  company  not  responding  or 
showing  what  its  interest  is,  a  decree  for 
leasing  the  road  may  be  made. 

IcUm^        777 

.      REMOVAL  OF  CAUSES. 

1.  In  an  action  upon  a  policy  of  insur- 
ance by  a  citizen  of  the  state  oif  Vijrginia, 
against  a  foreign  insurance  company  do- 
ing business  in  this  state,  the  foreign  cor- 
poration is  quod  hoc  domiciled  in  the 
state  by  virtue  of  the  statutes  authorizing 
the  company  to  do  business  here,  smd  is 
not  entitled  under  the  act  of  congress  k£ 
1867,  to  have  the  cause  removed. 

Continental  Ins.  Co.  v.  Kasey^         216 

2.  After  a  trial  of  an  action  at  law,  and 
a  new  trial  directed  by  the  appellate  court, 
a  party  is  not  entitled,  under  the  act  of 
congress  of  1867,  to  have  the  cause  re- 
moved to  the  United  States  court,  upon 
the  ground  that  he  is  a  non  resident  of 
the  state.  Idem^         216 

3.  If  a  party  in  an  action  at  law  would 
have  the  cause  removed  from  the  state 
court  to  the  United  States  court,  on  the 
ground  that  he  is  a  non-resident  of  the 
state,  he  must  present  his  application  for 
it  before  there  has  been  a  trial  of  the 
cause.  Idem^         216 

RETRAXIT. 

I.  A  discontinuance  as  to  one  defen- 
dant, by  the  counsel  of  the  plaintiff,  is 
not  a  retraxit.  A  retraxit  can  only  be 
entered  by  the  plaintiff  in  pefson  and  in 
open  court 

Muie  <{•  als.  v.  Farmers  Bank  of 
Va.,  252 

ROADS. 

I.  Upon  the  petition  of  B  and  others 
for  the  establishment  of  a  road,  the 
county  court,  in  February  1 871,  made  an 
order  that  M,  road  commissioner,  do 
view  the  route  proposed  for  the  road  and 
report,  &c.  In  July  T,  the  road  commis* 
sioner  of  the  township  in  which  the  road 
would  lie,  made  a  report,  stating,  that  as 
to  a  part  of  the  road  there  was  no  objec- 
tion, and  only  J  claimed  damages.  There 
was  an  order  of  court  establishing  that 
part  of  the  road  not  objected  to,  and  a 
simimons  to  J,  who  appe&red  and  asked 
for  a  writ  of  ad  quod  damnum ;  which 
was  ordered,  and  executed  and  returned. 
The  case  was  then  continued  on  motion 
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of  J.  At  a  subsequent  term  J  moved  the 
court  to  quash  the  return  of  the  commis- 
sioner, which  was  done;  and  then,  at  the 
same  term,  the  petitioners  applied  again 
for  the  road,  and  there  was  an  order  for 
a  view,  &c.  And  B,  &c.,  appealed  from 
the  order  quashing  the  report. — Held  : 

1.  M  having  been  the  commissioner 
when  the  order  directing  the  report 
was  made,  and  he  having  been  suc- 
ceeded in  that  office  by  T,  the  name  of 
M  in  the  order  was  surplusage,  and  it 
was  proper  for  T  to  make  the  report. 

Jeter  v.  Board  <5r»  als.,        910 

2.  But  if  the  objection  would  ever 
have  been  a  good  one,  it  was  not  made 
at  the  proper  time,  and  was  waived  by 
J*s  applying  for  a  writ  of  ad  quod  dam- 
num,  moving  for  a  continuance  of  the 
case,  and  contesting  it  on  other  grounds. 

Idem,        910 

3.  The  provisions  of  the  statute  in 
relation  to  yards,  gardens,  Ac.,  and  as 
to  a  map  or  diagram  of  the  route,  are 
merely  directory,  and  if  any  of  them 
are  not  complied  with,  objection  to  the 
report  on  that  ground  must  be  made  in 
due  time,  or  it  will  be  considered  as 
waived.  In  this  case  it  was  not  made 
in  due  time,  and  was,  in  effect,  waived. 

Idem,        910 

4.  There  may  be  an  appeal  as  of 
right  from  an  interlocutory  order  of  a 
county  court  in  a  controversy  concern- 
ing the  establishment  of  a  road. 

Idem,        910 

5.  The  judgment  of  the  county  court 
was  final.  As  to  much  the  larger  part 
of  the  road,  it  had  been  established  by 
a  previous  order  of  the  court,  and  the 
order  quashing  the  report  put  an  end 
to  the  cause  in  that  court.  The  order 
for  another  view  of  the  route  was  a  new 
proceeding.  Idem,        910 

SET-OFF, 

I.  After  a  decree  for  an  account  in  a 
creditor's  suit  against  a  broken  bank,  a 
debtor  of  the  t^ink  buying  up  debts  of 
the  bank,  b  only  entitled  to  stand  in  the 
shoes  of  his  assignor,  and  receive  his  pro- 
portion of  the  assets  realized. 

^nney  <&  aU.  v.  Bennett,        365 

SHERIFFS. 

I.  What  is  a  sufficient  notice  to  a  late 
sherifif  and  his  sureties,  by  the  super- 


visors of  a  county  of  motion  for  a  judg- 
ment against  them.     See  Notices,  No.  I, 
and  Board  of  8upervi$or$  of  Wash- 
ton  Oo.  V.  Dunn  dk  als.,  60S 

2.  Upon  a  notice  to  a  sheriff  and  his 
sureties  of  a  motion  against  them  for  his 
failure  to  account  for  taxes,  they  appear 
and  move  for  a  rule  upon  the  attorney  for 
the  commonwealth  to  show  cause  why  the 
record  of  the  bond  of  the  sheriff  should 
not  be  amended,  corrected  or  vacated; 
and  several  of  the  sureties  file  affidavits, 
in  which  each  states  the  grounds  on  which 
he  relies,  to  show  he  is  not  bound  by  the 
bond.  In  fact,  however,  the  defendants 
had  either  acknowledged  the  bond  before 
the  court  or  a  justice;  and  none  of  the 
conditions  they  mention  appeared  on  the 
record  or  bond,  or  were  made  known  to 
the  court.  These  affidavits  present  no 
ground  for  the  release  of  the  parties  or  the 
rule.  Idem,        608 

3.  It  is  not  necessary  that  the  sureties 
of  a  sheriff  in  his  officii  bond  should  ac- 
knowledge the  same  in  court.  The  bond 
may  be  acknowledged  by  them  in  court, 
or  its  execution  out  of  court  may  be  proved 
by  witnesses.  And  there  is  no  statute  or 
rule  of  law  requiring  such  proof  to  be  ad- 
duced at  the  time  the  bond  is  received  by 
the  court  With  or  without  such  proof 
the  parties  who  had  actually  signed  would 
be  bound  by  the  deed. 

Idem,        608 

4.  How  official  bonds  may  be  proved. 
See  Bonds,  No.  8,  9,  and  Idem,        608 

5.  On  a  notice  of  a  motion  against  a 
sheriff  and  his  sureties  on  his  official  bond, 
the  pleas  of  non  damnificatus  and  nil 
debet  are  not  proper  pleas.   Idem,        608 

6.  On  a  motion  against  a  sheriff  and 
his  sureties  for  the  county  levies  he  had 
failed  to  account  for,  the  report  of  the 
clerk  who  had  been  directed  by  an  order 
of  the  county  court  to  settle  the  sheriff's 
account,  though  made  with  the  sheriff 
without  notice  to  the  sureties,  is  compe- 
tent evidence  against  them  to  show  the 
amount  for  whi(£  the  sheriff  is  indebted. 
If  they  had  notice,  as  the  statute  pro- 
vides, the  report  would  be  conclusive 
upon  them;  without  notice  it  is  prima 
facie  evidence  of  the  amount  of  the 
sheriff's  indebtedness.         Idem,        608 

7.  A  sheriff  or  other  officer  who  pays 
an  execution  in  his  hands  for  collection,, 
without  an  assignment  at  the  time,  of  the 
judgment  on  which  it  is  founded,  or  the 
debt,  is  not  entitled  to  be  subrogated  to- 
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the  lien  of  the  creditor,  whose  debt  he 
has  paid  as  against  other  creditors  having 
liens  by  judgment  or  otherwise. 

Olevinger  &  aXt.  v.  liUler,        740 

STATUTES. 

1.  The  act,  Sess.  Acts  of  1866-67,  ch- 
04,  J  3,  imposing  a  tax  on  collateral  in- 
heritances, construed  in. 

Miller's  ex*or  v.  The  Common 
wealthy  1 10, 

Barrett's  adm'rs  v.  The  Com- 
monwealth^ 1 10 

2.  The  act,  Code  of  i860,  ch,  138, 
22  II  and  12,  concerning  rents,  construed 
in 

City  of  Richmond  for  &*c,  v. 
Dues  berry  <5r*  als.^  210 

3.  The  act.  Code  of  i860,  ch.  177,  J  19. 
in  relation  to  judgments  against  a  part  of 
the  defendants,  construed  in 

Afuse  6^  als.  v.  Farmer's  Bank 
of  yd.,  252 

4.  The  act,  Code  of  i860,  ch.  16,  clause 
^»  P'  xi5f  a^  to  the  days  to  be  excluded 
in  computing  the  time  for  giving  a  notice, 
construed  in 

Tumbull  for  &>c.  v.  Thompson 
&*  als.,  306 

5.  The  act,  Code  of  1873,  ch.  *o6»?4. 
in  relation  to  widows  renouncing  the  will, 
construed  in 

J^ones  d  wife  v.  Hughes  <fe  als,^       560 

6.  The  7th  section  of  the  act  of  March 
3rd,  1866,  known  as  the  stay  law,  con- 
strued in 

Johnston  <fe  als.  v.  Gill  di  als,,    587 

7.  The  act.  Code  of  1873,  P-  '"8,  J 
10,  in  relation  to  injunction  bonds,  con- 
strued in  Harman  v.  Jlowe^        676 

8.  The  act,  Code,  ch.  166,  §  2,  as  to  the 
sending  of  process,  construed  in 

Warren  v.  Saunders,        259 

9.  The  act  of  April  i8th  1874,  Sess. 
acts  of  1874,  ch.  214,  2  22,  p.  243,  in  re- 
lation to  the  planting  of  oysters  by  non- 
residents, construed  in 

McCready s  case^        985 

10.  The  act.  Code  of  1873,  ch.  172, 
22  21,  22,  in  relation  to  parties  testifying, 
<Jonstrued  in. 

Brown,  adm'  r  <fer,  v.  Dickenson,      690 
And  Mason  <&*  als.  v.  Wood,  783 

11.  The  act,  Code  of  i860,  ch.  117, 
2  5  and  6,  in  relation  to  trust  deeds  con- 
strued in         Gordon  v.  Fitzhugh^        835 

12.  The  act.  Code  of  i860,  ch.  132, 
2  II,  Code  of  1873,  ch.  128,  2  18,  in  re- 


lation  to  the  removal  of  fiduciaries,  con- 
strued in  Reynolds  v.  Zink^        29 

13.  The  act.  Code  of  1873,  ch.  195, 
2  1$,  in  relation  to  criminal  trials,  con- 
strued in  Burress^  case^         934 

14.  The  act.  Code  of  1873,  ch.  188, 
2  28,  in  relation  to  misdemeanors,  con- 
strued in 

Smart  &  McKinnefs  case,         950 

1$.  The  act,  Code  of  1873,  c^  202, 

2  10,  in  relation  to  juries  in  criminal  trials 

construed  in  Page's  case,        954 

SUBSTITUTION. 

1.  The  real  estate  of  which  H  died 
seized,  intestate  and  without  heirs,  was 
sold  under  a  decree  in  a  suit  in  which  the 
state  was  not  a  party,  brought  by  a  party 
claiming  to  be  a  creditor  of  H.  This  de- 
cree and  sale  having  been  set  aside,  the 
purchaser  of  the  laid  is  entitled  to  be 
substituted  to  the  rights  of  the  creditor; 
and  upon  showing  that  the  debt  was  a 
valid  debt  of  H,  to  subject  the  said  real 
estate  to  its  payment. 

Sands  vs  Lynham,  escheator,       291 

2.  A  sheriff  or  other  officer  who  pays 
an  execution  in  his  hands  for  collection, 
without  an  assignment  at  the  time,  of  the 
judgment  on  which  it  is  founded,  or  the 
debt,  is  not  entitled  to  be  subrogated  to 
the  lien  of  the  creditor  whose  debt  he 
has  paid,  as  against  other  creditors  having 
liens  by  judgment  or  otherwise. 

CUvinger  <fe  ah,  v.  MilUr,         740 

3.  See  Marshaling  assets.  No,  I,  2,  3, 
4,  6,  and 

Pugh  <j&  a/.  V.  Russell  <Ss  als,         789 

SURETIES. 

I.  A  and  B  are  sureties  for  W  in  a 
bond  to  L  for  ^3,000,  executed  in 
1858.  In  May  1862  L  lent  to  W  l7,5CO 
of  Confederate  money,  and  took  his 
bond  payable  in  two  years  with  in- 
terest: and  W  executed  a  deed  by 
which  he  conveyed  to  S  real  and  personal 
estate,  in  trust  to  seciure  both  debts;  and 
it  provided  that  Upon  the  prompt  payment 
annually  of  the  interest  upon  the  two 
bonds,  W  should  keep  quiet  possession  of 
the  properly  for  two  years.  W  did  not 
pay  the  interest    Held  ; 

I.  W  not  having  paid  the  interest, 
the  parties  were  left  in  the  same  sitoa- 
tion,  and  with  the  same  rights  and 
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obligations,  as  if  the  agreement  to  ex- 
pend the  time  had  not  been  made, 
Adanii  <&  al.  v.  Logan  &  aU.,     201 

2.  The  agreement  only  operated  to 
postpone  a  sale  of  the  property  under 
the  deed  of  trust.  It  did  not  tie  up  the 
hands  of  L  from  pursuing  the  debtor  at 
law.  Idenit        201 

3.  If  L  had  sued  W  at  law  and  re- 
covered judgment  and  levied  exe 
cution  on  the  personal  property  em- 
braced in  the  deed,  he  might  thereby 
have  forfeited  the  benefit  of  that  secu- 
rity, or  subjected  himself  to  an  action 
for  damages;  but  a  court  of  eauity 
would  not  interfere  to  prevent  a  sale  of 
the  property  under  the  execution,  upon 
the  mere  contract  to  pay  the  interest 
upon  the  debt.  Idem,        201 

4.  But  if  the  agreement  operated  as 
an  extension  of  the  time  of  payment  of 
the  debt,  as  the  act  of  the  29th  of  March 
1862,  known  as  the  stay  law,  forbade 
the  issue  of  execution  upon  a  judgment, 
and  L  was  under  no  obligation  to  the 
sureties  to  raise  the  question  of  its  con- 
stitutionality, the  agreement  did  not 
have  the  slightest  effect  upon  the  rights 
and  remedies  or  obligations  of  any  of 
the  parties.  Idem,        201 

5.  The  principle  upon  which  an 
agreement  for  an  extension  of  time  dis- 
charges a  surety  is,  that  the  creditor 
thereby  deprives  the  surety  of  the  means 
of  relieving  himself,  by  paying  the  debt 
and  proceeding  immediately  against  the 
principal ;  or  by  his  filing  his  bill  ^uta 
timet  to  compel  the  debtor  to  pay  the 
debt;  or  by  notice  to  the  creditor  under 
the  statute.  The  sureties  cannot  be 
discharged  by  an  act  which  in  no  man- 
ner affected  their  rights,  or  impaired 
the  remedies  of  the  creditor. 

Idem,  201 
2.  W  having  been  declared  a  bankrupt 
in  the  United  States  court,  L  and  the  as- 
signee, by  compromise,  agreed  that  the 
debt  of  L  for  ^7,500  should  be  scaled  to 
^3,500.  with  interest  from  date,  and  L 
should  retain  the  benefit  of  the  deed  of 
trust;  and  that  L  should  not  object  to 
the  exemption  in  favor  of  W,  or  to  the 
allowance  of  200  acres  of  land  to  his 
wife  in-  commutation  of  her  contingent 
right  of  dower ;  and  this  agreement  was 
confirmed  by  the  bankrupt  court.  S  sold 
the  balance  of  the  trust  fund,  and  appor- 
tioned the  net  proceeds  between  the  two 
debts  of  W  to  L.    Held; 


1.  A  and  B  cannot  complain  of  the 
scale  applied  to  the  debt  of  ^7,500, 
which  seems  reasonable  in  itself,  and 
was  agreed  to  by  L  and  the  assignee  of 
W,  and  approved  and  confirmed  by  the 
court.  Idem,        201 

2.  If  there  was  error  in  the  decree  of 
the  bankrupt  court  in  allowing  W  the 
exemption  claimed  by  him,  or  in  as- 
signing to  his  wife  200  acres  of  land, 
they  are  acts  of  a  court  of  competent 
jurisdiction,  and  cannot  be  questioned 
elsewhere.  Idem,        201 

3.  A  judgment  had  been  rendered  in 
favor  of  L  against  W,  for  two  years  in- 
terest on  the  bond  of  ^3,000.  upon  an 
insufficient  notice,  and  execution  levied 
on  his  property.  W  gives  L  notice 
that  he  will  move  to  have  it  set  aside ; 
and  L  being  aware  of  the  insufiidency 
of  the  notice,  releases  the  property. 
The  sureties  are  not  entitled  to  a  credit 
for  the  amount  of  the  judgment. 

Idem^        201 

3.  What  is  a  sufficient  notice  to  a  late 
sherifi*  and  hb  sureties  by  the  supervisors 
of  a  county  of  a  motion  for  a  judgment 
against  them.     See  NoHcts,  No.  i,  and 

Board  of  dupervitors  of  Wash- 
ington Oo.  V.  Dunn  <£  aU.,        60S 

4.  What  is  a  sufficient  execution  and 
proof  of  the  official  bond  of  a  sheriff  by 
his  sureties.  See  Sherifft,  No.  2,  3,  and 
Bonds,  No.  8,  9,  and  Idem,        608 

5.  On  a  notice  of  motion  against  a 
sheriff  and  his  sureties  on  his  official 
bond,  the  pleas  of  non  damnificatus  and 
nil  debet  are  not  proper  pleas. 

Idem,        608 

6.  On  a  motion  against  a  sheriff  and 
his  sureties  for  the  county  levies  he  had 
failed  to  account  for,  the  report  of  the 
clerk,  who  had  been  directed  by  an  order 
of  the  county  court  to  settle  the  sheriff's 
account,  though  made  with  the  sheriff 
without  notice  to  the  sureties,  is  compe- 
tent evidence  against  them  to  show  the 
amount  for  which  the  sheriff  is  indebted. 
If  they  had  notice,  as  the  statute  pro- 
vides, the  report  would  be  conclusive  upon 
them;  without  notice  it  is  prima  facie 
evidence  of  the  amount  of  the  sheriff's 
indebtedness.  Idtm,        608 

7.  How  far  a  surety  of  a  guardian  is 
liable  for  his  acts  or  failure  to  act  after  his 
removal  from  office.  See  (htardvan  ds 
Ward,  No.  i,  and 

SagtAal  y.ffammonde,        651 
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8.  For  sureties  on  injunction  bonds. 
-See  InjunctioM,  No.  3,  4  and  5,  and 

Sarman  v.  Sowe,        676 

TAXES  AND  TAXATION. 

1.  Corporations  are  included  in  the  act 
^f  1867,  ch.  64,  s.  3,  Sess.  Acts  i866-'67, 
imposing  a  tax  on  collateral  inheritances. 

Ji&er*8  ex^or  v.  The  Common- 

wealth  f  1 10 

Barrett's  admWv,  The  Same,      no 

2.  Though  the  statute  exempts  from 
taxation  the  property  of  orphan  asylums 
and  other  charitable  institutions,  this  ex- 
emption does  not  include  a  devise  or  be- 
<}uest  of  property  to  such  institutions. 

I(/gm,        no 

3.  The  state  has  not,  either  by  statute 
or  contract,  relinquished  her  right  to  tax 
that  portion  of  the  Chesapeake  &  Ohio 
railroad  which  lies  between  the  city  of 
Richmond  and  the  town  of  Covington, 
and  all  the  property  of  the  company,  real 

•and  personal,  belonging  to  that  part  of  the 
Toad,  and  a  fair  proportion  of  its  rolling 
stock,  and  of  the  earnings  of  the  compa- 
ny, to  be  ascertained  and  apportioned  in 
such  mode  as  may  be  prescribed  by 
law.  But  she  has  relinquished  the  right 
to  tax  the  property  of  the  company  lying 
west  of  Covington. 

Comm^mwealth  v.  Ches,  <&  Ohio 
R  B.  Go.,  344 

4.  A  state  cannot  tax  the  bonds  of  a 
railroad  company  held  by  persons  living 
out  of  the  state.  Idemf        344 

TROVER. 

See  Corporations t  No.  7,  and 
Eastern  Lunatic  Asylum  v. 
Garrett^  163 

TRUSTS  AND  TRUSTEES. 

1.  See  Forfeitures i  No.  1,  and 
Silliman  &  als.  v.  Fred.  Or,  & 

Char.  R.  R.  Co.,  119 

2.  An  unfaithful  trustee  of  married 
women  and  infant  children,  though  ap- 
pointed by  the  testator,  may  be  removed 
from  his  trust,  and  another  trustee  appoint- 
ed in  his  place. 

WaUers  v.  Hill  &>  als.,        388 

3.  B  owns  a  tract  of  land  in  A  county, 
Virginia,  on  which  he  lives,  and  in  1859 
he  conveys  it  to  J.,  in  trust,  to  secure  a 
debt  of  ^300  he  owes  P,  who  lives  in 


Georgetown,  payable  in  two  years.  Im 
1861,  the  Union  forces  having  taken  pos- 
session of  the  port  of  the  country  in  which 
B  lived,  he  removed  with  his  family  to 
Fairfax  Courthouse,  and  remained  there 
until  the  close  of  the  war.  In  October 
1864  J  advertises  the  land  for  sale  and, 
sells  it  at  public  auction  in  Georgetown, 
when  Mrs.  B,  the  wife  of  B,  and  niece  of 
P,  buys  it;  W  being  present  at  the  sale. 
Mr.  and  Mrs.  B  afterwards  sell  the  land 
to  W  and  S  at  the  same  price,  and  afto*- 
wards  W  boughtx)f  S,  and  made  pcrma- 
ment  improvements  upon  the  land.  In 
1870  B  filed  his  bill  against  W,  Ac.  to 
set  aside  the  sale  and  conveyance.  Held  : 

1.  B  being  within  the  Confederate 
lines,  and  P  being  in  the  Union  lines, 
during  the  war,  B  could  not  legally  pay 
or  P  receive  his  debt,  and  therefore  the 
deed  of  trust  could  not  be  enforced; 
and  the  sale  was  invalid. 

fValker  v.  Beauchler^         5 1 1 

2.  W  having  been  present  at  the 
sale,  and  knowing  the  circumstances, 
can  stand  in  no  better  condition  than 
the  purchaser  at  the  sale ;  and  his  title 
is  therefore  invalid.  Idem,  .      511 

3.  B  is  entitled  to  have  his  land,  he 
paying  to  W  the  amount  of  the  debt  he 
owed  R.  Idtm,^         511 

4.  R's  debt  is  not  to  bear  interest 
during  the  war.  Idem,         511 

5.  B  having  delayed  for  four  years 
after  the  war  had  closed,  to  assert  his 
right  to  the  property,  and  permitted  W 
to  put  valuable  and  permanent  improve- 
ments upon  it,  believing  that  he  had  an 
undisputed  title  to  it,  W  is  to  be  charged 
for  the  rents  and  profits  of  the  hind, 
exclusive  of  the  improvements,  whilst 
he  held  it,  and  to  be  allowed  a  reason* 
able  compensation  for  the  permanent 
improvements  he  has  made  upon  it, 
though  this  shall  be  in  excess  of  the 
rents  and  profits.  Idem,  511 
4.  A  railroad  company,  for  the  purpose 

of  extending  their  road,  determine  to  is- 
sue their  bonds  for  ^10,000,000,  to  be 
secured  by  a  deed  of  trust  on  all  their 
property,  to  three  trustees,  one  to  reside 
in  Virginia  and  two  in  New  York,  and 
they  agree  to  pay  to  the  trustees  each 
$5000.  M  is  selected  in  Vii^nia,  in- 
formed of  the  terms  and  consents  to  act. 
The  company  determine  to  issue  bcmds 
for  ^15,000,000,  and  to  have  a  fourth 
trustee,  and  pay  the  four  the  $15,000. 
The  deed  is  prepared  and  it  is  executed 
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by  the  trustees,  M  having  been  Infonned 
<ji  the  reduction  of  the  compensation. 
The  trustees  execute  about  2000  of  the 
bonds,  and  M  performs  all  the  services 
-demanded  of  him,  until  the  company, 
without  the  knowledge  of  M,  makes 
^another  deed  to  two  of  the  trustees,  omit- 
*ti'ng  M;  and  under  this  last  deed  the 
company  proceeds  to  effect  the  loan. 
Held: 

1.  M  having  been  appointed  a  trustee 
for  a  specific  compensation,  and  having 
been  discharged  by  the  company  with- 
out his  knowledge,  he  is  entitled  to 
have  the  compensation  agreed  upon. 

Maury  v.  Ches,  &•  Ohio  R,  R, 
Co.,  698 

2.  M  having  executed  the  deed  with 
the  knowledge  that  the  compensation 
was  reduced  by  the  payment  to  the  four 
what  was  first  agreed  to  be  paid  to  the 
three,  and  having  acted  under  the 
deed,  he  is  entitled  to  recover  from  the 
company  one  fourth  of  the  ^15,000;  but 
no  more.  Idtmt  ^8 
5.  In  August  1858  B  conveyed  to  T 

land  and  slaves,  in  trust  to  secure  a  debt 
due  by  two  bonds  to  R.  The  land  was 
the  land  of  B's  wife  S,  and  he  had  but  a 
life  estate  in  it;  and  in  September  1858 
B  and  wife  conveyed  the  land  to  T  in 
trust,  that  B  and  wife  should  hold  the 
land  until  the  personal  property  conveyed 
by  the  first  deed  was  sold  to  satisfy  the 
debt;  and  if  the  sale  of  that  property 
should  not  raise  a  sum  sufficient  to  pay 
the  debt,  then  T,  upon  the  request  of  R  or 
his  assigns  should  sell,  Ac.  R  transferred 
the  debt  to  M,  and  on  the  request  of  M, 
T  advertised  the  sale  of  the  slaves  and 
land  to  be  made  in  February  i860.  On 
the  day  of  sale,  T  on  the  request  of  B 
and  his  wife  S,  induced  "W  the  uncle  of 
S,  to  pay  the  debt;  and  T  gave  him  a 
receipt,  in  which  he  stated  that  on  the  re- 
ceipt of  the  money  M  would  assign  the 
debts  and  deeds  of  trust  to  W.  B  died  in 
1862,  and  W  died  in  1869,  having  the 
bonds  and  deeds  of  trust  in  his  possession, 
but  not  having  obtained  the  assignment 
from  M.  His  executor  G  afterwards  ob- 
tained it,  and  on  his  request  T  sold  the 
land,  the  slaves  having  been  freed  by  the 
results  of  the  war.    Held  : 

I.  By  the  assignments,  G,  the  execu- 
tor of  W,  had  the  right  to  require  that 
the  trusts  should  be  enforced  by  a  sale 
of  the  property. 

Thkrmona  v.  Woo^t  ex^or,        727 


2.  The  land  is  liable  for  the  debt 
though  the  slaves  had  been  freed,  and 
therefore  could  not  be  first  sold. 

Idemy        727 

3.  The  failure  to  sell  the  slaves  hav 
ing  been  at  the  request  and  for  the 
b^efit  of  S,  she  cannot  set  up  the  loss 
of  the  slaves  as  a  security  for  the  debt, 
to  prevent  the  sale  of  the  land. 

Idem,        727 

4.  As  against  the  creditor  of  B,  S 
cannot  be  regarded  as  the  surety  of  her 
husband,  or  as  a  m«re  guarantor  for  the 
payment  of  the  debt;  and  as  against 
the  creditor  she  can  claim  none  of  the 
rights  of  mere  surety  or  guarantor. 

Idem,        727 

5.  The  proofs  do  not  show  that  W 
paid  the  debt  intending  to  secure  the 
property  for  S  and  her  child. 

Idem,        727 

6.  R,  a  commissioner,  selling  land  in 
i860  under  a  decree,  is  guilty  of  a  breach 
of  trust  in  receiving  confederate  currency 
from  the  purchaser  in  payment  of  his 
bonds  in  1863. 

Omohundro^s  ej^or  v.  Omohutt' 
dro  &*  als.,  824 

7.  A  commissioner  who  in  April  i860 
is  appointed  to  sell  lands,  is  guilty  of  a 
breach  of  trust  in  selling  them  in  1863  for 
confederate  currency.  Idem,        824 

8.  S,  a  brother  of  the  commissioner, 
who  is  one  of  the  parties  entitled  to  the 
land  and  its  proceeds,  induces  R  to  col- 
lect the  purchase  money  of  the  land  sold, 
and  to  sell  the  balance,  both  to  be  re- 
ceived in  confederate  currency,  and  to 
lend  it  to  him.  S  is  a  party  to  the  breach 
of  trust  by  R,  the  commissioner,  and  is 
responsible  for  it.  Idem,        824 

9.  Though  S  gives  to  R  a  bond  for  the 
money  received  by  him,  which  in  an 
action  upon  it  by  R,  against  the  executor 
of  S,  the  court  holds  should  be  scaled, 
this  will  not  protect  him  in  a  suit  by  the 
other  parties  interested,  showing  the  cir- 
cumstances under  which  S  received  the 
money.  Idem,        824 

10.  K  made  a  deed  to  F  conveying  a 
tract  of  land  in  trust  to  secure  the  piu-- 
chase  money  of  the  land  evidenced  by 
five  bonds,  payable  at  different  periods  to 
R,  the  vendor.  R  first  assigned  the  bond 
payable  second  in  date  to  M ;  next,  he  as- 
signed the  bond  payable  first  to  McG,  and 
afterwards  he  assigned  the  last  three  to  G. 
The  land,  when  sold,  did  not  ^duce 
sufficient  to  pay  all  the  bonds.    Held  : 
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The  bond  assigned  to  M,the  first  assignee, 
is  to  be  first  paid ;  then  the  bond  assigned 
to  McG,  the  second  assignee;  and  the 
balance,  if  any,  is  to  be  paid  to  G,  the 
last  assignee. 

Gordon  v.  FiUhugh,  835 
II.  W  died  in  1858,  and  by  his  will, 
made  a  few  days  before  his  death,  he  de 
vised  and  bequeathed  the  residuum  of  his 
estate,  consisting  of  land,  slaves,  <&c.,  to 
H,  in  trust  ''for  the  sole  use  and  benefit" 
of  his  daughter  C,  his  only  child,  then 
about  fourteen  years  of  age,  to  manage  it 
for  her,  giving  to  her  the  rents  during  her 
life;  with  power  in  H  and  C,  by  their 
joint  consent  and  act,  to  sell  such  portions 
of  the  estate  for  the  convenience  of 
management  as  maybe  desirable  and  bene 
ficial  to  G,  the  proceeds  of  sale  to  be  in 
vested  on  the  same  trusts ;  and  at  her  death 
to  her  children  then  alive,  and  the  de- 
scendants of  such  as  were  dead.  If  G 
should  die  unmarried  or  without  such 
children  Ac,  she  to  have  the  power  of 
disposing  of  the  property  by  will;  and  if 
no  will,  then  over  to  his  brothers.  G 
marries  J  in  1859,  and  in  1863,  in  a 
cause  in  which  G  is  plaintiff,  H  is  released 
from  the  trust,  and  J  is  appointed  in  his 
place,  to  hold  the  property  for  her  sole  and 
separate  use.  In  September  1864  J  and 
G  sell  and  convey  the  land  'to  B  for 
^56,860  cash  in  confederate  money,  when 
it  was  depreciated  as  twenty-five  for  one ; 
G  being  then  under  the  age  of  twenty-one 
years ;  though  B  did  not  know  that.  In 
August  1869  G  and  her  two  infant  chil- 
dren file  their  bill  against  B,  to  set  aside 
the  sale  and  conveyance  of  the  land. 
Held: 

1.  That  though  the  words  "for  the 
sole  use  and  benefit "  are  not  the  most 
appropriate  to  vest  in  G  a  separate 
estate,  yet,  looking  to  the  whole  pro- 
vision, it  is  obvious  that  such  yras  the 
intention  of  the  testator. 

Bf dinger  v.  Wharton  <fe  als  ,        857 

2.  The  sale  of  the  land  for  confede- 
rate  money,  depreciated  as  it  then  was, 
and  daily  sinking  in  value,  was  a  breach 
of  his  trust  on  the  part  of  J. 

Idem,        857 

3.  B  was  privy  to  and  participated  in 
the  breach  of  trust  by  J ;  and  though  the 
evidence  shows  that  he  acted  in  good 
faith  in  the  purchase,  the  sale  and  con- 
veyance is  void.  Idem,        857 

4.  G  having  been  under  the  age  of 


twenty-one  years,  her  deed  is  vcndable; 
and  by  her  bill,  in  August  1869,  to  set 
aside  the  conveyance,  she  exju^e^ed  ber 
purpose  to  avoid  it  Idem,         857 

5.  G  having  only  come  of  age  in 
1865,  and  being  still  a  married  woman, 
in  die  then  condition  of  the  coantTT 
and  the  law  she  had  not  by  her  lacdies 
lost  her  right  to  avoid  the  deed  when 
she  filed  her  bill  in  1869. 

Idem^        857 

6.  Though  the  purchase  money  re- 
ceived from  B,  or  a  large  part  of  it, 
was  consumed  in  the  support  of  said  in 
fant  and  her  family,  she  could  not  be- 
come liable,  on  her  arrival  at  age,  to  re- 
fund the  consideration  which  had  been 
received  by  J  from  B,  or  be  prevoited 
from  disafiirming  the  said  contract  and 
recovering  the  land  from  B. 

Idem,         857 

7.  QUi«RE:  Whether  to  the  extent 
that  G  derived  her  support  from  the 
consideration  received  from  B,  or  ac- 
tually received  or  enjoyed  for  her  sole 
use  and  benefit  the  said  consi deration, 
he  should  be  accountable  for  rent  <^ 
the  land  purchased  by  him. 

Idem,         857 

8.  Even  if  the  power  to  sell  vest^ 
in  the  trustee  and  G,  authorized  a  sale 
of  the  land,  the  sale  of  the  land  in  Sep- 
tember 1864,  for  confederate  money, 
when  it  was  so  much  depreciated  in 
value,  and  was  daily  and  rapidly  de- 
preciating more  and  more,  was  a  pal- 
pable breach  of  trust,  in  which  B  pazti 
dpated,  unless  there  were  very  peculiar 
circumstances  to  warrant  or  excuse  the 
sale ;  and  the  burden  of  proving  such 
circumstances  devolved  on  the  purcha- 
ser. Idem,  857 
12.  A  deed  of  trust  is  executed  to  se- 
cure a  note  made  by  partners,  but  not  en- 
dorsed or  delivered  by  them  during  the 
partnership.    The  deed  is  a  nullity. 

GrasswUt^s  ass'nee  v.  ConnaUy 
<Sr*  cUs.,  19 

UNLAWFUL  DETAINER. 

I.  The  city  of  Norfolk  being  the  owner 
of  lots  covered  by  water  within  the  port 
warden's  line,  may  maintain  an  action  of 
imlawful  entry  and  detainer  against  any 
intruder  upon  said  wato*  lots. 

Norfolk  City  v.  Cooke,        430 
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VARIANCE. 

1.  In  a  commitment  by  a  justice  of  a 
person  for  forging  an  order,  in  setting  out 
the  order  he  wntes  some  words  in  full 
which  in  the  order  as  set  out  in  the  in- 
dictment are  abbreviated — as  Thomas  for 
Thos.,  23  cents  for  23  c,  Respectfully  for 
Resp'ly.  These  are  not  such  variances 
as  require  that  the  accused  should  be 
sent  back  to  a  justice  for  examination. 

Burreu*  ease,       934 

2.  An  indictment  for  forging  an  order 
sets  it  out  as  for  forty-seven  dollars  and 
25  c,  and  the  order  was  for  forty-seven 
dollars  and  23  c.  This  is  a  variance,  and 
entitles  the  accused  to  acquittal  on  that 
indictment.  Idem,        934 

3.  The  act,  Code  of  1873,  ch.  195,  s. 
15,  p,  1218,  does  not  make  a  variance 
between  the  indictment  and  the  forged 
paper  immaterial.  The  accused  must  be 
acquitted  on  that  ground,  if  no  other. 

Idem,        934 

4.  The  difference  between  "account," 
as  set  out  in  the  indictment,  and  "  act,"  as 
written  in  the  order,  is  not  a  material  va- 
riance, which  will  exclude  the  order  as 
evidence.  Idem,        934 

VENDOR  A  PURCHASERS. 

1.  When  a  purchaser  of  land  will  be 
affected  by  the  defect  of  his  vendor's  title, 
though  he  is  a  purchaser  for  value  and  has 
received  a  conveyance.  See  Trusts  &* 
Trustees^  No.  3,  and 

Walker  v.  Beauchler,        511 

2.  When  a  purchaser  of  land,  from 
whom  it  is  recovered,  will  be  entided  to 
be  allowed  for  permanent  improvements 
put  upon  it  by  him,  in  excess  of  his  lia- 
bility for  rents  and  profits.     Idem^        511 

3.  Executor  sells  land  in  November 
i860  on  a  credit  of  six  and  twelve 
months,  taking  bonds  and  retaining  the 
title.  The  executor  being  absent  in  the 
army  during  the  war,  the  purchasers  pay 
the  purchase  money  to  his  agent  in  1863 
and  1864  in  confederate  currency.  The 
executor  was  guilty  of  a  devastavit  in  re- 
ceiving the  purcliase  money  in  the  then 
depreciated  currency;  and  the  purchasers 
were  parties  to  the  devastavit;  and  they 
will  be  required  to  take  the  lands  at  their 
value  at  the  time  of  the  decree,  or  the 
lands  will  be  again  sold. 

Tosh  ^  a/s.  V.  Robertsm  &*  als.,    270 

4.  Though  the  decree  makes  no  al- 

VoL.  xxvn — 185 


lowance  for  improvements  which  the 
purchasers  all^e  they  have  made  upon 
the  lands,  yet  as  the  rents  and  profits  of 
the  lands,  or  the  interest  on  the  purchase 
money,  with  neither  of  which  Aey  are 
charged,  would  amount  to  more  than 
these  improvements  which  they  daim, 
there  is  no  error  in  the  decree. 

Idem,       270 

WILLS. 

1.  In  controversies  touching  testamen 
tary  capacity,  as  a  general  rule  the  evi> 
dence  of  witnesses,  unless  founded  on 
fact,  except  in  the  case  of  experts,  is  en- 
titled to  but  little  weight. 

Youngs  by  &c,  v.  Bamer  dt  als.^    96 

2.  The  evidence  of  the  attesting  wit* 
nesses  is  an  exception  to  this  rule.  But  if 
an  attesting  witness  to  a  will  attempts  to 
impeach  its  validity,  though  his  evidence 
will  not  be  positively  rejected,  it  is  to  be 
received  with  the  most  scrupulous  jea- 
lousy. Idemt  96 

3.  In  all  questions  of  testamentary  ca- 
pacity, particularly  where  the  evidence  is 
conflicting,  the  courts  are  much  inclined 
to  consider  the  dispositions  contained  in 
it.  If  these  be  in  themselves  consistent 
with  the  situation  of  the  testator,  in  con- 
formity with  his  affections  and  previous 
declarations — if  they  be  such  as  might 
justly  have  been  expected,  this  is  said  to 
be  of  itself  persuasive  evidence  of  testa- 
mentary capacity.  Idem,        96 

4.  The  jury  are  the  proper  judges  of 
the  weight  and  credit  due  to  the  testimony 
of  the  witnesses,  and  their  verdict,  when 
sanctioned,  as  in  this  case,  by  the  coimty 
and  circuit  judges  who  heard  the  evi- 
dence, is  entitled  to  the  highest  respect  in 
the  appellate  court.  In  such  a  case  the 
deviation  from  the  proof  must  be  very 
plain  and  palpable  to  warrant  the  interfer- 
ence of  the  appellate  court. 

Idem,        96 

5.  If  the  witnesses  to  a  will  are  dead, 
or  if  there  is  a  failure  of  recollection  on 
their  part,  the  court  will  often  presume 
(the  will  in  other  respects  being  regular,) 
thai  the  reauirements  of  the  statute  have 
been  comphed  with  in  the  formal  execu- 
tion of  the  instrument 

Idem^         96 

6.  A  paper  writing  purporting  to  be  a 
will  commences:  Lei^insville,  August 
1862.  Dear  wife — I  am  going  away;  I 
may  never  return.    I  leave  my  property. 


Digitized  by 


Google 


1074 


INDEX. 


-&€.  Held  in  view  of  the  language  and 
the  circumstances  surrounding  the  writer 
at  the  time,  not  to  be  conditional  on  his 
going  away  and  not  returning. 

Cody  V.  Omly  <Sr*  o/f..        313 

7.  A  witness  as  to  the  handwriting  of 
C,  states  that  some  thirteen  years  previous, 
C  dug  a  well  for  him,  and  drew  several 
orders  on  him  for  money,  which  he  paid, 
and  which  C  recognized  afterwards.  He 
never  saw  C  write,  but  from  his  recollec- 
tion of  these  orders,  he  believes  the  p(4)er 
to  be  in  the  handwriting  of  C  This  is 
competent  testimony.  J(2m,        313 

8.  A  testator  having  in  terms  provided 
for  an  equal  division  of  his  personal  es- 
tate among  his  three  children,  held  upon 
a  consideration  of  the  whole  will,  that  he 
did  not  intend  that  certain  land  he  gives 
to  one  of  his  children  should  be  charged 
to  him  in  the  division  of  his  personal 
estate. 

Bnmia  &  wife  v.  NieJioU  dt  al.,    281 

WITNESSES. 

I.  Bonds  are  executed  to  A  and  G,  and 
are  left  with  G.  A  sells  the  bonds  to  £, 
but  does  not  deliver  them.  G  sells  them 
to  D,  and  delivers  them  to  him.  In  a 
contest  between  E  and  G,  both  claiming 


the  bonds,  G  being  dead,  A  is  not  a  com- 
petent witness  under  the  statute  to  prore 
that  G  owed  him  and  had  agreed  that  he 
should  have  the  bonds. 

Brown^  adirir^  &*c,  ▼.  I}icJkem' 
son,  690 

2.  See  mUs,  No.  i,  2,  3,  4,  5  and  7, 
and   Youn^,  by  &*c.  ▼.  Bamtr  <&• 

fl/f.,  96 

Cody^,  Coniy  <St  als,,  W 

3.  M  and  four  others  execute  a  bond  to 
W  for  the  price  of  a  jack,  and  W  war- 
rants him  sound,  and  a  good  foal-getter. 
F,  one  of  the  obligors,  dies,  and  in  a  suit 
on  the  bond  by  W  against  the  survivois, 
they  set  up  a  breach  of  the  warranty  as 
theur  defence.  On  the  trial  W  introduces 
witnesses  to  prove  what  two  of  the  defen- 
dants said  to  the  witnesses  long  subse- 
quent to  the  purchase,  to  disprove  by  im- 
plication the  breach  of  the  warranty.  And 
then  the  defendants  offer  these  two  to  tes- 
tify as  to  what  those  conversations  were. 
Held  :  F  being  dead,  W,  the  plaintifi^ 
could  not  under  the  statute  testify  in  the 
cause;  and  therefore  the  two  defendants 
are  incompetent  to  testify,  though  in  rda^ 
tion  to  a  matter  which  occurred  ai^  the 
death  of  F. 

JfasoM  &*  als.  V.  Wood,        783 
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